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portance. (See  the  Cases  of  Lord  Stair  and 
MacgiUy  and  of  Auld  and  HamiUorij  infra). 
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ENGLAND.  June  89, 

1827- 

(court  of  chancery.)  '— V — ' 

Mortgage. 

DuFFiELD  AND  ANOTHER         -     Appellants.        ^2^"'^*' 
Hicks  and  others         -        -      Respondents. 

A  father,  in  contemplatioa  of  speedily  approaching  death, 
wishing  to  make  a  larger  provision  tot  a  daughter  than  he 
had  done  by  his  will,  delivers  or  causes  to  be  delivered  to 
her  a  bond  and  a  mortgage  security  for  a  certain  sum  of 
moneVi  and  a  mortgage  security  for  another  sum  of  money. 
This  is  a  good  donatio  mortis  causd,  and  the  heir  or  execu- 
tor is  bound  to  give  effect  to  the  intent  of  the  donor. 
Per  Eldon  (Earl  of).  ''  This  is  the  first  absolute  decision 
o^  the  question.'^ 

IHE  original  suit  in  this  case  was  instituted, 
October  1821,  in  the  Court  of  Chancery,  for  the  pur- 
pose of  obtaining  the  judgment  of  the  Court  upon 
several  questions  arising  out  of  the  various  dispositions 
made  by  George  Elwes,  late  of  Marcham  Park,  in  the 
county  of  Berks,  of  different  parts  of  his  property,  by 
way  of  settlement,  gift,  and  testamentary  arrangemei^it. 
VOL.  i.-r-New  S.  B 
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A  very  material  question,  arising  out  of  the  will  of 
Mr.  Elwes,  is  still  depending ;  but  it  is  unnecessary, 
for  the  present  purpose,  to  enter  into  any  detail  of 
facts  and  circumstances  beyond  those  which  are  con- 
nected with  the  particular  point  which  has  been 
decided  in  this  case,  or  part  of  the  case. 

It  appeared  that  Emily  Frances,  only  child  of 
Mr.  Elwes,  had  in  1810,  without  the  knowledge  of 
her  father,  intermarried  at  Gretna  with  the  appellant 
Dufiield ;  and  that  her  father,  although  soon  after  re- 
conciled to  her,  did  not  by  his  will,  which  was  made 
in  March  1811,  make  such  a  liberal  provision  for  his 
daughter  as  he  would  otherwise  have  done.  But 
towards  the  close  of  his  life  he  became  desirous  of 
making  a  further  provision  for  his  daughter;  and 
therefore  he,  on  the  1st  of  September  1821,  in  imme- 
diate prospect  of  death,  delivered  or  caused  to  be  deli- 
vered, before  witnesses  and  in  his  presence,  by  way 
of  donatio  mortis  causdy  a  bond,  and  a  mortgage  secu- 
rity upon  certain  premises  belonging  to  Sir  Edwin 
Bayntun  Sandys  for  a  sum  of  2,927/.,  and  a  mortgage 
security  on  the  same  premises  for  a  sum  of  30,000/. , 
with  intent  to  transfer  to  his  said  daughter  the  abso- 
lute right,  upon  his  death,  to  the  money  secured  by 
such  bond  and  mortgage  deeds.  Mr.  Elwes  died  on 
the  following  day.  It  was  taken  for  granted  here  that 
the  securities  were  properly  delivered ;  and  the  only 
question  was,  whether  the  delivery  of  such  mortgage 
securities  by  way  oi  donatio  mortis  causd^  could,  ac- 
cording to  law,  transfer  to  the  donee  the  interest  so 
secured. 

The  bill  was  filed  against  the  executors  and  trustees 
(among  other  parties)  of  the  deceased  Mr.  Elwes,  andt 
prayed,  among  other  things,  '^  that  the  said  donatio 
mortis  causd  to  Mrs.  Emily  Frances  Duffield  of  the 
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said  bond  and  mortgage  securities  might  be  esta^ 
blished,  and  that  she  might  be  declared  entitled  to  the 
said  bond  and  mortgage  deeds,  and  to  the  monies  se- 
cured thereby,  and  to  all  benefit  thereof ;  and  that  the 
defendants,  William  Hicks  and  Henry  Chambers,  as 
executors  and  trustees  of  the  testator,  Mr.  Elwes,  might 
be  decreed  to  execute  proper  instruments,  to  enable 
Mrs.  Duffield,  or  those  claiming  in  her  right,  to  re- 
ceive the  monies  due  and  to  become  due  on  the  said 
bond  and  mortgages  respectively,  and  to  obtain  the 
full  benefit  of  the  said  securities ;  and  that  Mrs.  Duf- 
field,  or  those  claiming  in  her  right,  might  be  at  li- 
berty to  sue  in  the  name  of  said  Hicks  and  Chambers, 
m  any  action  or  suit  to  be  brought  against  the  obligor 
in  the  said  bond,  and  the  mortgagor  in  the  said 
mortgages."' 

The  cause  came  on  for  hearing  before  the  Vice- 
Chancellor f  who,  on  the  17th  April  1823,  pronounced 
a  decree,  the  only  material  part  of  which  for  the 
present  purpose  is  the  declaration,  ^^  that  the  said 
Court  being  of  opinion  that  a  mortgage  security  can- 
not by  law  be  given  by  way  of  donatio  mof*tUf  causdy 
the  plaintifi*^  Emily  Frances  DufiSield,  is  not  entitled  to 
the  mortgage-monies  secured  by  the  indentures  of  the 
2d  and  3d  November  18^,  and  the  said  bond  of 
the  12th  July  18S0 ;  and  by  the  said  indentures  of 
lease  and  release,  and  mortgage,  dated  the  11th  and 
12th  of  July  1820."  Against  so  much  of  the  decree 
as  related  to  this  donatio  mortis  causa,  the  appellants 
appealed  to  the  House  of  Lords,  for  the  following, 
among  other  reasons  assigned  by  Messrs.  Stigden  and 
Longley: — 

1st.  Because  a  mortage,  though  in  fee  and  for- 
feited, still  continues  a  mere  security  for  a  debt,  and 
therefore,  by  the  law  of  England,  be  made  the  subject 
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of  a  donatio  mortis  causA^  by  the  gift,  under  the  requi- 
site circumstances,  of  the  very  deed  or  instrument 
creating  or  securing  such  debt. 

2dly,  Because,  whatever  may  be  the  law  in  this 
respect  as  to  a  bare  mortgage,  the  present  case  has 
circumstances  which  distinguish  it  in  favour  of  the 
appellants  from  the  gift  of  a  bare  mortgage  secu- 
rity. For,  first,  the  gift  of  the  mortgage  deeds  of  the 
11th  and  l^th  July  1820,  for  securing  the  sum  of 
2,927  /.  and  interest,  was  accompanied  by  the  gift  of  a 
bond,  dated  the  same  12th  July  1820,  for  the  same 
sum;  now  it  is  clearly  settled  and  acknowledged,  that 
a  bond  may  lawfully  be  the  subject  of  a  gift  of  this 
nature,  whence  it  should  follow  by  the  known  rule  of 
law,  that  where  there  are  several  securities  for  the 
same  debt,  an  assignment  or  gift  by  the  creditor  of  one 
security  is  an  assignment  or  gift  of  the  debt ;  that  the 
appellant,  Mrs.  Duffield,  the  donee  of  the  bond,  is 
entitled  not  only  to  the  bond,  of  which  the  present 
decree  deprives  her,  but  to  the  benefit  of  the  other  se- 
curity for  the  same  debt  contained  in  the  accompa- 
nying mortgage :  and,  secondly,  the  indenture  of  3d 
November  1820  contains  not  only  a  release  by  way  of 
mortgage,  but  a  covenant  from  the  mortgagor  to  pay 
the  sum  of  30,000/. ;  this  covenant  is  an  obligation  by 
specialty,  and  is  precisely  equivalent  in  law  to  a  single 
bill  or  bond  for  the  same  sum ;  the  deed  also  contains 
an  assignment  by  William  Taylor,  Sir  Charles  Hamil- 
ton, and  William  Padwick  the  elder,  to  the  donor 
George  Elwes,of  a  previous  lyexisting  debt  of  30,000  /., 
flierefore  the  donatio  mortis  causd  of  the  deed  containing 
this  obligation  and  this  assignment  must,  upon  the 
above  principles^  carry  to  the  donee  iiot  only  the  be- 
nefit of  these  two  securities,  but  also  of  the  mortgage 
security  for  the  like  sum. 
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Sdly.  Because  the  deeds  themselves  unquestionably 
belong  to  the  appellant  Mrs.  Duffield,  by  the  gift  of 
her  father,  and  the  testator's  debts  being  all  paid,  and 
his  legacies  and  annuities  ^aid  or  amply  provided  for, 
there  can  be  no  equity  in  mere  volunteers  as  the  resi- 
duary legatees  are,  to  take  away  from  the  donee  those 
deeds,  or  to  deprive  an  only  child,  an  heir  at  law  and 
sole  next  of  kin,  of  any  benefit  intended  her  by  her 
father,  which  the  possession  of  those  deeds  may  enable 
her  to  derive  from  his  property. 

For  affirming  this  part  of  the  decree,  the  following, 
among  other  reasons,  were  assigned  by  Messrs.  Heald 
and  Wat : — 

1st,  The  gift  of  deeds  will  not  pass  the  property 
which  is  secured  by  them. 

2dly,  Whatever  might  have  been  the  eflfect  of  deli- 
vering a  bond  where  the  debt  was  not  secured  by  a 
mortgage,  yet  the  delivery  of  a  mortgage  deed  toge- 
ther with  the  bond,  prevents  the  gift  from  operating  as 
2i  donatio  mortis  causd. 
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Eldoriy  Earl  of,  after  stating  the  case.  The  opinion  June  27, 
of  the  Court  below  upon  the  question  which  has  ^^  8™«"'- 
been  raised  in  this  case  is  contained  in  these  words  of 
the  decree :  "  That  the  Court  being  of  opinion  that 
a  mortgage  security  cannot  by  law  be  given  by  way  of 
donatio  mortis  causdj  the  appellant,  Emily  Francis 
Duffield,  is  not  entitled  to  the  mortgage  monies  secured 
by  the  indentures  of  the  2d  and  3d  days  of  November 
1820,  and  the  said  bond  of  the  12th  day  of  July  1820, 
and  by  the  said  indentures  of  lease  and  release  and 
mortgage,  dated  the  11th  and  12th  of  July  1820." 
This,  then,  is  an  expression  of  the  opinion  of  the  Vice- 
Chancellory  that  a  mortgage  security  cannot  be  the 
subject  of  a  donatio  mortis  causa ;  and  if  that  opinion 
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1 827.       was  correct,  it  was  of  course  unnecessary  to  inquire 
DtjppiELD     ^h^t^cr  ^^^  bond  and  mortgage  deeds  had  in  fact  been 

a^  anotber   delivered  as  a  donatio  mortis  causd. 
HICKS  Before  I  proceed  to  say  any  thing  farther,  I  owe  it 

and  otlien.  ^q  the  able  judge  who  decided  this  case  in  the  Court 
below,  to  state  that  his  opinion  might  have  been  in- 
fluenced by  something  which  had  dropt  from  myself 
in  conversation,  in  which  I  expressed  considerable 
doubt  whether  a  mortgage  security  could  by  law  be 
the  subject  of  a  donatio  mortis  causd :  that  might  be  the 
case.  Little  seems  to  have  been  said  either  in  the 
argument  or  the  judgment  u|km  this  point.  The  case 
of  a  bond  is,  at  any  rate,  an  exception,  as  it  may  pass 
in  consistency  with  the  statute ;  but  there  is  a  difference 
between  a  bond,  and  a  bond  with  mortgage  securities, 
being  the  subject  of  a  donatio  mortis  causd^  where  the 
title  cannot  be  complete  till  the  death  of  the  donor. 
I  was  at  first  inclined  to  think  that  as  the  bond  alone 
would  have  passed,  it  would  draw  after  it  the  mort- 
gages ;  but  then  a  bond  with  mortgage  is  not  a  gift 
complete,  not  as  between  the  donor  and  donee,  but  as 
to  something  which,  even  after  the  death  of  the  donor, 
Btill  remains  to  be  done  by  his  representatives  to  make 
the  donation  complete.  The  question  then  is,  whether 
the  executor  or  the  heir-at-law  of  the  donor  is  not 
bound  to  complete  and  render  effectual  the  donation  ? 
or  in  other  w^rds,  whether,  where  there  is  the  gift  of 
a  debt,  the  executor  is  not  to  be  considered  as  a  trustee ; 
or,  if  it  be  land,  whether  the  heir-at-law  is  not,  by 
virtue  of  a  trust  raised  by  operation  of  law,  liable  to 
be  called  upon  by  the  donee  to  make  good  the  dona- 
tion ?  The  question  is,  what  the  donee  can  call  on  the 
representatives  of  the  donor  to  do. 

If  the  mortgage  securities  may  be  the  subject  of 
a  donatio  mortis  causd,  it  does  not  appear  that  any  of 
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the  parties  mean  to  call  for  an  issue  to  try  whether  there 
was,  in  point  of  fact,  a  donatio  mortis  causd  in  this  case. 
But  in  similar  cases  it  has  been  common  to  direct  an 
issue  to  try  the  fact. 

It  may  be  necessary  to  state  to  your  Lordships  what 
these  securities  are  which  have  been  the  subject  of  the 
donatio  mortis  causd  in  the  present  case.  There,  is  first, 
a  bond,  dated  the  12th  July  1820,  for  securing  a  sum 
of  2,927 /•>  and  indentures  of  lease  and  release  by  way 
of  mortgage,  bearing  date  the  11th  and  12th  July  1820, 
for  further  securing  the  same  sum ;  then  there  is  an 
indenture  of  the  Sd  November  1820,  reciting  that  a 
sum  of  30,000/.  had  been  advanced  upon  mortgage 
security  to  Sir  Edwin  Bayntun  Sandys  by  Taylor, 
Hamilton  and  Padwick,  trustees  under  a  marriage  set- 
tlement, and  that  the  money  was  further  secured  by 
bond,  and  a  judgment  recovered,  and  that  the  trustees 
had  called  in  the  money ;  after  which  recital  the  inden- 
ture witnessed,  that  Mr.  Elwes,  the  donor  in  this  case, 
had  advanced  80,000/.  to  Sandys  to  pay  off  this  debt, 
and  had  by  way  of  security  received  an  assignment  of 
the  money,  and  of  the  judgment ;  and  further  wit- 
nessed, that  certain  premises  were  conveyed  by  way  of 
mortgage  from  Sandys  to  Elwes,  for  further  securing 
this  30,000  /.,  and  there  was  a  covenant  on  the  part  of 
Sandys  to  pay  the  money  to  Elwes. 

It  appears  that  Mr.  Elwes  had  been  offended  by 
his  daughter,  but  towards  the  close  of  his  life  was 
desirous  to  make  a  larger  provision  for  her  than  he 
had  before  done.  It  appeared  in  evidence  that  Mr. 
Elwes,  while  languishing  in  the  sickness  of  which  he 
died,  had,  in  contemplation  of  his  approaching  disso- 
lution, expressed  a  wish  before  witnesses  to  give  his 
daughter  all  his  right  and  interest  in  the  mortgages 
already  mentioned,  and  the  witnesses  made  a  memo- 
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randum  of  that  fact.  There  can  be  no  doubt,  therefore^ 
but  that  the  father  wished  to  make  this  further  provi- 
sion for  his  daughter.  It  afterwards  occurred  to  the 
witnesses  tliat  the  gift  would  not  be  complete  without 
the  actual  delivery  of  the  instruments  to  the  daughter; 
and  they  were  accordingly  delivered  by  one  of  the 
witnesses  to  the  daughter  in  the  presence  of  the  father, 
who,  though  so  near  his  death  that  he  could  hardly 
utter  the  word,  visibly  manifested  his  satisfaction  at  what 
had  been  done,  and  pressed  the  hands  of  his  daughter 
while  she  held  the  papers.  It  is  clear  enough,  then, 
that  the  father  wished  to  give  his  daughter  the  money 
secured  by  these  instruments  by  delivering  them  to  her; 
but  the  question  is,  whether  that  intent  cafi  be  effectu- 
ated according  to  law.  It  would  be  a  much  better 
improvement  of  the  law  than  many  of  these  improve- 
ments which  have  been  lately  talked  of,  if  the  donatio 
mortis  causd  were  struck  put  altogether ;  but  as  it  is, 
we  must  deal  with  it  the  best  way  we  can.  The  ques- 
tion here  is  not  one  as  between  the  donor  and  donee, 
but  whether  the  donor  has  given  that  which  will  bind 
his  executor  or  heir-at-law ;  and  whether,  although  the 
interest  is  not  considered  as  vested  by  the  gift  itself, 
the  donee  has  not  a  right  in  equity  to  call  upon  the 
,  heir-at-law  or  executor  to  give  effect  to  the  intent  of 
the  deceased. 

In  the  case  of  Snellgrove  v.  Bailey  *y  Lord  Hard- 
wicke  held,  that  the  delivery  of  a  bond  as  a  donatio 
mortis  causd  was  sufficient  to  pass  the  equitable  inte- 
rest of  the  bond  in  the  donee  on  the  death  of  the 
intestate.  The  bill  was  brought  by  an  administrator 
to  have  the  bond  delivered  up,  and  Lord  Hardwicke 
says,  ^'  This  is  not  a  bill  brought  merely  on  the  loss 
of  a  bond.     You  cannot  sue  at  law  without  the  bond 

*  3  Atkins,  U13,  214. 
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for  though  you  may  give  evidence  of  a  deed,  at  law^ 
that  is  lost,  yet  you  cannot  of  a  bond,  because  you 
must  make  profert  of  it.  The  question  is,  whether 
the  bond  is  the  proper  subject  of  such  a  gift;  especially 
considering  how  far  the  courts  have  gone  lately  in 
assignments  of  chores  in  actum.  Put  the  case,  if 
a  chattel  in  possession  had  been  bought  by  the  intes- 
tate, and  the  bill  of  sale  taken  in  a  third  person's  name 
in  trust  J  the  legal  property  would  have  been  in  the 
trustee,  and  only  the  equitable  interest  in  the  cestui 
que  trust ;  and  yet  if  the  cesttu  que  trust  had  delivered 
it  over  to  the  defendant,  that  would  have  been  a  good 
gift  by  way  of  donatio  mortis  causd  as  to  the  equitable 
property;"  and  thereupon  his  Lordship  dismissed  the 
bill. 

But  your  Lordships  will  find  that  the  real  question 
here  is  not  a  question  having  reference  to  a  bond  alone, 
but  one  involving  mortgages  in  land ;  and  it  must  be 
determined  whether  the  delivery  of  the  mortgage  deeds, 
if  they  were  duly  delivered,  carries  with  it  by  way  of 
donatio  mortis  causd  the  interests  which  these  deeds 
are  intended  to  secure :  and  with  respect  to  that, 
I  take  the  liberty  to  say,  that  a  question  at  present 
remaining  under  greater  uncertainty  than  this  I  hardly 
know ;  and  I  am  sorry  that  in  the  discussion  of  the 
question  below,  so  little  reference  was  made  either  in 
the  argument  or  judgment  to  the  various  cases  having 
some  relation  to  this  subject  which  have  preceded  that 
which  is  now  under  your  Lordship  s  consideration. 
The  case  of  Hossel  v.  TyrUe  was  that  of  a  lady  who 
delivered  a  mortgage  deed  to  the  plaintiff,  saying, 
^'  I  deliver  this  as  my  act  and  deed,"  meaning  to  secure 
to  him  the  sum  of  1,000/.,  which  was  the  amount  of 
the  mortgage  money.  Two  questions  were  raised, 
1st,  Whether  it  was  a  donatio  inter  vivos  t  2d,  Whe- 
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ther  it  being  a  gift  of  mortgage  upon  a  real  estate  it 
could  take  effect,  or  was  not  void  by  the  Statute  of 
Frauds  and  Perjuries?  The  report  is  not  very  accurate ; 
but  Lord  Hardwicke  did  not  find  it  necessary  to  decide 
the  point  in  that  case,  as  the  Plaintiff  was  residuary 
legatee  of  the  lady,  and  as  such  would  in  any  event 
be  entitled  to  the  money. 

In  the  case  of  Ward  v.  Turner*,  which  is  the  leading 
case  on  this  subject,  Lord  Hardwicke  enters  at  con- 
siderable length  upon  the  consideration  of  donations 
mortis  cawd ;  and  there  he  held  that  certain  receipts 
for  stock  were  not  sufficient  documents  of  title,  and 
that  the  delivery  of  them  was  not  sufficient  to  carry  the 
interest  in  the  annuities.  In  the  argument  in  that 
case  the  case  of  Richard  v.  Syms  was  quoted,  in  which 
Lord  Hardwicke  had  held,  that  on  the  gift  of  a  mortgage 
by  the  mortgagee  to  the  mortgagor,  by  the  delivery  to 
the  latter  of  the  mortgage  deeds,  if  that  feet  was  proved, 
it  was  a  gift  of  all  the  money  due  on  the  securities, 
and  not  within  the  Statute  of  Frauds.  The  question 
then  arises,  how  far  the  Statute  of  Frauds  may  apply 
in  this  case ;  and  Lord  Hardwicke  said  that  at  least, 
as  between  mortgagee  and  mortgagor,  the  delivery  to 
the  mortgagor  of  the  documents  of  debt  by  the  mort- 
g«^ee  was  a  good  gift,  by  way  of  donatio  mortis  causA, 
to  the  mortgagor  of  the  money  secured  by  these  docu- 
ments, though  the  legal  estate  was  in  the  mortgagee, 
and  that  this  was  not  within  the  Statute  of  Frauds. 
Then,  when  you  consider  the  difference  between  an 
absolute  estate  in  land  and  a  mortgage,  and  that  in 
the  latter  case  the  land  is  nothing  more  than  a  pledge 
for  the  money,  the  question  is,  whether  the  gift  of  the 
mortgage  deeds  by  way  of  donatio  mortis  causd  is  not 
a  good  gift  of  the  money  secured ;   and  if  so,  whe- 

♦  2  Ves.  sen.  431-7. 
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ther  the  land  does  not  follow  as  an  accident,  and 
whether  the  person  haying  the  land  is  not  to  be  con- 
sidered as  a  trustee  for  the  other,  and  bound  to  convey 
80  as  to  supply  the  requisites  of  the  Statute  of  Frauds  ? 

That  case  (Richard  and  Skftns)  is  a  case  of  great 
authority,  and  is  reported  at  length  in  Bamardiston*s 
Chancery  Cases.  Lord  Hardwicke  there  says,  **  In  an 
^^  ejectment  where  a  title  is  made  under  a  mortgage, 
^^  if  evidence  is  given  that  the  debt  is  satisfied,  this  is 
^'  considered  as  defeating  the  estate  in  the  land  which 
''  the  mortgagee  had ;  and  in  such  cases,  especially 
"  where  the  mortgage  is  ancient,  the  Court  will  pre- 
^'  sume  that  the  money  was  paid  at  the  day,  and  will 
"direct  the  jury  to  give  their  verdict  accordingly, 
"  unless  it  clearly  appears  that  the  money  could  not 
"be  paid  at  the  day:  no  writing  is  in  these  cases 
"  necessary,  which  shows  that,  even  at  law,  the  debt 
"  is  considered  as  the  principal,  and  the  land  as  only 
"  an  accident.  Equity  goes  further,  and  says,  that  in 
"  all  cases  where  the  debt  appears  to  be  satisfied, 
"  there  arises  a  trust  by  operation  of  law  for  the  benefit 
"  of  the  mortgagor :  and  that  case  is  within  the  excep- 
"  tions  in  the  Statute  of  Frauds,  which  has  been  men- 
"  tioned  of  trusts  arising  by  operation  of  law.**  Lord 
Mansfield,  then  Mr.  Murray,  argued  that  case  before 
Lord  Hardwicke,  and  Mr.  Bamardiston  was  at  the  bar 
at  the  same  time,  although  afterwards,  when  Mr.  Murray 
had  become  Lord  Mansfield,  when  Mr.  Bamardiston's 
Reports  were  cited,  his  lordship  used  to  say,  *^  Bar- 
nard— ^what  you  call  him.**  In  that  book,  however, 
my  Lords,  there  are  some  reports  of  great  value.  The 
case  is  also  reported  in  the  Equity  Cases  Abridged, 
and  reported  from  a  valuable  manuscript,  as  I  know, 
from  having  had  the  assistance  of  a  genuine  report 
from  the  library  of  my  noble  friend,  Lord  Redesdale, 
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who  searched  his  books  and  his  mind  to  aid  in  coming 
to  the  just  conclusion  on  this  point.  The  present  case, 
however,  is  the  first  absolute  decision  on  the  point. 
But,  according  to  both  the  reports  of  the  case  of 
Richards  and  Syms^  we  have  Lord  Hardwicke's  autho- 
rity for  the  proposition,  that  "  in  all  these  cases  there 
"  is  a  difference  both  in  law  and  equity  between 
"  absolute  estates  in  fee  or  for  a  term  of  years j  and  con- 
"  ditional  estates  for  security  of  money.  In  the  case 
^^  oi  absolute  estates  it  cannot  be  admitted  of,  ihzi  parol 
"  proof  of  the  gift  of  deeds  shall  convey  the  land 
'^  itself;  but  where  a  mortgage  is  made  of  an  estate 
"  which  is  considered  only  as  a  security  for  money 
^^  due,  the  land  is  the  accident  attending  upon  the 
"  other,  and  when  the  debt  is  discharged,  the  interest 
"  in  the  land  follows  of  course.  At  law,  the  interest 
'^  in  the  land  is  thereby  defeated ;  and  in  equity,  a  trust 
"  arises  for  the  benefit  of  the  mortgagor."  And  his 
lordship  said,  ^^  that  if  an  obligee  delivers  up  a  bond 
"  with  intent  to  discharge  the  debt,  the  debt  will 
^^  certainly  be  thereby  discharged ;  and  if  the  bond  is 

discharged  in  the  present  case,  the  mortgage  will  be 

discharged  with  it." 

In  reasoning  that  case  of  Ward  and  Turner,  and 
pointing  out  the  distinction  between  a  mere  receipt  and 
a  document  of  title.  Lord  Hardwicke  says, — "  Suppose 
'^  it  had  been  a  mortgage  in  question,  and  a  separate 
"  receipt  had  been  taken  for  the  mortgage  money — not 
"  on  the  back  of  the  deed,  (which  was  a  very  common 
"  way  formerly,  and  is  frequently  seen  in  the  evidence 

of  ancient  titles,)  and  the  mortgagee  had  delivered 

over  the  separate  receipt  for  the  consideration  money, 
"  that  would  not  have  been  a  good  delivery  of  the 
"  possession,  nor  given  the  mortgage  as  a  donatio  mortis 
"  causa  by  force  of  that  act ;" — And  from  this  it  may 
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be  inferred  that  Lord  Hardwicke  was  of  bpinion,  that  if 
there  had  been  a  good  delivery  of  the  possession  by 
the  delivery  of  the  proper  documents  of  title,  that 
would  have  been  a  good  donatio  mortis  causA. 

There  is  also  a  case  in  Burrows*  of  some  importance 
on  this  point.  In  that  case,  which  was  that  of  a  mort- 
gage disposed  of  by  a  mortgagee  in  his  will  as  part  of 
his  personal  estate,  Lord  Mansfield  says,  '^  A  mortgage 
^'  is  a  charge  upon  the  land ;  and  whatever  would  give 
'^  the  money  would  carry  the  estate  in  the  land  along 
"  with  it  to  every  purpose.  The  estate  in  the  land  is 
'^  the  same  thing  as  the  money  due  upon  it.  It  will 
"  be  liable  to  debts ;  it  will  go  to  executors ;  it  will 
^^  pass  by  a  will  not  made  and  executed  according  to 
"  the  Statute  of  Frauds.  The  assignment  of  the  debt, 
"  or  forgiving  it,  will  draw  the  land  after  it  as  a  conse- 
"  quence  ;  nay,  it  would  do  it  although  the  debt  were 
"  forgiven  only  by  parol ;  for  the  right  to  the  land  would 
"  follow  notwithstanding  the  Statute  of  Frauds."  This 
I  admit  is  going  too  far,  and  I  must  humbly  presume 
to  question  the  accuracy  of  Lord  Mansfield's  doctrine ; 
for  the  land  would  not  pass  by  law,  though  it  might  in 
equity.  But  the  doctrine  resulting  from  all  these  cases 
is,  that  if  the  debt  is  well  given,  the  person  holding  the 
land  is  in  equity  a  trustee  for.  the  person  to  whom  the 
debt  is  given. 

Lord  Hardwicke  stated,  as  one  reason  why  the  de- 
livery of  a  bond  was  a  good  gift  by  way  of  donatio 
mortis  causd  of  the  money  secured  by  it,  that  the  person 
who  had  possession  of  the  bond  could  alone  bring  an 
action  upon  it — ^no  other  having  the  power ;  since  in 
action  on  bond  there  must  be  ?Lprqfert.  Now,  however, 
some  of  the  doctrines  about  lost  instruments  had  got 
firom  equity  into  law.      However  that  may  be,  Lord 

♦  Martin  v.  Moulin^  2  Burrows,  978. 
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Hardwicke  is  clearly  of  opinion  that  the  delivery  of  a 
bond  as  a  specialty  would  do  ;  and  if,  thei^,  the  debt  is 
well  given  by  the  delivery  of  the  bond,  the  next  ques- 
tion is,  what  are  we  to  do  with  the  other  securities  which 
are,  or  not,  delivered  over?  In  the  present  case  the 
bond,  the  assignment,  the  covenant  and  all  the  deeds 
are  delivered  over  in  such  a  manner  that  the  represen- 
tatives of  the  donor  could  not  get  at  them ;  and  the 
question  is,  whether,  considering  the  difference  between 
an  absolute  estate  in  land  and  a  mortgage,  the  same 
principle  does  not  apply  in  the  case  of  a  mortgage  as 
in  the  case  of  a  bond  ?  Upon  the  whole,  then,  I  am  of 
opinion  that  the  delivery  of  these  securities  is  a  good 
donatio  mortis  causdj  as  raising  a  trust  by  operation  of 
law ;  and  that,  as  so  raising  a  trust  by  operation  of  law. 
they  are  not  within  the  provisions  of  the  Statute  of 
Frauds.  What  I  would  therefore  propose  to  your 
Lordships,  is  to  alter  the  decree  of  the  17th  April  1823, 
in  so  far  as  it  declares,  "  that  the  said  Court  being  of 
opinion  that  a  mortgage  security  cannot  by  law  be  given 
as  a  donatio  mortis  causdj  the  appellant,  £.  F.  Duffield, 
was  not  entitled  to  the  mortgage  monies  secured  by  the 
indentures  of  the  2d  and  Sd  of  November  1820,  the 
bond  of  the  12th  July  1820,  and  the  indentures  of 
lease,  release  a^d  mortgage  of  the  11th  and  12th  July 
1820" — and  to  remit  the  cause  to  the  Court  below, 
with  directions  to  proceed  accordingly. 
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Choker  and  others       -        -      Appellants.  June  u,  so, 

^'^  1827. 

Martin  and  others      -        -      Respondents.  ' — ^^ — ' 

Voluntary 

A  father  by  a  voluntary  deed  conveyed  certain  estates  to  g^^^^nt  for 
trustees  upon  trust  to  allow  him  the  rents  and  profits  for  valuable  con- 
life  ;  then  to  the  use  of  his  son,  his  executors,  administra-  sideration. 
tors  and  assigns.     Subsequently  he  makes  another  settle* 
ment  of  the  same  premises  on  the  marriage  of  the  son,  by 
which  he  gives  up  the  immediate  rents  and  profits  to  the 
son,  and  after  some  farther  limitations  reserves  the  ultimate 
reversion  to  himself.     Held,  that  the  voluntary  deed  re- 
mained in  force,  in  as  far  as  it  was  not  revoked  by  the 
subsequent  marriage  settlement;  and  that  the  reversioa 
belonged  to  those  claiming  under  the  son,  and  not  to  those 
claimmg  under  the  father. 

By  a  yoluntary  deed  of  settlement,  dated  the  19th  May 
I7SI,  Hodder  Roberts  conveyed  to, trustees  his  lands 
of  Bridgetown  and  Clonmore,  upon  trust  to  permit  him 
the  said  Hodder  Roberts  to  receive  the  rents  and 
profits  during  his  life,  and  after  his  death  to  stand 
possessed  of  the  lands  mentioned  to  the  use  of  his 
eldest  son  Randal  Roberts,  his  executors,  administrators 
and  assigns ;  and  if  Randal  should  die  before  attain- 
ing the  age  of  twenty-one,  to  the  use  of  his  second 
son,  &c. 

On  the  29th  December  1739,  Hodder  Roberts,  in 
consideration  of  the  marriage  of  his  son  Randal  to 
Mary  Thrift,  and  of  1,000/.  portion  brought  by  the 
said  Mary  Thrift,  made  a  different  settlement  of  the 
same  lands,  conveying  them  to  trustees  in  trust  to  per- 
mit him  to  receive  the  rents  till  the  marriage,  and  after 
that,  to  permit  Randal  Roberts  to  receive  the  rents  and 
profits  for  his  own  use  for  life,  and  upon  other  trusts 


16 


CASES  IN  THE  HOUSE  OF  LORDS 


1827. 

CROKEB 

and  others 

V. 
MARTIN 

and  others. 


with  the  reversion,  when  these  trusts  should  be  satisfied, 
to  Hodder  Roberts. 

Randal  Roberts  had  only  one  daughter,  who  inter, 
married  with  the  respondent  Richard  Martin,  in  consi- 
deration  of  which  Randal  Roberts  granted  them  an- 
nuities to  the  amount  of  3,000/.  out  of  the  lands  in 
question,  and  afterwards  conveyed  part  of  them  to 
Richard  Martin  for  a  term  of  912  years,  and  the  rest 
in  trust  for  his  daughter  and  her  husband  Richard 
Martin,  and  their  daughter  Mary  Martin. 

Hodder  Roberts  in  17*9  made  a  will,  by  which, 
among  other  things  she  devised  all  his  estate  and  inter- 
est in  the  lands,  and  bequeathed  the  residue  of  his  per- 
sonal estate  to  his  daughters,  Arabella  and  Harriet. 

The  question  was,  whether  the  reversionary  interest 
reserved  by  Hodder  Roberts  in  the  settlement  of  1739 
went  to  those  claiming  under  Arabella  and  Harriet,  by 
force  of  the  will  of  Hodden  Roberts,  or  to  those  claiming 
under  Randal  Roberts  by  force  of  the  voluntary  deed  of 
1731  ?  In  order  to  determine  this  point,  a  bill  was  filed 
by  the  appellant  Croker,  and  others  claiming  under 
Arabella  and  Harriet,  daughters  of.  Hodder  Roberts, 
against  the  respondent  Martin  and  others,  claiming 
under  Randal  Roberts,  who  were  in  possession.  This 
bill  was  filed  in  1796,  and  in  consequence  of  the 
marriages  and  deaths  of  parties  nine  other  bills  were 
filed  at  various  periods,  the  last  of  which  was  in 
December  1814.  On  the  27th  of  February  1816, 
the  bill  was  dismissed  without  costs,  and  thereupon 
the  plaintiffs  appealed. 


Argued  for  the  Appellants : — ^The  question  is,  whe- 
ther the  settlement  of  1739  is  to  be  taken  as  prevailing 
over  the  limitations  in  the  voluntary  deed  of  1731 ,  and 
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the  case  of  Cormack  v.  Trapaud*,  decided  by  your 
Lordships  upon  the  principle  of  Doe  v.  Manningy  is  in 
point  for  u^.  Held  there,  that  a  voluntary  deed  must 
yield  to  a  subsequent  one  for  valuable  consideration, 
under  statute  of  Elizabeth,  extended  to  Ireland  by 
statute  Car.  II :  deed  1739  here  was  for  valuable  con- 
sideration of  the  highest  degree,  proceeding  on  the 
marriage  of  his  son  with  a  lady  who  had  brought  him 
a  portion.  The  whole  together  constitutes  one  Settle- 
ment, one  bargain.  The  father  had  not  parted  with  all 
his  interest  in  the  estate  under  the  settlement  17S1,  for 
he  had  surrendered  his  life  interest  under  that  settle- 
ment in  favour  of  his  son  and  his  wife,  by  the  deed  of 
1739,  and  the  son  was  at  least  bound  to  make  his 
election  between  the  two  deeds ;  and  having  taken  the 
benefit  of  the  deed  of  1739)  he  must  be  presumed  to 
have  adopted  that,  and  yet  he  now  endeavoured  to  get 
rid  of  a  part  of  it.  Randal  Roberts  had  repeatedly 
confirmed  the  deed  of  1739)  by  which  new  interests 
were  given  to  the  father  Hodder  Roberts,  on  his  parting 
with  his  life  interest  in  the  rents  and  profits  which  he 
had  under  the  deed  of  1731.  Randal  Roberts  and  his 
representatives  having  taken  the  benefit  of  the  deed  of 
1739,  they  must  take  it  altogether,  and  could  not  now 
reject  any  part  of  it  by  setting  up  the  deed  of  I7SI. 


1S27. 

CROKER 

and  others 

V. 
MARTIX 

and  others. 


For  the  Respondents: — ^The  respondents  did  not  ques- 
tion the  abstract  proposition  of  law  as  laid  down  on  the 
other  side ;  but  the  argument  is,  that  the  law  does  not 
apply  in  this  case.  The  settlement  of  1731  is  good  as 
against  Hodder  Roberts,  and  b  broken  through  by  the 
deed  of  1739  only  in  as  far  as  the  provisions  of  that 
deed  are  for  valuable  consideration.  The  settlement  of 
1739  is  not  a  settlement  out  and  out  of  the  whole  in- 

•  2  Dow. 
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terest  comprised  in  the  deed  of  1731 ;  and  so  far  as  not 
settled  by  the  deed  of  1739,  the  property  still  remained 
subject  to  the  deed  of  1731.  The  absolute  interest 
was  not  exhausted,  and  the  ground  of  their  own 
argument  is,  that  there  was  a  reversion  which  was  not 
exhausted  by  the  deed  of  1739.  In  that  deed  Hodder 
Roberts  tnakes  a  limitation  back  to  himself;  but  that 
he  could  not  do  in  his  own  favour,  because  he  was 
bound  by  the  deed  of  1731.  They  are  contending  with 
us  for  a  portion  of  the  property  expressly  settled  on  us 
by  the  deed  of  1731,  and  which  is  not  in  substance 
settled  by  the  deed  of  1739  ;  but  it  is  not  to  be  pre- 
sumed that  the  settlor  intended  to  break  his  faith  as 
pledged  by  deed  of  1731.  They  say  we  are  bound  to 
elect.  Between  what  are  we  to  elect?  Since  their 
own  argument  is,  that  the  deed  of  1739  quite  puts 
an  end  to  that  of  1731.  As  to  acts  of  confirmation,  we 
have  acted  under  the  deed  of  1 739  so  far  as  it  alters 
the  deed  of  1731,  but  no  further ;  iemd  we  are  in  pos- 
session, under  the  deed  of  1731,  of  all  the  property,  so 
far  as  it  was  not  exhausted  by  the  deed  of  1739- 


Messrs.  Shadwell  and  PhiUimore^  for  the  Appellants ; 
Messrs.  Home  and  SugdcHf  for  the  Respondents. 


9d  Jdy. 
J4idgmeiit. 


Lord  Chancellor: — ^There  is  evidence  here  that 
Hodder  Roberts  himself  considered  the  deed  of  1731 
as  subsisting  after  the  execution  of  the  deed  of  1739  ; 
and,  on  the  whole,  I  am  of  opinion  that  the  decree  of 
the  Court  below  is  right. 

Judgment  affirmed,  with  100/.  costs. 
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Taylor        -        -        -      Plaintiff  in  Error.  n^Jdttj, 

•*'  7th  June, 

WiLLANs      -        -        -      Defendant  in  Error.         J^Il 

In  an  action  on  a  penal  statute,  one  half  of  the  penalty  to  the  gJ^T^ni 
infonner,  the  other  half  to  the  poor  of  the  parish ;  and,  the  Exchequer 
after  verdict  for  the  plaintiff,  alleged  for  error,  that  although  Chamber, 
there  are  two  parishes  of  St.  James  in  the  county  of  Mid- 
dlesex, that  ot  Clerkenwell  and  that  of  Westminster,  the 
record  had  not  distinffuished  which  of  them,  but  only 
designated  '^  the  Parish  of  St  James  in  the  County  of 
Middlesex."    Held,  well  enough  (at  least  after  veraict), 
as  the  ri^t  parish  might  recover  its  moiety  of  the  penalty, 
by  showing  that  it  was  the  parish  in  which  the  ofience  had 
been  committed. 


Action  (gui  tam)  brought  by  Joseph  Willans 
s^ainst  Taylor,  upon  stat.  9  Anne,  c.  14,  s.  %  whereby 
it  is  enacted,  '^  That  from  and  after  the  1st  day  of 
"  May  1711>  any  perison  or  persons  whatsoever  who 
'^  shall,  at  any  time  or  sitting,  by  playing  at  cards, 
"  dice,  tables,  or  other  game  or  games  whatsoever,  or 
^^  by  betting  on  the  sides  or  hands  of  such  as  do  play 
"  at  any  of  the  games  aforesaid,  lose,  to  any  one  or 
^^  more  person  or  persons  so  playing  or  abetting,  in  the 
"  whole  the  sum  or  value  of  10/.,  and  shall  pay  or 
'^  deliver  tbe  same,  or  any  part  thereof,  the  person  or 
^*  persons  so  losing  and  paying  or  delivering  the  same, 
"  shall  be  at  liberty,  within  three  months  then  next, 
"  to  sue  for  and  recover  the  money  or  goods  so  lost 
**  and  paid  or  delivered,  or  any  part  thereof,  from  the 
**  respective  winner  and  winners  thereof,  with  costs  of 
"  suit,  by  action  of  debt,  founded  on  this  act,  to  be 
"  prosecuted  in  any  of  her  Majesty*s  courts  of  record, 
'^  in  which  actions  or  suits  no  essoign  protection,  wag^r 
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of  law,  privilege  of  parliament,  or  more  than  one 
imparlance  shall  be  allowed ;  ia  which  action  it 
shall  be  sufficient  for  the  plaintiff  to  allege  that  the 
defendant  or  defendants  are  indebted  to  the  plaintiff, 
or  received  to  the  plaintiff^s  use,  the  monies  so  lost 
and  paid,  or  converted  the  goods  won  of  the  said 
plaintiff  to  the  defendant's  use,  whereby  the  plaintiff's 
action  accrued  to  him,  according  to  the  form  of  this 
statute,  without  setting  forth  the  special  matter ;  and 
in  case  the  person  or  persons  who  shall  lose  such 
money  or  other  things  as  aforesaid,  shall  not,  within 
the  time  aforesaid,  really  and  hon&jide^  and  without 
covin  or  collusion,  sue  and  with  effect  prosecute  for 
the  money  or  thing  so  by  him  or  them  lost  and  paid 
or  delivered  as  aforesaid,  it  shall  and  may  be  lawful 
to  and  for  any  person  or  persons,  by  any  such  action 
or  suit  as  aforesaid,  to  sue  for  and  recover  the  same, 
and  treble  the  value  thereof,  with  costs  of  suit  against 
such  winner  or  winners  as  aforesaid,  the  one  moiety 
thereof  to  the  use  of  the  person  or  persons  that  will 
sue  for  the  same,  and  the  other  moiety  to  the  use  of 
the  poor  of  the  parish  where  the  offence  shall  be 
committed." 

William  Willans,  who  lost  the  money,  not  having 
^ued  in  time,  Joseph  Willans  brought  the  action. — 
The  declaration  stated,  "  that  William  Willans,  on 
"  the  20th  March  1822,  at  the  parish  of -ft.  James,  in 
"  tht  county  of  Middlesex y  did,  at  one  and  the  same 
"  sitting,  by  playing  at  a  certain  game  called  Rouge  et 
"  JVb/r,  lose  to  the  said  Josiah  Taylor,  &c.  and  did  then 
"  and  there  pay  to  the  said  Josiah  Taylor,  &c."  and 
so  on  through  the  several  counts  upon  which  the 
plaintiff,  suing  as  well  for  the  poor  of  the  parish  in 
which  the  offence  was  committed  as  for  himself,  reco- 
vered penalties  to  the  amount  of  680/.-^£rror  brought 
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in  the  Exchequer  Chamber,  where,  in  Hil.  Term  1824,  1827. 
the  judgment  in  B.  R.  was  affirmed,  and  thereupon  ^^^lor 
error  brought  in  Parliament.     Plea,  as  in  the  Court  v. 

below,  in  nuUo  est  erratum.    The  reasons  assigned  for 
error  were  these : 

1st.  It  is  essential  to  describe,  with  accuracy,  the 
parish  in  which  oflfences  against  the  9th  of  Ann,  c.  14, 
are  alleged  to  have  been  committed,  otherwise  the  poor 
of  that  parish  cannot  recover  the  moiety  of  the  penalties 
for  which  the  verdict  may  be  given ;  but  it  is  uncer- 
tain, upon  the  present  record^  whether  the  offence 
were  committed  in  the  parish  of  St.  James  Clerkenwell, 
or  in  the  parish  of  St.  James  Westminster,  which  are 
the  only  two  parishes  of  St.  James  in  the  county^  of 
Middlesex. 

2d.  The  statute  of  the  9th  of  Ann,  c.  14,  which  is 
a  penal  statute,  and  must  be  construed  strictly,  extends 
only  to  the  cases  of  parties  who  lose  and  win  above 
10/.  by  playing  together  at  any  unlawful  game,  or  by 
betting  together  on  the  sides  or  hands  of  persons  who 
are  playing  at  such  unlawful  game ;  but  it  is  not  alleged 
upon  the  present  record,  that  William  Willans  and 
Josiah  Taylor,  the  parties  who  are  stated  to  have  lost 
and  won  the  money,  were  either  playing  together  at 
any  unlawful  game,  or  were  betting  together  on  the 
sides  or  hands  of  persons  playing  at  such  game. 

Sd.  No  intendment  can  be  made  of  that  which  is 
not  expressly  averred  in  a  penal  action ;  and  it  is  not 
averred,  that  the  said  William  Willans  was  playing  at 
any  unlawful  game  with  the  said  Josiah  Taylor,  nor 
that  he  was  playing  at  such  unlawful  game  with  any 
other  person,  and  betting  with  the  said  Josiah  Taylor, 
nor  that  he  was  betting  with  the  said  Josiah  Taylor 
upon  the  sides  or  hands  of  any  persons  who  were 
playing  at  such  game. 
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1827.  ^^  support  of  the  judgment  below,  the  following 

reasons  were  assigned : — 
V.  1st.  Because  the  Court  cannot  take  judicial  notice 

of  the  names  of  all  the  parishes  in  the  county  of  Mid* 
dlesex,  and  cannot  therefore  know,  as  matter  of  law, 
whether  there  be  or  be  not  a  parish  called  the  parish 
of  St.  James  in  the  county  of  Middlesex. 

2dly.  Because,  after  verdict,  it  must  be  intended 
that  there  is  a  parish  called  the  psurish  of  St.  James  in 
the  coimty  of  Middlesex,  in  as  much  as  the  plaintiff 
could  not  have  obtained  a  verdict  without  proving  the 
offences  mentioned  in  the  declaratioDt  to  have  been 
committed  in  that  parish. 

Sdly.  Because  the  misjiaming  of  the  parish,  if  it  be 
misnamed,  is  an  error  in  fact,  and  not  in  law,  and 
cannot  be  assigned  toget}ier  with  other  errors. 

4thly.  Because  the  misnaming  of  the  parish,  if  it  be 
misnamed>  is  matter  of  form  only,  and  cannot  by  law 
be  assigned  for  error. 

Sthly.  Because  it  sufficiently  appears  by  the  alle- 
gation in  the  declaration,  that  the  said  William  Willans 
did  play  with  the  plaintiff  in  error,  in  as  much  as  it  is 
averr^  that  the  said  William  Willans  did,  at  one  and 
the  same  sitting,  by  playing  at  Roidge  et  Noir^  lose  to 
the  defendant  (the  plaintiff  in  error)  a  certain  sum  of 
money,  which  could  not  havp  been  the  case  if  he  had  not 
played  with  the  said  defendant  (the  plaintiff  in  error). 

6thly.  That  such  averment  is  at  all  events  sufficient 
i  after  verdict. 

7th  June.        Lovd  ChaticcUor  (JLyindhurst)  :-^l  den't  exactly  un- 

Judpnent.     derstand  what  is  meant  by  the  terms  of  the  assignment 

in  error.    St.  James  is  the  proper  name  of  the  parish, 

whether  of  Clerkenwell  or  of  Westminster,  and  is  not 

that  all  that  is  necessary  on  the  record  ?    If  the  money 
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sbould  be  given  to  the  wrong  parish,  the  right  parish        ]  $27 
might  recover  it  by  sHowing  that  the  ofiFence  was  there 
committed.     If  the  parish  was  not  properly  named,  v, 

you,  for  the  defendant  below,'  ought  to  have  taken 
advantage  of  it  at  the  trial,  and  nonsuited  the  plaintiff; 
not  having  done  so,  you  are  not  now  entitled  to  take 
advantage  of  it  in  error.  The  result  of  the  class  of  cases 
of  this  description  is,  that  the  proper  name  of  the 
parish,  St  James,  or  whatever  else  it  may  be,  is  suffi- 
cient on  the  record,  and  any  thing  further,  such  as 
Clerkenwell  or  Westminster,  or  whatever  else  it  may 
be,  is  only  an  additional  description.  So  that  you  can- 
not now  assign  this  as  error  in  fact,  and  in  nulla  est 
erratum  is  the  proper  plea.  As  to  the  other  point,  this 
is,  to  be  sure,  a  penal  statute,  and  to  be  construed 
strictly;  but  that  is  a  necessary  inference  from  the 
all^ation  in  the  record  that  the  money  was  lost  by 
Willans  in  plajring  with  Taylor.  As  to  a  case  of 
betting,  that  must  be  disposed  of  when  it  arises.  But 
it  is  not  this  case,  and,  if  not,  it  must  be  presumed  that 
the  money  was  lost  by  playing  with  Taylor. 

Judgment  below  affirmed. 

Lord  Chancelior : — Perhaps  you  will  not  ask  costs 
in  this  case ;  considering  the  state  of  the  record,  and  all 
the  circumstances,  you  have  got  enough  by  this  game 
at  cards. 
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iunei5.         Stair,  Earl  of      -        -        -      Appellant. 
^  * — "" — '         Macgill  and  others     -        -      Respondents. 

Trust-fund  to 

hnd/^**^  ^  Trust-fund  directed  by  the  trustees  and  testator  to  be  inTested 
Whether  heir  ^^^^  his  death  in  the  purchase  of  lands,  to  be  settled  on 
entitled  to  in-  Certain  persons  mentioned:  held  by  the  House  of  Lords, 
terwt  of  the  that  after  the  period  of  twelve  months  from  the  time  of 
^^^  ^  "^       testator's  death,  the  interest  of  the  trust-fund,  until  it  is 

invested  in  land,  shall  go  to  those  who  would  be  succes- 
sively entitled  to  the  rents  and  profits  of  the  lands  when 
purchased ;  this  being  a  rule  founded  on  the  primary  in- 
tent of  the  testator,  and  resting  on  principles  common  to 
the  laws  both  of  England  and  Scotland. 

Dec.  8, 1815,  JOHN,  last  Earl  of  Stair,  died  upon  the  Ist  of  June 
tioo*of  jST"  1821,  without  leaving  heirs  of  his  body.  By  a  tnist- 
Eariof  Stair,  disposition,  dated  18th  December  1815,  he  disponed 
to  certain  trustees,  the  respondents  in  this  appeal, 
all  and  sundry  lands  and  heritages,  (other  than  and 
excepting  those  contained  in  any  deed  of  entail  exe- 
cuted, or  that  may  be  executed  by  me,)  and  also,  all 
'^  and  sundry  debts  and  sums  of  money,  heritable  and 
"  moveable,  owing  to  me  in  England  or  in  Scotland, 
"  or  elsewhere,  rents  of  land,  goods,  gear,  and  move- 
*'  able  effects  whatever,  presently  pertaining  and  be- 
"  longing  to  me,  or  that  shall  pertain  and  belong  to  me 
"  at  my  death,  with  all  writs  relative  to  the  same, 
"  (excepting  herefrom  the  furniture  in  my  house  of 
Uf«  of  the  "  Culhom :)  and  that  in  trust  for  the  uses  and  purposes 
"  after  mentioned ;"  and  particularly,  "  after  my  debts 
**  and  legacies  are  alipaidy  and  a  sum  set  apart  for  pay- 
"  ment  of  the  annuities^  or  the  same  are  otherwise  well 
"  secured^  I  appoint  my  said  trustees  and  their  fore- 
"  saids  to  lay  out  the  residue  of  the  trust-funds^  and 
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*'  intenest  and  proceeds  thereof  j  in  purchasing  lands  in       1827. 
"  the  shires  of  Wigfton  or  Ayr,  or  stewartry  of  Kirkcud-      *    "^    ' 

stair  b  of 

'^  br^t,  and  at  the  sight,  and  with  the  advice  and  J.  '    ' 

"  consent  of  the  Lord  President  of  the  Court  of  Session,  and  otheni, 
''  and  of  His  Majesty's  Advocate  for  Scotland  for  the 
^*  time  being,  to  annex  the  same  to  my  entailed  estate, 
V'  by  taking  the  rights  and  securities  of  the  lands  so  to 
''  be  purchased  to  the  same  heirs  of  tailzie,  and  under 
"  the  same  conditions,  provisions,  clauses  irritant  and 
*'  resolutive,  contained  in  the  disposition  and  tailzie  of 
''  my  lands  of  Culquhasen,  and  others  executed  by  me ; 
''  and  I  appoint  my  said  trustees  and  their  foresaids 
''  to  expede  charters  and  infeftments  thereon  in  favour 
''  of  the  heirs  of  tailzie,  and  under  the  conditions  fore- 
*^  said,  and  to  get  the  dispositions  thereof  recorded  in 
"  the  register  of  tailzies/'  The  trustees  are  then  ap-  Trottecs  his 
pointed,  in  6pust  for  the  uses  and  purposes  contained  ®*  "  "• 
m  the  trust-disposition,  to  be  his  sole  executors,  uni- 
versal legators,  and  intromitters  virith  his  whole  goods 
and  gear,  and  other  moveables  falling  under  testament, 
(with  and  under  the  exceptions  foresaid,)  and  excluding 
all  others  from  that  office. 

Besides  this  trust-deed,  which  was  executed  accord-  June  5, 1819. 
ing*  to  the  forms  of  the  Scotch  law,  the  late  Earl  of  ^^  * 
Stair  left  a  last  will  and  testamei^,  drawn  up  in  the 
E^lish  form.  This  will  was  of  a  much  later  date, 
viz.  5th  day  of  June  1819*  It  was  also  holograph  of 
his  Lordship.  By  this  will,  the  testator,  after  making 
certain  bequests,  appoints  the  residue  of  his  personal 
estate  to  be  disposed  of,  in  the  following  manner : 
^<  and  as  to  all  the  rest,  residue,  and  remainder  of 
'^  my  personal  estate  in  England,  which  shall  not 
"  consist  of  real  or  government  securities,  I  do  direct 
"  my  executors  to  convert  the  same  into  money,  and, 
"  after  payment  of  my  just  debts,  to  invest  such  money 
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1827.  '^  in  government  securities;  and  I  hereby  give  and 
'^  bequeath  all  such  stock,  together  with  all  other 
*^  stocks,  funds  and  securities  of  which  I  may  be  pos- 
'^  sessed  at  the  time  of  my  death,  to  such  uses,  and  for 
'^  such  purposes,  as  I  have,  in  and  by  a  certain  deed 
'^  and  writing,  prepared  according  to  the  Scotch  form, 
*^  executed  by  me,  and  bearing  date  the  18th  day  of 
'^  December  1815  years,  declared  of  and  concerning 
^'  my  personal  estate ;  and  as  to  all  estates  which,  at 
^^  the  time  of  my  death,  shall  be  vested  in  me,  upon 
'^  any  trusts  whatsoever,  or  by  way  of  mortgage,  I  do 
<<  hereby  give,  devise  and  bequeath  the  same  unto  the 
^<  same  trustees,  (the  respondents,)  according  to  the 
'^  nature  and  quality  thereof,  upon  the  trusts,  and  sub- 
ject to  the  equity  of  redemption,  which,  at  the  time 
of  my  death,  shall  be  subsisting,  or  capable  of  taking 
**  effect  therein." 

TThe  appellant  was  nearest  heir-at-law  of  the  late 
Earl  both  in  his  real  and  personal  estate,  and  also  his 
nearest  heir  male  of  tailzie  and  provision  ;  and  in  18SS 
instituted  a  suit  in  the  Court  of  Session  claiming  the 
interest  of  the  residuary  fund,  until  it  should  be  in- 
vested in  land  from  the  time  of  the  disponer  and  tes- 
tator's death,  relying  upon  the  principle  which  had 
LordGiffftid.    guided  the  decision  of  certain  English  cases, — '^  in 

'^  which  the  Courts  had  said,  that  with  a  view  to  the 
'^  general  interest  to  be  benefited  by  the  will  or  iqstru- 
**  ment,  a^  a  rule  of  convenience  they  would  take  a 
'^  period  of  twelve  months  from  the  death  of  "the  testa- 
<<  tor  as  a  reasoniible  period  within  which  the  trustees 
^^  or  ex^utors  may  have  been  enabled  to  collect  the 
'^  property ;  and  that  therefore  at  the  end  of  the  twelve 
^^  months,  although  the  land  should  not  have  been 
^^  actually  purchased,  they  would  consider  it,  for  the 
'^  purposes  of  the  will,  as  invested  so  as  to  give  the 
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**  benefit  to  those  for  whom  the  land  was  to  be  so  pur- 
^^  chased."  In  February  1823  the  Court  of  Session 
decided  against  the  claim ;  and  in  March  18S5,  Lord 
Gifibrd  being  Speaker,  the  House  of  Lords  affirmed  the 
judgment,  on  the  ground  that  the  appellant  was  not 
entitled  to  the  interest  of  the  trust-fund /rom  the  time 
tf  the  te$tat(n''s  death. 

In  April  18S5  the  appellant  raised  another  action, 
concluding  for  interest  of  the  residuary  fund  from  the 
period  of  twelve  months  after  the  testator's  death ;  and 
in  February  1826  the  Court  of  Session  (1st  Division) 
decided  against  the  claim ;  ^'  In  respect  that  the  testa* 
''  tor  has  directed  that  the  whole  produce  of  the  trust-* 
^^  estate,  both  principle  and  interest  accruing  thereon, 
"  shall  be  laid  out  in  the  purchase  of  lands ;  and  that 
''the  present  is  the  first  attempt  made  in  Scotland 
**for  having  any  part  qf  the  trust-estate  allotted  to  the 
''  heiry  in  the  meantime^  under  such  circumstances ; 
''  and  also,  in  respect  there  has  been  no  undue  delay 
^'  upon  the  part  of  the  trustees  in  laying  out  the  trust- 
''  funds,  as  appointed  by  the  truster." 

From  this  judgment  Lord  Stair  appealed,  and  in  May 
1826  the  cause  was  remitted  to  the  1st  Division,  with 
instructions  to  require  the  opinions  of  the  rest  of  the^ 
Judges  of  the  Court  of  Session ;  and  these  opinions^ 
with  the  exception  of  those  of  Lord  Eldin,  Alloway 
and  Cringletie,  being  adverse  to  the  appellant's  claim, 
judgment  was,  in  March  18^,  again  given  against 
him,  and  from  that  judgment  he  appealed. 
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The  case  was  argued  at  the  bar  of  the  House  of 
Lords,  on  the  15th  June  1827>  by  Mr*  Seijeant  «$|pa»ArMr 
and  Mr.  Keay  for  the  Appellant ;  and  by  Mr.  ShadioeU 
and  Mr.  Millar  for  the  Respondents ;  the  Earl  of  Ejhion 
being  Speaker. 
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1 827.  Eldan  (Earl  of) : — Out  of  deference  to  the  opinion  of 

*^    "^    '      the  Court  below,  I  propose  that  judgmient  in  this  case 
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V.  '  should  be  deferred  for  a  short  time.  I  have  also  a  per- 
iwdl^hen.  80^^^  interest  in  that,  since  in  giving  judgment  I  may- 
June  15.  have  to  refer  to  some  judgments  of  my  own  in  the  Court 
Judgment,  ^f  Chancery  ;  not  as  meaning  that  what  is  law  in  Eng- 
land should  be  law  in  Scotland,  but  only  to  see 
whether  the  principles  on  which  these  cases  were 
decided  are  not  such  as  will  authorize  us  to  say  that 
they  are  principles  applicable  equally  to  the  law  of 
England  and  the  law  of  Scotland.  This  case  must 
be  decided  according  to  the  law  of  Scotland  ;  but  we 
may  look  at  the  English  cases,  in  order  to  see  whether 
in  a  question  of  this  kind  the  principles  of  the  law  of 
Scotland  and  of  the  law  of  England  are  not  the  same, 
for  the  purpose  of  enabling  us  to  declare  what  is  the 
law  of  Scotland  upon  a  material  point  where  no  rule 
has  as  yet  been  fixed. 

Lord  Redesdak: — I  also  wish  to  have  some  time  for 
consideration,  particularly  as  it  appears  from  the  argu- 
ment in  the  respondent's  case  that  a  notion  prevails 
somewhere  that  your  Lordships  are  disposed  to  make 
a  certain  rule  of  English  law  a  rule  of  Scotch  law, 
merely  because  it  is  a  rule  of  English  law.  No  such 
thing  was  ever  contemplated.  The  instrument  is  to 
be  construed  according  to  the  intent  of  the  late  Lord 
Stair,  which  is  the  principle  of  the  law  of  Scotland  as 
well  as  of  the  law  of  England.  My  doubt  is  whether 
the  Judges  below  have  not  added  words  to  the  dispo- 
sition which  are  not  there ;  such  as,  that  none  of  the 
heirs  were  to  have  any  benefit  from  the  trust-fund 
until  the  money  should  be  invested  in  land.  If  it  had 
been  so  expressed,  we  must  of  course  have  followed 
that  construction. 
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It  is  a  question  whether  the  Judges  below  have  not 
overlooked  that  which  forms  a  rule  or  principle  of  law 
both  in  this  country  and  in  Scotland,  that  is,  the  main 
or  primary  intent  of  the  disponer  or  testator ;  which  in 
this  case  was,  that  the  benefit  of  the  residuary  fund 
should  go  to  a  certain  succession  of  heirs  equally^ 
That  cannot  be  done  consistently  with  the  construction 
put  upon  this  instrument  by  the  Court  below.  This 
case  must  be  decided  according  to  the  law  of  Scot- 
land ;  and  therefore  I  throw  the  English  cases  which 
have  been  alluded  to  entirely  out  of  consideration  with 
reference  to  their  forming  any  authority  for  our  judg- 
ment in  this  case.  These  are  only  referred  to  as  illus- 
trations, as  we  refer  to  the  opinions  of  learned  men  in 
the  civil  law  where  we  have  no  positive  rule  of  our 
own.  If  there  were  a  fixed  rule,  we  would  be  bound 
by  it ;  but  if  there  is  none,  then  we  may  look  at  these 
cases,  not  as  being  themselves  authorities  by  which  we 
are  bound  to  decide,  but  in  order  to  see  what  have 
been  the  opinions  of  learned  men  as  to  the  principles 
which  ought  to  govern  our  decisions  in  such  cases. 
As  for  the  annuities,  express  authority  is  given  by  the 
disponer  to  set  apart  a  sum  for  their  payment. 


1827. 

STAIR,  E«  OF, 
V. 
MACOILL 

and  others. 


Lard  Redesdaky  (after  stating  the  case :) — ^This  ques-  June  is. 
tion  depends  upon  the  true  construction  of  a  trust  dis-  •'""8°^^- 
position  made  by  the  late  Earl  of  Stair,  by  which  he 
directed^  that  the  residue  of  a  trust-fund,  and  interest 
and  proceeds  thereof,  should  be  laid  out  in  the  piu:- 
chase  of  lands  which  were  to  be  settled  to  the  same 
uses  and  upon  the  same  conditions  as  his  entailed 
estate  .of  Culquhasen.  The  residuary  fund  was  consi- 
derable, about  200,000/.,  of  which  the  greater  part 
had  been  invested  in  the  purchase  of  land ;  and  the, 


V. 
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18127.  qu^tion  was,  how  the  interest  of  the  remainder  was 
to  be  disposed  until  invested  in  land.  The  present 
Earl  of  Stair,  who  is  both  heir-at-law  and  heir  df 

sion  claimed  the  interest  of  the  residuary  trust-fund 
from  the  time  of  the  death  of  his  predecessor.  The 
trustees  defended,  on  the  ground  that  nothing  accrued 
to  Lord  Stair  until  the  money  should  be  laid  out  in 
land.  In  discussing  this  question,  which  came  before 
the  House  when  Lord  Gifford  was  Speaker,  his  Lord- 
ship thought  that  Lord  Stair  was  not  entitled  to  inte- 
rest from  the  residuary  fund  from  the  time  of  the  death 
of  the  late  Lord  Stair,  but  that  a  period  of  twelve 
months  from  that  time  should  be  allowed  to  the  trus- 
tees for  getting  in  the  assets  and  converting  them  into 
money.  Lord  Stair  then  instituted  a  second  suit,  by 
which  he  claimed  the  interest  of  the  residuary  fund 
from  and  after  the  expiration  of  twelve  months  from 
the  time  of  the  late  Lord  Stair's  death ;  and  the  ques- 
tion is  simply,  what  is  the  true  construction  of  this  trust 
disposition  ?  When  the  cause  came  before  this  House 
again,  your  Lordships,  with  the  advice  of  Lord  Gitford, 
remitted  it^  in  order  to  have  the  opinion  of  the  whole  of 
the  Judges  of  the  Court  of  Session,  and  they,  with  the 
exception  of  Lords  Eldin,  Alloway  and  Cringletie,  were 
of  opinion  that  the  intention  of  the  late  Lord  Stair  was, 
that  the  interest  and  proceeds  should  accumulate  till 
die  money  could  be  laid  out  in  land,  and  that  until  it 
was  invested  in  land  the  present  Lord  Stair  had  no 
right  to  the  interest  of  the  fund ;  so  that  the  question 
is,  what  is  the  true  construction  of  this  instrument  ? 
It  appears  to  me  that  the  Judges  below  have  errone- 
ously thought  that  Lord  Gifford  proceeded  on  the 
ibittlogy  of  English  law,  and  that  this  was  an  attempt 
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to  transfer  the  English  into  the  Scotch  law.     If  they       1 827. 
had  any  notion  of  this  kind  they  were  mistaken,  for      *    ^"^ 

STAIR    E*OF 

this  is  not  so  much  a  question  of  law  as  of  intent.  v. 

The  interest  and  proceeds  were  to  accumulate  during  and  oSwL 
the  period  allowed  to  executors  to  get  in  the  assets, 
which  is  twelve  months  here,  and  so  it  is  in  Scotland. 
No  one  has  a  claim  against  an  executor  till  the  end  of 
twelve  months  from  the  death  of  the  testator,  and  that 
time  is  acknowledged  by  the  law  of  Scotland. 

It  appears  to  me  that  the  true  construction  of  this 
instrument  is  this : — "  I  give  the  benefit  of  this  resi- 
duary fund  to  the  persons  who  shall  fiY>m  time  to  time 
become  entitled  to  my  entailed  estate  of  Culquhasen ;" 
and  it  would  be  almost  absurd  to  suppose  that  the  dis- 
poner  did  not  mean  that  it  should  go  to  them  equally ; 
and  yet  it  might  happen,  that  from  the  diflGiculty  of 
collecting  the  debts  and  mortgages,  and  from  other 
causes,  die  money  could  not  be  invested  in  land 
for  twenty  years,  or  even  a  much  longer  period ; 
so  that  under  the  construction  put  on  the  instrument 
by  the  Judges  below,  neither  the  present  Lord  Stair 
nor  his  successor  might  be  entitled  to  any  benefit 
whatever  from  the  trust-frmd,  although  it  was  the 
meaning  of  the  disponer  that  the  heirs  should  have  it 
equally  among  them.  If  it  had  been  said  that  none 
of  the  heirs  have  imy  benefit  from  the  trust-fund  until 
it  should  be  laid  out  in  land,  then  we  must  have  fol- 
lowed that  construction ;  and  the  Judges  below  seem 
to  have  regarded  the  instrument  as  if  it  had  included 
some  such  words,  and  to  ha.ve  decided  accordingly: 
but  here  there  are  no  such  words. 

Suppose  this  had  happened  in  the  Queensberry  CasCy 
and  that  the  executors  had  not  been  able  to  collect  the 
assets  for  a  period  of  twenty  years,  would  the  mterectts 
of  Lord  Stair,  or  afty  successor  or  successors,  under 
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such  a  disposition  as  this,  be  siispended  all  that  time  ? 
Suppose  that  the  disposition  and  will  had  been  the 
subject  of  a  long  litigation,  was  the  present  Lord  Stair 
to  be  precluded  by  that  circumstance  from  deriving 
any  benefit  from  the  trust-fund  ?  A  long  time  might 
elapse  before  the  assets  could  be  got  in,  converted  into 
money,  and  invested  in  land,  owing  to  circumstances 
neither  in  the  contemplation  nor  under  the  controul  of 
the  testator ;  and  he  cannot  be  supposed  to  have  meant 
that  persons  whom  he  favoured  should  be  deprived  of 
the  benefit  designed  for  them,  owing  to  such  acci- 
dental circumstances. 

Under  that  impression,  I  think  the  best  manner  of 
disposing  of  this  case  will  be  to  remit  it  to  the  Court 
of  Session,  with  a  declaration  of  your  Lordships  opi- 
nion. This  will  be  the  best  way ;  as  when  they  know 
your  opinion,  they  can  carry  the  trusts  into  effect  in 
conformity  to  that  opinion,  and  according  to  the  law  of 
Scotland. 


Eldon  (Earl  of)  : — I  agree  with  the  noble  Lord  in 
the  opinion  which  he  has  expressed  ;  and  I  agree  with 
him  also,  that  the  most  expedient  course  will  be  to 
remit  the  cause  to  the  Court  below,  with  a  delaration  of 
the  opinion  of  this  House,  and  an  instruction  to  carry 
the  trust  into  execution  accordingly. 

I  have  now  been  employed  as  counsel  and  as  judge 
in  these  Scotch  causes  for  forty  years,  and  I  say  that 
during  all  that  time  it  was  the  acknowledged  maxim 
in  this  house,  that  the  determination  of  these  causes 
was  to  be  governed  by  principles  of  Scottish  and  not 
of  English  law ;  and  that  any  attempt  to  assimilate 
the  Scottish  to  the  English  law  judicially  in  this 
House  was  to  be  scrupulously  avoided ;  and  that  the 
cases  were  to  be  decided  exactly  as  if  the  Judges  were 
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sitting  in  the  Courts  in  Scotland.  I  mention  this,  be- 
cause an  opinion  seems  to  have  prevailed  somewhere, 
that  we  were  acting  on  a  different  principle.  That  is 
certainly  a  mistake ;  although  at  the  same  time  it  must 
be  confessed  that  a  person  accustomed  to  decide  ac- 
cording to  English  law,  may  feel  more  influenced  by 
the  principles  of  English  law,  than  one  who  is  exclu- 
sively a  Scotch  lawyer.  But  with  respect  to  Lord 
Thurlow,  Lord  Roslyn,  and  myself,  the  rule  which  we 
professed  and  acted  upon,  as  far  as  human  infirmity 
would  allow,  was,  that  these  Scotch  causes  were  to  be 
decided  upon  principles  of  Scotch  law  exclusively. 
I  agree  with  Lords  Eld  in  and  Alio  way,  both  of  them 
very  learned  Judges,  that  although  the  English  cases 
referred  to  cannot  be  the  ground  of  decision  in  this 
case,  which  must  be  decided  on  the  principles  of  the  law 
of  Scotland ;  yet,  at  the  same  time,  when  we  have  no 
precedent  in  the  law  of  Scotland,  we  may  look  at  the 
principles  which  have  governed  the  English  decisions ; 
not  with  a  view  to  transfer  the  English  to  the  Scotch 
law,  but  for  the  purpose  of  enabling  us  to  decide  ac- 
cording to  those  principles  which  are  common  to  the 
laws  both  of  Scotland  and  of  England,  and  to  every 
other  law.  There  are  not  many  cases  decided  in 
England  on  the  principle  applicable  to  this  case.  The 
first  was  certainly  a  very  strong  one,  that  of  Hutcheon 
V.  Manmngton*j  in  which  Lord  Thurlow  was  of  opi- 
nion that  it  was  a  rule  of  law  that  you  are  not  to  look 
solely  at  the  particular  intention  of  a  testator,  if  you 
find  that  consistently  with  that,  the  main  or  primary 
intent  cannot  be  carried  into  effect.  He  considered 
that  as  a  rule  not  of  equity  generally,  but  as  ^  a  rule 
derived  from  the  intent  of  the  testator.  That  was  a 
strong  case  ;  but  Lord  Thurlow  thought  that  the  par- 

♦  4  Bro.  Ch.  Ca.  491  (w).     1  Ves.  jun.  366. 
VOL.  I. — New  S.  p 
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1827-       ticular  meaning  ought  to  be  sacrificed  to  the  primary 
STAIR  E.OF    iiitention.     As  to  the  case  of  Sitwell  v.  Bernard* ^  I 
^-  took  great  pains  on  that  case  ;  and  in  deciding  upon 

uod  others.  Angerstcin's  will,  I  said  that  this  was  a  rule,  not  an  ar- 
bitrary one,  but  a  rule  derived  from  looking  at  all  that 
wa6  contained,  as  Lord  Kenyon  expressed  it,  within 
the  four  comers  of  the  will,  and  collecting  from  thence 
what  was  the  primary  intent  of  the  testator. 
•  I  do  not  agree  with  those  Judges  below  who  thought 
that  the  intent  of  the  late  Lord  Stair  was  merely  to  an- 
nex property  to  the  Culquhasen  estate.  I  think  he  in- 
tended, besides,  that  each  and  every  of  the  heirs  of  entail 
should  have  his  share  and  proportion  of  the  fund,  and  you 
must  give  the  will  the  construction  that  will  carry  into 
effect  the  primary  intent  of  the  testator.  If  it  was,  then, 
the  intention  of  the  testator  that  each  should  have  his 
share,  the  words,  "  to  lay  out  the  residue  of  the  trust 
funds,  and  the  biterest  and  proceeds  thereof^  in  pur- 
chasing lands,  &c.*'  ought  not  to  prevent  that  intent 
from  being  carried  into  execution ;  otherwise  as  this  is 
a  title  which  may  last  for  ever,  it  might  turn  out  that 
not  one  should  enjoy  any  portion  of  the  interest  and 
proceeds  of  this  fund  but  the  ultimate  remainder-man. 
The  rule  is  not  a  general  rule  of  equity,  but  one 
founded  on  the  meaning  of  the  will,  and  adopted  for 
the  purpose  of  effectuating  the  main  or  primary  intent 
of  the  testator.  On  these  grounds  I  agree  in  the  pro- 
position of  the  noble  Lord ;  and  I  agree  with  him  that 
the  best  mode  of  proceeding  is  to  remit  the  cause  to 
the  Court  below,  with  a  declaration  of  your  Lordship's 
opinion,  that  the  Court  of  Session,  which  is  the  most 
proper  for  that  purpose,  may  carry  the  trusts  into  exe- 
cution, having  regard  to  that  opinion. 

*  6  Ves.  jun.  520  f . 

t  Stuart  V.  Bruere,  6  Ves.  jun.  529  (n). 
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Hemming Appellant.  Juneia, 

1627. 
GuRREY Respondent.         ' — s^ 

Will. 

Where  two  testamentary  papers  were  left  by  a  testator :  held  Construciion, 
by  the  Lords,  affirming  a  decision  of  the  Vice-Chancellor, 
that  from  a  similarity  of  form  and  expression  in  the  two 
instruments,  and  of  the  annuities,  legacies  and  gifts  con** 
tained  in  them,  the  latter  was  for  the  greater  part,  if  not 
wholly,  a  substitute  for  the  former. 

The  question  in  this  case,  as  fiour  as  the  judgment  of 
the  Lords  applied  to  it,  (there  'v^as  another  question 
below  which  it  is  unnecessary  here  to  state,)  arose 
upon  two  testamentary  papers  left  by  a  testator,  George 
Hemmings,  the  first  of  which  was  dated  28th  May 
I78O,  and  was  in  these  words : — 

"  In  the  name  of  God,  Amen.  I,  George  Hemming, 
of  Bond-street,  in  the  city  of  Westminster,  goldsmith, 
being  of  perfect  mind  and  memory,  make  this  last  will 
and  testament :  Imprimis^  I  bequeath  to  my  dear  and 
faithful  wife,  Ann  Hemming,  500/.  sterling  per  an- 
num, for  her  life,  to  be  placed  in  and  payable  out  of 
the  long  annuities,  and  to  stand  in  her  name,  and  in 
the  names  of  my  father  Thbmas  Hemming,  and  my 
friends  Thomas  Ludbey  and  James  Gurrey,  in  trust 
for  the  use  of  my  wife  for  her  life,  payable  half-yearly ; 
and  at  her  decease  to  my  father  Thomas  Hemming  for 
his  life,  remainder  to  my  cousin  Richard  Hemming, 
son  of  my  uncle  George  Hemming,  and  absolutely  for 
his  use,  upon  his  attaining  twenty-five  years  of  age,  if 
the  forenamed  parties  are  dead,  till  that  time  in  the 
same  trusts,  the  party  interested  to  choose  a  new  trus- 
tee upon  the  death  of  either  taking  place. 
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1827.  "  To  Eleanor  Gurrcy,  wife  of  the  aforesaid  James 

„^.^j^jj.^j     Gurrey,  I  bequeath  50/.  sterling  per  annum,  for  her 
v-  life,  out  of  the  long  annuities,  and  in  the  same  trusts 

as  above,  remainder  of  the  term  after  her  death  to  the 
children  of  Eleanor  Gurrey,  by  James  Gurrey,  share 
and  share  alike,  upon  their  becoming  of  age  each  child 
to  have  their  respective  share  transferred  to  them ;  but 
the  foregoing  devise  is  not  to  take  place  except  James 
and  Eleanor  Gurrey  do  assign  their  share  in  an  estate 
called  the  Barrow,  to  John  Weaver  and  his  wife,  as 
is  after  directed,  in  the  fullest  manner  in  their  power. 

"  To  Jane  Gilley  and  Benetta  Gilley  I  do  bequeath 
50/.  per  annum  to  each  of  them  for  life,  in  the  same 
trusts  as  aforesaid ;  but  in  both  instances  the  name  of 
the  parties  intended  to  be  benefited  to  stand  in  the 
bank  books  with  the  trustees;*  and,  in  case  of  the  death 
of  either  Jane  or  Benetta,  the  deceased's  interest  for 
tlie  remainder  of  the  term  to  go  to  my  wife  absolutely 
and  at  her  disposal ;  but  in  case  of  her  death  previous, 
then  to  Thomais  or  Richard  Hemming,  as  before. 

"To  Catherine  Gilley  250/.  sterling,  provided  she 
assigns  all  her  interest  in  the  Barrow  to  John  Weaver 
and  wife ;  and  I  recommend  her  to  place  it  in  the  long 
annuities  for  her  life,  and  convey  it  to  her  children,  if 
any,  as  she  may  be  married  for  aught  I  know ;  and  if 
so,  I  hope  happily,  believing  her  deserving :  To  John 
and  Mary  Weaver  I  bequeath  the  share  of  James  Gur- 
rey, and  wife  Catherine  Gilley,  and  the  two  shares 
I  bought  of  Jane  and  Benetta  Gilley :  and  I  request 
my  wife  will  assign  her  share  in  the  Barrow  estate 
absolutely  to  John  and  Mary  Weaver,  for  their  joint 
lives,  and,  at  their  decease,  to  their  children  equally ; 
but  I  recommend  them  to  sell  the  estate ;  but  if  so, 
they  must  place  the  money  in  the  trusts  aforesaid,  for 
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the  use  of  their  children  at  their  death,  and  when  of       1827. 
age,  or  forfeit  this  bequest. 


ic 


all  the  foregoing  bequests,  they  giving  up  all  papers 
they  may  hold  respecting  payment  of  money,  especially 
Jane  and  Benetta. 

"  To  my  dear  wife  my  estate  at  Edgware,  absolutely, 
as  she  seemed  fond  of  it ;  but  request  she  never  builds 
there  to  make  a  residence,  knowing,  although  she  likes 
it  now,  it  would  not  be  suitable  for  to  reside  at.  If 
she  does  not  part  with  it,  I  recommend  it  to  be  left  by 
her  to  Richard  Hemming. 

"  I  leave  to  Felix  Vaughan,  son  of  Samuel  Vaughan, 
500/.  in  the  same  trust  till  of  age,  then  absolutely; 
hoping  he  will  be  advised  by  my  trustees. 

"  I  leave  to  Thomas  Laver,  as  some  return  for  his 
fathers  faithful  services,  500/.  in  the  same  manner  as 
I  have  done  above  to  Felix  Vaughan. 

"  To  my  respected  friend,  Alexander  Baxter,  esquire, 
a  piece  of  plate  of  100  guineas  value,  if  he  be  alive  at 
my  decease. 

"To  Mary  Mapletoft,  and  Beatrix  Peirce,  each  100 
guineas  for  their  sole  use  and  benefit. 

"  To  my  dear  wife  3,000/.  absolutely  at  her  diposaly 
and  to  her  sole  use. 

"  To  my  dear  father,  my  share  of  Ingatestone  estate; 
and  to  him,  Thomas  Ludbey,  and  James  Gurrey,  my 
three  executors,  500  /.  each,  and  likewise  to  my  wife 
all  my  household  furniture,  pictures,  and  whatever 
1  may  die  possessed  of,  the  rest  and  residue  of  all  my 
effects,  appointing  her  to  act  as  trustee  in  conjunction 
with  the  above-named;  believing  firmly  she  will  benefit 
and  show  kindness  to  all  those  she  knew  I  esteemed,  or 
that  were  deserving.  I  likewise  bequeath  my  esteemed 
friend  John  Brewster,  esquire,  100  guineas.      If  his 
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To  my  wife's  five  sisters  50/.  each,  over  and  above  «• 
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1827.       death  takes  place  previous  to  mine,  then  equally  to  his 

^^o     children.  ...... 

V.  "  As  to  my  wife,  if  she  does  marry  again,  which  I  by 

no  means  disapprove  of  I  hope  she  will  gain  one  de- 
serving her,  and  that  will  esteem  her  as  she  deserves ; 
only  advising  her  to  have  her  fortune  settled  upon  her 
and  her  children  previous  to  marriage.    Witness  my 
hand  this  28th  of  May  I78O." 
The  other  paper  was  as  follows  ; 
"  August  26th  I78O. — I,  George  Hemming,  of  Bond- 
street,  goldsmith,  being  of  sound  mind  and  memory,  do 
make  and  ordain  this  to  be  my  last  will  and  testament. 
Imprimis,  I  bequeath  to  my  dear  wife  Ann  Hemming, 
formerly  Ann  Gilley,  so  much  money  as  will  purchase 
500/.  sterling,  per  annum,  in  the  long  annuities,  granted 
by  government,  and  the  income  thereof  to  be  received 
by  the  said  Ann  Hemming  during  her  life,  for  her  own 
use  and  benefit,  and,  at  her  death,  to  my  child  or 
children  for  their  own  use  and  benefit,  equally.     In 
default  of  issue,  then  to  my  father  Thomas  Hemming^ 
for  his  life,  and  at  his  death  to  go  to  my  nephew 
Richard  Hemming,  for  the  remainder  of  the  term,  or 
absolutely  at  his  disposal,  when  the  said  Ann  and 
Thomas  Hemming  are  both  dead ;  the  principal  at  my 
death  to  be  placed  in  the  names  of  Ann  Hemming, 
my  wife,  my  dear  father  Thomas  Hemming,  my  valued 
friend  Thomas   Ludbey,    and    my    worthy  kinsman 
James  Gurrey,  in  trust  for  the  said  Ann,  or  my 
children,  and  Thomas  Hemming,  during  their      £. 
lives  respectively ;  supposed  at  or  about          -   9,000 
"  I  bequeath  to  my  nephew  Richard  Hemming, 
after  the  four  following  shares  are  purchased 
and  a:^signed  over  to  my  executors,  all  the 
estate  called  the  Barrow,  in  the  county  of 
Hereford 1,000 
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"  I  bequeath  to  John  and  Mary  Weaver,  200/.        £.         1827. 
provided  they  assign  their  share  and  right  hemming 

in  the  Barrow  estate  to  my  executors  -       200  v. 

OURREY. 

"  I  likewise  bequeath  to  the  said  Mary  Weaver 
50/.  per  annum  in  the  long  annuities,  for 
her  life,  and,  at  her  death,  to  the  issue  of 
her  body  by  John  Weaver ;  in  default  of 
issue,  then  at  her  disposal         ...       900 

"  I  bequeath  to  James  and  Eleanor  Gurrey,  in 
like  manner,  200/.  for  their  share  in  the 
Barrow  estate  -        -        -        .        .      200 

"  I  bequeath  to  Eleanor  Gurrey,  wife  of  James 
Gurrey,  50/.  per  annum  in  the  long  annui- 
ties, for  her  life,  and,  at  her  death,  equally 
to  the  issue  she  may  have  by  James  Gurrey  ; 
in  default  of  such  issue  then  at  her  disposal       900 

"  To  Jane  Gilley  I  bequeath  50  /.  per  annum  in 
the  long  annuities,  absolutely  at  her  dis- 
posal, in  lieu  of  any  other  annuity  I  may 
have  granted  to  her  -        .         .         .       900 

"  To  Benetta  Gilley  I  bequeath  50/.  per  annum 
in  the  long  annuities,  at  her  disposal,  in 
lieu  of  any  other  annuity  I  may  have  granted 
to  her -       900 

"To  Catherine  Gilley,  sister  of  the  before- 
named,  I  bequeath  300/.  provided  she  do 
make  a  good  assignment  of  her  share  of  the 
Barrow 300 

**  To  my  dear  wife  200  /.  for  the  same  purpose        200 

"  To  my  dear  wife  Ann  Hemming  I  leave  my 
estate  of  meadow  land  at  Edgware  in  Mid- 
dlesex, for  her  sole  use  and  benefit,  but 
do  not  recommend  her  to  build  at  or  to  reside 
there ;  if  she  finds  that  my  nephew  Richard 
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1 827.  Hemming  is  deserving,  then  she  may  leave     £. 

HEMMING            ^^  *^  ^^^^  ^^  ^'^^  approves  :  but  if  I  should 
»•                leave  issue,  then,  after  my  wife's  decease, 
I  will  and  devise  this  estate  to  the  said  issue 
for  ever 1,500 

"  To  my  dear  wife,  Ann  Henmiing,  I  leave  my 

house  in  Tottenham  Court  Road        -         -     850 

"  I  leave  to  my  dear  wife,  to  be  paid  to  her 
within  one  month  from  my  decease,  200  /., 
and  desire  that  all  the  bequests  that  relate 
to  hqr  may  be  settled  as  soon  as  possible 
after  my  decease,  in  order  that  she  may  be 
in  the  receipt  of  her  income      -         -         .     200 

"  To  Felix  Vaughan,  my  nephew,  to  be  placed 

in  trust  till  of  age    -----     500 

"  To  Richard  Hemming,  my  nephew,  in  the 

same  manner  ------     500 

"  To  Thomas  Laver,  son  of  Benjamin  Laver,  as 
a  token  of  my  esteem,  in  trust  till  he  is  of 
age 500 

"  To  my  respected  friend  Alexander  Baxter, 
esq.  a  piece  of  plate,  if  he  is  alive,  value 
of  100  guineas 105 

"  To  Beatrix  Pierce  and  Mary  Mapletoft,  for 

their  sole  use,  100  guineas  to  each    -         -     210 


£.  18,865" 


It  will  be  observed  that  the  concluding  part  of  the 
first  will  was  wholly  omitted  in  the  second,  which 
contained  no  appoinment  of  executors,  nor  any  resi- 
duary bequest.  Both  these  papers  were  proved  in  the 
Ecclesiastical  Court  by  the  executors  named  in  the 
first  of  them. 


GUIIIIET. 
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The  suit  was  instituted  in  the  Court  below  by  the       1 827. 
appellant,  Richard  Hemming,  in  whose  behalf  it  was     „ jamming 
contended  that  the  annuity  of  500  /.  given  by  the  second      ^  j'^ 
instniment  was  an  addition  to,  and  not  a  substitute  for 
the  annuity,  to  the  same  amount,  given  by  the  first. 

The  Vice-Chancellor  was  of  opinion,  that  the  second 
instrument  was  made  not  as  an  addition  to,  but  as 
a  substitute  for  the  first ;  and  this  he  thought  evident 
from  comparing  the  form  and  expressions  of  the  two 
instruments,  and  from  the  similarity  of  the  annuities, 
legacies  and  gifts  contained  in  them.  From  this 
decision  Richard  Hemming  appealed  to  the  Lords. 

Eldofi  (Earl  of) :  — The  main  question  in  this  case  is  June  la 
whether  the  appellant,  Richard  Flemming,  is  entitled  Ju«^»"ent. 
to  two  annuities  of  500/.  each,  or  only  to  one  annuity 
of  500/.,  under  the  will  of  the  testator  George  Hem- 
ming, who  left  behind  him  two  testamentary  papers, 
in  each  of  which  an  annuity  of  500  /.  was  given  to  the 
appellant.  The  question  is  whether,  as  far  as  respects 
these  annuities,  the  latter  instrument  is  to  be  con- 
sidered as  an  addition  to,  or  a  substitute  for  the 
former. 

The  regular  rules  applicable  to  the  point  may  be 
found  in  Eden's  edition  of  Brown's  Chancery  Cases. 
I  notice  that  circumstance,  as  it  has  been  argued  that 
of  the  two  instruments  the  one  was  a  codicil  to  the 
other,  and  not  a  new  will.  Looking  at  all  the  circum- 
stances, I  do  not  agree  with  the  Judge  below  that  this 
is  a  clear  case,  although  on  the  whole  I  join  with  him 
in  the  conclusion  to  which  he  has  come.  In  all  the 
cases  of  this  description  it  is  a  clear  rule  that  the 
internal  evidence  of  the  testator's  intent,  which  may  be 
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1827.       collected   from  the  body  of  the  instrument  itself,  is 
entitled  to  great  weight.     Looking,  then,  at  these  two 
V.  instruments  with  a  view  to  the  whole  contents  of  each, 

and  taking  the  whole  together,  we  have  to  consider 
whether  the  case  is  not  such  that  it  may  be  inferred 
that  it  was  the  testator's  intent  that  the  annuities 
should  not  be  cumulative,  but  that  the  one  was  only 
a  substitute  for  the  other.  The  case  is  doubtful,  but 
on  the  whole,  I  think  the  Vice-Chancellor's  judgment 
ought  to  be  affirmed,  but  without  costs. 
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AuLD  (Clerk)         .        .        -      Appellant.  1827. 

Hamilton  and  others   -        -      Respondents.      Minister. 

Manse. 

Glebe 
Finally  decided  that  the  minister  of  a  parish  partly  burghal 

and  partly  landward,  is  de  jure  entitled  to  a  manse  under 

the  Act  1663.    (Note«  case  of  JIfotr  and  Belshes,  infra) 


The  appellant,  first  minister  of  the  united  parish  of  May  16,2s. 
Ayr  and  Alioway,  applied  to  the  presbytery  of  the 
district  in  1814,  to  have  a  manse  assigned  to  him  in 
terms  of  the  act  1663,  c.  21 ;  the  presbytery  de- 
creed accordingly,  and  the  minister  having  threatened 
the  heritors  with  a  charge  of  homing  upon  this 
decree,  they,  together  widi  the  magistrates  of  the 
burgh  of  Ayr,  brought  a  suspension  in  the  Court  of 
Session,  upon  the  ground,  **  that  the  ministers  of 
Ayr  being  ministers  of  a  royal  burgh,  although  with  a 
landward  district  annexed^  have  no  legal  claim  to  a 
inanse  and  office-houses/' 

Upon  report  of  Lord  Craigie,  Ordinary,  and  advising 

informations,  the  Second  Division  of  the  Court  held,  by 

interlocutor  of  May  IS,  I8I7  (three  against  two),  that 

the  minister  had  no  right  to  a  manse  under  the  act  of 

1663.   The  minister  reclaimed,  and  the  Judges  ordered 

the  papers  to  be  laid  before  the  Lords  of  the  First 

Division,  with  a  request  to  be  favoured  with  their 

opinions  in  writing  upon  the  question,    ^'  Whether 

the  minister,  independent  of  all  specialties,  is  by  law 

^titled  to  have  a  manse  designed  to  him,  as  minister 

of  the  united  parishes  of  Ayr  and  Alioway  ?" 

The  Lords  of  the  First  Division  gave  their  opinions 
(7  July,  1819)  in  the  following  terms ; 
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"  Present. — ^The  Lord  President,  Lords  Balmuto, 
^'  Hermand,  Balgray,  Succoth,  Pitmilly,  Gillies,  Crin- 
"  gletie. 

"  The  above  Judges  are  unanimously  of  opinion, 

that,  independent  of  all  specialties,  the  charger  is 

by  law  entitled  to  have  a  manse  designed  to  him,  as 
"  minister  of  the  united  parishes  of  Ayr  and  Alloway. 

"  In  point  of  principle,  the  Judges  cannot  see  any 
*'  distinction  between  a  royal  burgh  having  a  landward 
"  parish,  and  burghs  of  barony  and  regality  having 
"  the  same.  2d.  They  consider  the  point  to  have  been 
^*  fixed  by  the  judgment  of  the  House  of  Lords  in  the 
"  case  of  Dunfermliney  which  they  have  always  under- 
"  stood  proceeded  on  the  general  principle." 

The  Judges  of  the  Second  Division,  however,  by  in- 
terlocutor of  the  12th  November  1819,  adhered  (three 
against  two)  to  their  previous  judgment. 

The  minister,  besides  his  claim  under  the  act  1668, 
had  alleged  certain  specialties  in  his  favour,  and  upon 
these  a  litigation  of  five  years  duration  ensued.  It  is 
unnecessary  here  to  go  into  any  details  respecting  these 
special  circumstances,  as,  in  the  judgment  above,  no- 
thing turns  upon  them ;  but  it  may  not  be  improper 
barely  to  state  them,  since,  upon  them,  a  judgment 
below  was  given  for  the  minister.  The  specialties 
1st.  That  the  parish  was   composed   of  the 


were 


united  parishes  of  Ayr  and  Alloway ;  that  whatever 
might  be  said  of  Ayr,  Alloway  was  confessedly  a 
country  parish ;  that  the  minister  of  every  country 
parish  in  Scotland  was  de  jure  entitled  both  to  a 
manse  and  a  glebe ;  and  that  these  rights  could  never 
be  lost  to  the  minister  by  that  parish  being  united  to 
another  parish.  2d.  That  the  parish  of  Ayr  was  at 
one  time  a  parsonage ;  and  it  was  an  undoubted  fact, 
that  to  every  parsonage  there  was  once  attached  both  a 
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manse  and  a  glebe.     3d.  That  the  parish  of  Ayr  had        1827. 
a  large  landward  district  attached  to  it.     4th.  That     ^^^^^  ^^^^ 
there  had  been,  from  time  immemorial,  a  fflebe  an^  '^' 

H  A  M I LTO  a 

nexed  to  the  benefice  of  Ayr,  and  that  that  glebe  was     and  others. 

still  in  possession  of  the  minister.     5th.  That  when 

Alloway  was  a  separate  parish,  there  was  also  a  glebe 

attached  to  the  benefice ;  and  though,  after  the  union 

of  the  parishes,  the  glebe  was  feued  out  by  the  town 

of  Ayr,  the  feu-duty  still   belongs   to   the   benefice. 

6th.  That,  at  an  ancient  period,  there  was  a  manse 

attached  to  the  parish  of  Ayr;    and  that  for  a  long 

course  of  years  the  town  of  Ayr  had  paid  manse-rent 

to  the  ministers  of  that  parish.     Lastly,  That  there 

was  at  one  time  a  manse  at  Alloway. 

When  judgment  was  given  below  in  favour  of  the 
minister  upon  these  specialties,  an  objection,  first  sug- 
gested from  the  Bench,  was  relied  upon  by  the  magis- 
trates and  heritors ;  viz.  that  though  the  Court  might 
entertain   the  discussion  of  specialties   in  a   process 
originating  with  themselves,  yet  they  had  no  power  to 
do  so  in   reviewing  a  judgment  of  the  presbytery, 
which  had  no  jurisdiction  in  the  matter,  except  under 
the  act  of  1663.     The  Court,   on  that  ground,   by 
interlocutor  of  l6th  June  1825,  suspended  the  letters 
simpliciterj  or  in  other  words,  gave  judgment  against 
the  minister.     From  these  interlocutors  of  13th  May 
1817,  12th  November  1819,  and  l6th  June  1825,  the 
minister  appealed  to  the  House  of  Lords. 

Argued  for  the  appellant,  that  the  minister  is  clearly 
entitled  to  a  manse  under  the  act  of  1663,  c.  21 ;  his 
parish  being  not  exclusively  a  burgh,  but  partly  burghal 
and  partly  landward. 

The  appellant's  argument  is  strongly  supported  by 
the  other  provisions  of  the  statute  regarding  glebes. 
The  statute  in  question,  like  all  other  legislative  enact- 
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ments  with  regard  to  manses  and  glebes,  combines  and 
blends  these  two  rights  together,  and  evidently  means 
that  the  one  should  be  an  appendage  to  the  other,  and 
that  where  there  is  a  right  to  the  one  there  shall  also 
be  a  right  to  the  other.  The  express  provision  with 
regard  to  glebes  commences  in  these  terms :  "As  also, 
"  that  every  minister  (except  such  ministers  of  royal 
*^  burroughs  who  have  no  right  to  glebes)  have  grass 
"  for  one  horse  and  two  kine,  over  and  above  their 
"  gleib,  to  be  designed  out  of  kirk-lands,  and  with 
"  relief  according  to  the  former  acts  of  parliament 
^*  standing  in  force.**  And  it  is  farther  declared,  "  be- 
"  cause  several  kirks  have  no  gleibs  as  yet  designed  to 
"  them,  it  is  hereby  specially  provided,  that  in  all 
^'  designations  of  gleibs,  in  corporate  acres  in  villages 
^^  or  towns  where  the  heritor  hath  houses  and  gardens, 
"  the  same  shall  not  be  designed,  he  always  giving 
**  other  lands  nearest  to  the  kirk.** 

In  these  provisions  a  distinction  is  expressly  recog- 
nized between  ministers  of  royal  burghs  who  have 
right  to  a  glebe,  and  ministers  who  have  no  such  claim. 
It  has  been  observed  that  the  clause  might  bear  another 
construction,  and  mean  that  ministers  of  rojral  burghs 
have  not,  in  any  situation^  a  right  to  claim  glebes ;  and 
that  the  words  "  who  have  no  right  to  glebes,'*  are  merely 
used  exegetically.  But  this  construction  is  distinctly 
excluded  by  the  preceding  expressions,  "except  such 
ministers  of  royal  burroughs  who,"  &c.  The  exception 
is  thus  not  general,  but  limited ;  and  the  expressions 
^^such  whOj'  are  plainly  Scotticisms  for  '^such  as  ;"  and 
the  whole  clause,  therefore,  taken  together,  evidently 
implies  a  distinction  between  one  class  of  ministers  of 
royal  burghs  and  another. 

Accordingly  Mr.  Erskine  observes,  that  it  is  therein 
"  plainly  taken  for  granted,  that  every  minister  hath 
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right  to  a  glebe,  except  those  in  some  royal  boroughs."       I827. 
And  if  any  doubt  could  remain  upon  this  point,  it  would    ^^J^^^^ 
be  completely  removed  by  the  construction  put  upon  ». 

the  act  by  the  express  decisions  of  the  Court  of  Session,     and  othcre. 
by  which  it  has  been  found,  as  Mr.  Erskine  adds,  that 
"  the  ministers  even  of  royal  burghs,  where  any  part  of 
"  the  parish  lies  in  the  country ^  have  right  to  a  glebe." 

This  was  first  decided  in  the  case  of  Anderson  against  Newbyth  MS. 
his  pariskionerSy  17th  December  1664,  just  the  year 
after  the  act  was  passed,  when  its  meaning  must  have 
been  well  understood.  The  case  is  thus  reported : 
"Notwithstanding  the  ministers  of  country  parishes, 
"and  not  those  of  royal  burghs,  are,  by  the  act  of 
"  parliament,  to  have  glebes ;  yet  the  Lords  found  a 
"  glebe  due  to  the  ministers  of  a  royal  burgh,  in  respect 
"  the  act  ^1,  parliament  1663,  only  means  such  burghs 
"  as  have  no  landward  at  all  in  the  parish."* 

The  next  case  in  which  the  right  of  a  minister  of  a 

myal  burgh  having  a  landward  parish,  to  designation 

of  a  glebe,  came  under  discussion,  is  the  unreported 

decision  of  the  Heritors  of  Elgin^  28th  February  I769, 

where  it  is  said  the  Court  pronounced  an  opposite 

judgment  to  that  in  the  case  of  Anderson.     But  in  the 

subsequent  case  of  Fuller  ton  against  Richmond^  17th  Fac.  CoU. 

December  1779,   it   was   expressly  observed   on  the 

Bench,  that  the  decision  in  the  case  of  Elgin  proceeded 

altogether  on  specialties ;  and,  accordingly,  it  was  finally 

determined  in  the  case  of  FuUertonj  and  has  never  since 

been  questioned,  that  the  minister  of  a  royal  burgh, 

having  a  landward  parish,  is  entitled  to  a  glebe. 

But  if  the  minister,  in  such  a  situation,  is  entitled 
to  a  glebe,  he  can  only  be  so  in  virtue  of  the  act  1663 ; 
and  it  is  impossible,  under  the  terms  of  that  act,  to 
draw  any  distinction  between  the  right  to  a  glebe 
and  the  right  to  a  manse,  since  it  has  already  been 
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1827.  sliown  that  in  this,  as  in  all  the  former  acts,  these 
rights  are  considered  by  the  legislature  as  co-extensive 
and  relative  to  each  other. 

The  case  of  IVillimnmn  and  Ram^ay^  26  March 
1685,  is  in  favour  of  the  minister,  (reported  by  Har- 
carse  and  Fountainhall).  The  case  of  Thomson  and 
the  Heritors  of  Dunfennlbie^  SO  June  1 750,  reported 
by  Kilkerran  and  Falconer,  is  stated  by  the  latter  to 
have  turned  on  a  specialty.  The  cases  of  the  Heritors 
of  Elgin  V.  Troup,  28  February  I769,  of  Mutter  v. 
Earl  of  Selkirk,  16  June  1784,  (Fac.  Coll.)  wiUi 
several  unreported  cases  to  which  the  respondents 
referred,  were  all  cases  of  specialties ;  and  even  if  it 
were  conceded  that  they  meant  to  settle  the  general 
point,  they  could  not  be  argued  upon  as  having  done 
so,  in  the  face  of  more  recent  judgments.  In  the 
case  of  Dobie  v.  Heritors  of  Linlithgow,  reported  in  a 
note  to  the  report  of  the  Dunfermline  case  {vid.  post,) 
it  appeared  that  the  parish  of  Linlithgow,  like  that  of 
Ayr,  consisted  partly  of  a  royal  burgh,  and  partly  of 
a  landward  parish.  The  minister  obtained  an  order 
of  presbytery  for  a  manse ;  the  heritors  suspended, 
and  the  Court  at  first  found  the  letters  orderly,  pro- 
ceeded, reserving  to  the  heritors  their  relief  against  the 
magistrates  of  the  burgh.  The  magistrates  having 
been  subsequently  made  parties,  it  appeared  that  1 00 
marks  yearly  had  been  paid  by  them  to  the  minister 
for  house-mail ;  and  the  Court  then  found  that  the 
minister  was  entitled  to  no  more  than  100  marks  yearly 
fVom  the  magistrates  in  lieu  of  manse  or  house,  and 
therefore  suspended  the  \ettersimpliciler  as  to  the  ma- 
gistrates, and  assoilzied  the  magistrates  from  the  action 
of  relief :  but  on  review  the  Court  altered  that  judgment, 
and  decided  in  favour  of  the  minister  (5th  March  1802). 

Fac.  Coll.     Then  came  the  case  o(  Dunfermline  (19th  Nov.  1805)  in 
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'which  the  minister  was  held  entitled  to  a  manse,  not- 
withstanding a  judgment  against  his  predecessor  in 
1750,  which  could  not,  however,  prejudice  the  right 
of  the  successor,  who  did  not  represent  the  previous 
incumbent,  and  nullum  tempus  vccurrit  eccksia.  Al- 
though it  is  stated  in  the  report  in  Fac.  Coll.  that  the 
judgment  could  not  be  held  to  have  settled  the  general 
question,  a  reference  to  the  notes  *-of  the  opinions  of 

*  Lord  Hermand :  A  minister  of  a  royal  burgh  having  a  land- 
ward parish,  is  de  jure  entitled  to  a  manse.     The  plea  of  res  judi' 
aOa  is  inapplicable  to  this  case.     The  benefice  is  not  to  be  injured 
by  what  was  done  by  a  former  minister.    The  present  charger  does 
not  represent  him. — Lord  Craig:   The  only  difficulty  is  the  res 
judicaia ;  and  it  ought  to  be  got  over,  for  the  reason  mentioned  by 
L»rd  Hermand.     The  act  1663  restored  the  act  1649.    A  minister 
of  a  royal  burgh  having  a  landward  parish,  is  entitled  to  a  manse« 
Bendes,  there  is  in  this  case  clear  evidence  that  the  minister  had 
once  a  manse* — Lord  Justice  Cterk :   Of  the  same  opinion««^Z«on/ 
Meadowbank :    Cannot  get  over  the  res  judicata.     If  it  were  not 
&  that,  I  could  have  no  doubt  of  the  minister's  right  to  a  manse, 
both  upon   the  general    point  and  specialties.  —  Lord  President 
Canpbdl:  The  act  1663  comprehends  all  prior  enactments,  1592 
toong  the  rest.    The  judgment  of  our  predecessors,  with  respect 
to  manses  in  Borrowstoun  Kirks,  proceeded  on  a  great  mistake. 
Every  parochial  minister  is  entitled  to  his. stipend  out  of  the  teinds; 
be  is  entitled  to  a  glebe ;  and  he  is  entitled  to  a  manse.     The  act 
^ut  Borrowstoun  Kirks  hajs  nothing  to  do  with  parochial  ministers. 
It  appears  to  be  Mr.  Falconer's  opinion,  that  the  act  1663  did  not 
injure  the  right  of  the  minister  of  a  royal  burgh  and  landward 
parish  to  a  manse.     As  to  the  res  judicata :  Owing  to  the  reserva- 
tioo,  the  question  is  still  open  on  some  ground  or  another ;  and  it 
win  be  attended  to,  that  **  several  (several  only)  of  the  Lords  were 
<*  of  opinion,  that  the  act  1 649  was  left  out  of  the  act  1 663  of  pur- 
•  pose.**  The  majority  was  of  a  different  opinion;  but  "  they  agreed 
"  that  the  modification  of  40/.  Scots,  and  the  minister's  accepting 
^  of  the  same,  made  it  no  question.*'     It  is  clear,  however,  that  the 
40/.  Scots  was  only  a  temporary  arrangement  wfth  the  then  incum- 
bent ;  and  at  the  time  it  was  agreed  to^  that  sum  might  be  sufii- 
cfant.    Then,  after  some  further  remarks  upon  this  point,  he  adds, 
If  your  Lordships  cannot  get  over  the  res  judicata^  raise  the  house* 
VOL.   L — NewS,  E 
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the  Judges,  taken  by  one  of  the  counsel  in  the  cause, 
would  show  that  the  great  majority  of  the  Judges  de- 
cided in  favour  of  the  minister  on  the  general  prin- 
ciple, and  that  the  only  difficulty  with  some  of  them 
was  the  res  Judicata.  The  case  was  appealed ;  and 
the  House  of  Lords  (9th  of  March  1812)  affirmed  the 
judgment  below  in  favour  of  the  minister.  The  late 
Mr.  Homer  had  .stated,  that  the  argument  at  the  bar 
in  Dom.  Proc.  had  turned  wholly  on  the  general  ques- 
tion, and  the  solicitors,  Messrs.  Mundell  and  Chatmer, 
had  represented  the  decision  as  resting  on  the  general 
principle. 

The  appeal  came  before  the  House  under  very  &- 
vourable  circumstances ;  since,  if  the  constitution  of 
the  court  below  had  then  been  what  it  is  now,  under 
the  act  6  Geo.  4,  the  judgment  would  have  been  for 
the  appellant,  by  a  majority  of  10  against  3. 


Argued  for  the  Heritors : — The  appellant  being 
minister  of  a  parish  partly  burghal  has  no  right  to  a 
manse  under  the  act  1663,  cap.  21.  The  act  of  1649, 
cap.  45,  ordained  that  the  heritors  should  build  com^ 
petent  manses  for  their  ministers ;  and  then  added  that 
burghs,  and  the  heritors  of  the  landward  part  of  the 
parish,  should  provide  competant  manses  for  their 
minister^^     This  act  was  rescinded  by  the  act  1663, 

mafl  to  ^hat  is  an  adequate  rent ;  make  it  40/.  sterling,  instead  of 
40/.  Scots;  but  I  think  it  would  be  much  better  to  give  him  a 
manse  in  the  ordinary  way.  In  the  case  of  LinlithgffWy  the  ministw 
bad  also  accepted  of  a  manse-mail,  and  found  entitled  to  a  man^e. 
The  c^se  there  stronger  against  the  minister. — Lord  Bannatynet 
Clear  for  the  minister  on  the  general  grounds,  but  cannot  get  over 
the  res  judicata, — Lord  Meihven :  Of  the  same  opinion. — Lord 
Cullen  :  Did  not  hear  his  reason,  but  of  opinion  that  the  res  judi* 
ada  should  be  got  over. — Lord  fVoodhousdee :  Held  the  claim  no( 
banred  by  res  Judicata, 
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but  was  again  re-enacted  by  that  statute,  with  the       1627. 
opceptium  of  the  clause  relating  to  burghs  with  land-    ^^^^^  ^ls. 
ward  parishes,  and  the  omission  must  have  be«i  es       J',^^„ 
€imsuUo.    This  view  of  the  statute  1663,  is  supported    and  oihoif. 
by  the  decided  cases.    In  the  Dumfermlim  Case  of 
174nO,  rc^ported  by  Lord  Elchies,  it  was  found  that 
ministers  of  royal  burghs  had  no  claim  to  have  manses 
assigned  to  them  under  the  act  1663,  even  though 
part  of  the  parish  should  be  landward.     So  held  also 
m  the  cases  of  the  heritors  of  Elgin  v.  Troupy  (28 
February,  1769— Fac,  Coll.  N*  90,  p,  163,)  and  in  the 
case  of  MtmtrosCy  ^  January,  1779i  and  the  case  of 
S(nfth  Leith.    The  authority  of  these  cases  confiimed 
^y  the  case  of  Muttar  v.  Earl  of  Selkirkj  I6  June, 
1784.    The  Linlithgow  Case,  19  November,  1805,  Fac. 
CSolL>  was  decided  in  favour  of  the  minister  only  on  a 
^>ecialty,   as  was  the  case  .of  Dumfermlinej   1805, 
leveral  of  the  Judges  having  rested  on  the  specialty, 
4uat  the  minister  had  previously  possessed  a  manse. 
ThM  case  affirmed  in  Dam.  Proc.  in  1812,  but  n6 
iMi^tent  authority  to  show  that  the  judgment  rested 
on  the  general  principle.    If  the  minister  then  has  no 
dbJA  «nder  the  act  1663,  he  caiuiot,  in  this  process, 
SQcoeed  upon  specialties. 

Argued^  the  MagistraUs: — ^It  is  admitted  tkskt  in 
parishes  entir^y  burghal  the  minister  has  no  claim  to 
a  SQoaise ;  and  the  parishes  of  Ayr  and  Alloway  are 
entirely  burghaU  the  whole  being  held  in  burgage 
tenure,  or  at  least  having  been  so  before  tiie  act  of 
lGi&9  which  it  was  the  purpose  of  the  act  1663  to 
renew ;  and  proof  of  this  charter  of  William  the  Lion, 
and  aeveral  other  documents  were  referred  to :  (as  the 
queatioQ  on  this  point  has  been  reserved,  it  is  not 
jccesaniy  to  dwell  on  the  particulars  h^re.)    But  even 
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10^.       if  it  should  be  held  that  the  parish  is  partly  burghal 

Mvtv  CLE.    ^^  partly  landward,  and  that  in  such  a  parish  the 

^'         minister  is  entitled  to  a  manse,  the  burden  is  thrown 

ihmI  oclMff .    on  the  landward  heritors,  and  there  is  no  authority  in 

law,  either  by  statute  or  otherwise,  for  throwing  any 

part  of  that  burden  on  the  ms^pistrates  as  such,  or  as 

representing  the  community  of  the  burgh. 

Sir  /.  Leach,  m.  r.  :— I  have  attentively  read  the 
papers  in  the  Dumfemdine  Case,  and  it  seems  to  me.to 
be  a  decision,  that  where  there  is  a  minister  of  a  royal 
burgh  and  a  landward  parish,  the  minister  is  entitled, 
as  of  course,  to  a  manse  under  the  act  1663,  cap.  21. 

Sir  C.  JVetherel :— It  is  doubtful  whether  it  was 
a  decision  on  the  general  principle,  or  one  resting  on 
a  specialty.  The  opinion  of  Mr.  Horner^  who  had 
not  heard  the  judgment,  and  those  of  Messrs.  Munddl 
and  Chalmer^  are  very  loose  evidence  on  that  head. 
There  is  a  course  of  decisions  showing  that  the  minis- 
ter of  a  parish  partly  burghal  and  partly  landward, 
is  not  entitled,  as  of  course,  to  a  manse ;  and  when 
the  minister  succeeded  it  was  on  specialty. 

Sir  J.  Leach,  u.  r.  : — I  did  not  form  my  opinion 
upon  any  of  the  loose  statements  to  which  you  refer, 
but  on  a  careful  perusal  of  the  papers  in  the  Dumferm-^ 
line  CasCy  and  on  that  ground  I  think  that  the  ques- 
tion must  have  been  decided  on  the  general  principle 
that  a  minister  of  a  burghal  and  landward  parish  is 
entitled,  as  of  course,  to  a  manse  under  the  statute. 
It  appears  to  me  impossible  that  the  general  principle 
diould  not  have  been  there  decided.  These  loose 
statements  which  you  have  mentioned  go,  as  far  they 
are  worth,  to  confirm  the  opini<m  which  I  have  formed 
<MI  another  ground,  although  they  are  of  no  authority 
wlilitever*    Attend  therdbre  to  the  Da^ifermUiK  Cam^ 
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Idid  stow,   if  you    can,   that  the  judgment  of  the . 
House  of  Lords  there  did  not  depend  on  the  general 
principle. 

Sir  C  Wetherel: — ^The  minister  of  Dumfermline 
had  a  manse  before,  and  a  sum  of  money  had  been 
paid  instead,  but  as  time  does  not  run  against  the 
church,  a  subsequent  incumbent  was .  found  to  be  still 
entitled  to  his  manse. 

Sir  J.  Leachy  m.  b.  : — ^You  argue  that  the  decision' 
ml^e  Dumfermline  Case  turned  on  a  specialty.  By 
what  law  then  is  the  Presbytery  empowered  to  order 
a  manse,  except  under  the  statute  1663?  Supposed 
there  was  an  ancient  manse,  had  the  Presbytery  any  - 
jurisdiction  to  make  a  decree  on  that  ground  ? 

Sir  C  fVetherel: — ^The  point  of  want  of  jurisdic- 
tioii  in  the  Presbytery  was  not  raised  in  the  Dum- 
ftrmUne  Case^ 

Sir  J.  Leach,  m.  r.  : — ^Then  you  say  that,  as  there 
were  two  grounds,  on  either  of  which  the  decision  of 
the  House  of  Lords  might  have  proceeded^  the  one 
ia  perfect  conformity  to  the  law  of  Scotland^  and  the 
other  in  direct  contradiction  to  it,  it  is  to  be  presumed 
that  the  House  decided  on  the  wrong  ground.  Is  that 
a  presumption  to  be  formed  ?  The  Presbytery,  it  is 
admitted,  had  no  jurisdiction,  except  under  the  Act 
of  1663,  and  on  that  ground  the  House  of  Lords  de- 
cided. 

Sir  C.  Wetherel: — ^The  proceedings  in  the  courts 
below  show  that  specialties  were  taken  into  consi-<- 
deration  in  the  Dumfermline  Case^  and  it  is -to  be  pre-^ 
somed  that  thisr  House  decided  only  on  the  grounds^ 
taken  below. 

Sir  J.  Leachj  m.  r.  : — ^This  House  has  decided,  ini 
aome  cases  (in  the  Roxburgh  Case,  for  instance,  in- 
iroWing  property  of  immmense  value),  upon  grounds 
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never  suggested  nor  hinted  at  in  the  court  below.  But 
to  the  point  here :  the  Presbytery  has  no  jurisdictton 
except  under  the  act  1663 ;  under  the  authority  of  that 
act,  and  of  that  act  only,  the  Presbytery  gives  a  manse 
to  the  minister,  and  the  House  of  Lords  affirms  that 
judgment.  Is  not  that  a  decision  of  this  House  on  the 
general  principle  ?  In  short,  the  point  is  too  clear  for 
argument.  The  House  will  not  suffer  its  decisions  to 
be  impeached  at  its  own  bar. 


Reply  : — ^The  respondents  themselves  contend  here, 
that  in  reviewing  the  judgment  of  the  Presbjrtery,  tie 
Court  of  Review  cannot  take  specialties  into  account, 
and  yet  they  say  that  the  Dumfermline  Case  was  de^ 
cided  on  a  specialty !  As  to  the  argument,  that  all  the 
lands  of  the  parishes  of  Air  and  AUoway  were  held  by 
burgage  tenure,  the  evidence  on  which  the  ms^istrates 
rely  does  not  show  that  the  whole  had  at  any  time  been 
held  burgage,  and  even  if  it  had,  a  great  pait  of  the 
lands  have  been  since  granted  in  fen.  The  magistrates 
then  argue  that,  although  they  should  fail  in  this,  no 
part  of  the  burden  of  providing  the  manse  ought  to  fall 
on  them,  but  that  the  whole  ought  to  be  borne  by  the 
landward  heritors*  That,  however^  is  a  question  between 
themselves  ;  the  appellant  has  nothing  to  do  with  it. 

Then  as  to  costs :  it  is  npt  certainly  usual  for  this 
House  to  give  costs  against  the  respondent  in  favour 
of  the  appellant  where  the  decision  of  the  court  below 
is  reversed ;  but  there  have  been  exceptions  to  that 
rule  under  special  circumstances,  and  as  the  opinions 
of  the  great  majority  of  the  whole  of  the  Judges  of  the 
Court  of  Session  were  in  favour  of  the  minister,  and  aS 
he  has  now  been  kept  out  of  his  manse  for  fourteen 
years,  this  seems  to  be  a  case  in  which  the  appellant 
should  have  Costs. 
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Sir  J.  Leach,  m.  b.  : — ^This  pointy  as  to  the  whole  of       1827. 
the  parish  being  burghal,  does  not  seem  to  have  been    ^^^^^  ^lk. 
raised  below,  or  at  least  was  very  little  considered.     It         ''• 
may  be  proper  therefore^  in  reversing  the  judgment  of    and  others, 
the  Court  of  Session  and  of  affirming  the  decree  of  the 
Presbjrtery,  to  make  some  little  alteration  in  the  Pres- 
bytery's judgment,  so  as  to  leave  it  open  to  the  magis- 
trates to  make  what  use  they  can  in  the  court  below  of 
their  defence. 

Ultimately  the  judgment  was  that  the  cause  be  re-  Jadgmenc^ 
mitted  to  the  court  below^  with  a  declaration  tlxat  it 
had  been  decided  by  the  House  of  Lords  in  the  Dum* 
Jtrmline  Case  that  the  minister  of  a  parish  partly 
burghal  and  partly  landward  m  entitled  de  Jure  to  a 
manse  under  the  act  1665,  thus  setting  at  rest  the 
general  question,  and  leaving  it  open  to  parties  to  pn>- 
ceed  upon  any  other  grounds  as  they  see  proper  *^ 


^  In  the  case  of  Mair  and  BdsheSf  the  minister  (M<nr)  applied  May  14. 
to  the  Preshytery  under  the  act  1 665f  to  have  a  grass  glebe  as- 
i^ned  to  him  out  of  old  church  lands  belonging  to  Belshes,  and  the 
IVesbytery  ordered  accordingly.     Betshes  brought  this  order  under 
the  teriew  of  the  Court  of  Seision,  and  offered  to  assign  a  grass 
glebe  to  ihe  minisler  in  another  quarter,  and  this  offer  was  sanc- 
tioned by  the  Court  of  Session.    The  minister  i^pealed,  and  the  . 
House  of  Lords  reversed  the  decision  of  the  Court  of  Session,  and 
aflirmed  the  judgment  of  the  Presbytery,  and  found  that  the  minister 
was  entitled  to  compensation  ibr  the  time  he  had  been  kept  out  of 
Us  glebe  subsequent  to  the  order  of  the  Presbytery,  and  remitted 
to  tlie  Court  bdow  to  calculate  the  same  as  should  be  just.    The 
grounds  of  this  judgment  were  not  openly  stated  by  die  Lord  Chief 
Baron  Alexander,  who  sat  in  the  House  when  this  case  was  before. 
it ;  but  probably  the  reason  may  be,  satisfactorily  enough,  inferred 
final  the  observations  of  Sir  J.  Leach,  m.  r.  in  the  above  case  of 
AmU  and  Hamiliotir  and  from  the  judgment  given  in  that  case. 
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IN    ERROR. 
^laiT^'  (from  the  ENGLISH  EXCHEQUER  CHAMBER.) 

j^^^  PowEL  AND  OTHERS    -         -     Plaintiffs  in  Error. 

SoNETT  AND  OTHERS  -        -     Defendants  In  ErToK 

Error  assigned — for  that  it  appeared  by  the  record  that,  on 
certain  issues,  the  jury,  when  discharged,  had  given  no 
verdict  at  all,  and  that  it  did  not  appear  upon  the  record  that 
both  parties  had  given  their  consent  to  such  discharge. — 
Held,  by  the  Lords  affirming  judgments  of  the  King's  Bencfar 
and  Exchequer  Chamber,  that  this  is  no  error,  as  the 
Judges  may,  of  their  own  authority,  discharge  the  jurors. 

Action  in  B.  R.  tned  in  Hilary  Tenn  1825.     The 
declaration  contained  a  variety  of  counts,  and  several 
pleas  were  pleaded,  and  issues  joined,  and  verdict  for 
the  plaintiffs  below  (defendants  in  error)  in  the  ma- 
terial issues,  for  the  defendants  on  some  of  the  issues, 
and  on  others  no  verdict    at  all  given.      Judgment 
in  Easter  Term   1825,  and  error  thereon  brought  in 
Exchequer  Chamber,  with   an  assignment  for  error, 
"  That  it    appeared  by  the  record  that  on  the   last 
^*  eight  counts  of  the  declaration,  and  the  issues  re- 
"  spectively  joined  thereon,  the  jury  were  discharged 
"  from  giving  their  verdict  thereon  :  nevertheless  it  did 
"  not  appear  in  and  by  the  record  that  the  plaintiffs  m 
"  error  consented  that  the  jury  should  be  so  discharged.'* 
Judgment  in  the  Exchequer  Chamber  in  Michaelmas' 
Term  1825,  affirming  that  of  the  King's  Bench,   and 
thereupon  error  in  Parliament,  with  a  similar  assigiv- 
ment,  and  the  following  reasons  stated  for  reversing 
the  judgment : — 
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ist.  Because  after  the  jurors  appointed  to  try  the' 
said  cause  below,  had  been  sworn  to  try  the  several ' 
issues  joined  between  the  parties  in  the  said .  causey 
and  a  true  verdict  give  according  to  the  evidence,  it 
was  not  competent  for  the  Court  below  to  dischai^ 
the  said  jurors  from  giving  any  verdict,  as  to  any  of 
the  said  issues,  without  the  consent  of  the  parties,  and 
it  does  not  appear  that  the  plaintiffs  in  error  consented 
to  their  being  so  discharged. 

2nd.  Because  by  such  discharging  the  jury  the  si- 
tuation of  the  plaintiffs  in  error,  as  to  their  claim  Smt 
costsy  has  been  altered!  For  by  the  said  jurors  havii^ 
returned  a  verdict  for  the  defendants  in  error,  on  all 
the  issues  joined  between  the  parties,  so  far  as  they 
relate  to  the  twelve  first  counts  of  the  declaration^ 
the  defendants  in  error  became  entitled  to  the  ge- 
neral costs  of  the  cause  deducting  the  costs  of  such 
issues  as  were  found  for  the  plaintiffs  in  error ;  but  in 
consequence  of  the  jurors  being  discharged  from  find- 
ing any  verdict  on  the  special  issues  joined  between 
the  parties,  as  to  the  eight  last  counts  of  the  declisura- 
tion,  the  plaintiffs  in  error  have  been  chargieable  with 
the  cost  of  such  special  issues,  instead  of  the  same 
being  deducted  as  they  would  have  been  had  the 
jurors  found  a  verdict  for  the  plaintiffs  in  error  thereon 
as  they  ought  to  have  done. 
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Lord  Lyndhurst  (Chancellor): — The  jury  found 
ibr  the  plaintiffs .  below  on  the  material  issues,  and 
where  would  have  been  the  use  of  going  on  when  the 
cause  was  ended  ? 


Tindal  (Sdicitor-General),  and  Mr.  Patteson : — It 
might  be  material  with  reference  to  the  costs;  and, 
at  all  events,  it  had  been  held  that  the  jury  was  bound 
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to  give  their  rerdi et  on  all  tke  issnei^,  unless  discharge 
by  consent,  even  ahbough  no  injury  accrued  from  their 
neglect 

Messrs*  Tt^and  Brodrickj  for  the  defendants  in 
error,  contended  that  the  judgment  ought  to  be  affirmed, 
for  the  ^Dllowing  reasons : — 

1st,  That  the  jury  having  found  a^erdict  for  the 
defendants  in  error,  on  the  issue  joined  on  the  first 
piea^  00  for  as  the  sam#  relates  to  the  promises  and 
undertakings  m  the  first  twelve  counts  of  the  dedarak 
tion  m^itioned^  with  S^yOOO  L  damages  and  costs  of 
suit,  and  for  the  plaintiffs  in  error,  on  the  same  issue, 
so  £ar  as  it  relates  to  the  promises  and  undertakings  in 
the  thirteenth,  fourteenth,  fifteenth  and  sixteenth  counts, 
and  also  on  the  issoe  joined  on  the  second  plea,  as  'to 
the  promises  said  undertakings  in  the  last  four  counts 
of  the  declaration ;  and  having  also  found  a  verdict 
for  the  defendants  in  error,  on  the  issue  joined  on  die 
rejoinder  to  the  replication  to  the  plea  of  the  Statute 
of  Limitations,  as  to  the  first  twdve  counts  of  the  de* 
clarationsy  it  became,  and  was  wholly  immaterial  and 
unnecessary  for  the  jury  to  find  any  verdict  on  the  said 
last-mentioned  issue,  as  to  the  thirteenth,  fourteenth, 
fifteenth  said  sixteenth  counts^  or  on  the  issue  joined 
on  the  rejoinder  to  the  replication  to  the  last-mentioned 
plea,  as  to  the  last  four  counts  of  the  declaration,  or 
on  the  issue  joined  on  the  replication  to  the  plea  of 
setoff,  as  to  the  several  promises  and  undertakings  ia 
the  last  eight  counts  of  the  said  declaration  mentioned ; 
and  the  jurors  were  therefore  properly  discharged  from 
giving  any  verdict  thereon. 

Sdly,  That  the  jury  having  so  found  a  verdict  for 
the  plaint^  in  error,  on  the  issue  joined  on  the  said 
fiifit  pk%  so  far  as  ^  same  rektes  to  the  promises 
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and  undertakings  in  the  said  thirteenth,  fourteenth, 
fifteenth,  and  sixteenth  counts ;  and  also  on  the  issue 
joined  on  the  second  plea,  as  to  the  promises  and  un- 
dertakings in  the  last  four  counts  of  the  said  declara* 
tion  mentioned,  and  thereby  negatived  the  supposed 
causes  of  action  in  the  said  thirteenth,  fourteenth,  fif^ 
teenth  and  sixteenth,  and  also  in  the  said  last  four 
counts  respectively  mentioned,  could  not  have  found 
that  the  defendants  in  error,  and  Francisco  Bemicr, 
were  or  were  not  at  the  respective  times,  when  those 
several  causes  of  action  did  respectively  accrue  to  diem, 
in  parts  beyond  the  seas ;  or  that  the  defendants  in 
error,  before  or  at  the  time  of  the  commencement  of 
of  the  action,  were  indebted  to  the  plaintiffs  in  error, 
m  any  sum  of  money  exceeding  the  damage  sustained 
by  the  defendants  in  error,  by  reason  of  the  not  per- 
forming of  the  several  supposed  promises  and  imder- 
takings  in  the  last  eight  counts  of  the  said  declaration 
mentioned. 

Sdly,  That  if  the  jury  had  foimd  a  verdict  for  th6f^ 
plaintiffs  in  error,  on  the  issue  joined  on  the  rejoinders 
td  the  replication  to  the  plea  of  the  Statute  of  Limita- 
tions, as  to  the  thirteenth,  fourteenth,  fifteenth,  and 
sixteenth,  and  last  four  counts  of  the  declaration,  or  on 
the  issue  joined  on  the  replication  to  the  plea  of  set- 
off, as  to  the  several  promises  and  undertakings  in  the 
last  eight  counts  of  the  said  declaration  mentioned,  the 
plaintiffs  in  error  would  not  have  been  entitled  to  any 
costs  thereon.  See  the  cases  of  Postan  v.  Stanwunfj 
Extrix.  5  East,  261,  and  House  v.  Thamts  ComtnU' 
sionerSj  3  Brod.  and  Bing.  1 1 7. 

4thly,  That  at  Common  Law^  (as  appears  by  the 
cases  referred  to  in  Com.  Dig.  Title,  Pleader  S.  27,) 
it  was  sufficient  if  the  substance  of  the  issue  were  found, 
or  so  much  of  it  as  would  have  maintained  the  action 
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or  defence.  And  since  the  statute,  4  Anne,  c.  iof 
sec.  4,  which  allows  the  defendant  to  plead  several 
matters^  if  any  one  or.  more  of  the  issues  joined  on 
several  pleas  be  found  for  the  plaintiff  or  defendant^ 
which  entitle  him  to  judgment  on  the  whole  record^ 
the  Court  will  give  judgment  thereon,  notwithstanding 
there  be  no  verdict,  or  a  bad  imperfect  verdict  on  other 
issues,  the  finding  upon  which  in  consequence  becomes 
immaterial  See  the  cases  of  Bartlett  v.  Spooner^ 
Barnes,  461 ;  Barber  v.  Dixon^  1  Wils.  44 ;  and  Cossejf 
V.  Diggons,  2  Bam.  and  Aid.  546. 

5thly,  As  it  appears  by  the  postea,  returned  by 
the  Chief  Justice,  before  whom  the  cause  was  tried, 
and  is  certified  by  him,  as  part  of  the  proceedings  at 
the  trial,  that  the  jurors  were  discharged  from  giving  any 
verdict  as  to  the  issues  joined  on  the  rejoinder  to  the  re- 
plication to  the  third  plea  of  the  Statute  of  Limitations, 
so  far  as  the  same  relates  to  the  thirteenth,  fourteenth, 
fifteenth,  and  sixteenth,  and  last  four  counts  of  the  de- 
claration, and  also  on  the  issue  joined  on  the  replication 
to  the  last  plea  of  set-off,  as  to  the  several  supposed  pro-^ 
mises  and  undertakmgs  in  the  last  eight  counts  of  the 
said  declaration,  it  must  be  presumed  that  the  jurors 
were  duly  and  rightly  discharged  from  giving  any 
verdict  thereon. 

6thly,  That  the  plaintiffs  in  error  could  not  have- 
sustained  any  damage  by  the  jurors  having  been  so 
discharged  from  giving  any  verdict  in  the  last  men-^ 
tioned  issues. 

7thly,  That  it  was  not  the  business  of  the  de^ 
fendants  in  error,  but  of  the  plaintiffs  in  error,  to 
have  the  last  mentioned  issues  determined,  if  they  had 
been  so  disposed,  or  imagined  that  thereby  they  might, 
be  entitled  to  costs  or  any  other  advantage.  See  Barnes, 
462. 
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I/yrd  Lyndhurst  {Chancellor) :  The  principle  now  is,  j"^^"'' 
that  the  consent  is  unnecessary.  There  are  several  i8$r. 
modern  cases  in  which  the  Judges,  of  their  own  autho* 
thoritjr,  took  upon  them  to  discharge  the  jurors,  A 
venire  facias  de  novo  has  often  been  applied  for  on  the 
same  ground,  which  is  substantially  the  same  thing, 
end  has  been  refused* 

Judgment  affirmed. 


03  CASES  IN  TH&  HOUSB  OF  WBDS 


Mij95,  IV    APPEAL    FROM   THK   IRISH    CHAXCERT. 

I8«r. 

^-^/ — '         Montgomery  ...      Appellant. 

mtaJ  Reilly  AND  OTHERS        -        -      Respondents. 

A  father,  after  havine  expressed  an  iutention  of  making  n 
larger  provision  for  his  younger  children  than  he  had  before 
done,  dies  without  having  executed  the  intention.  The 
sonaoid  beir-at4aw«  appnzed  of  his  father's  intentions, 
enters  into  a  correspondence,  in  which  he  states  a  resolu- 
tion on  his  part  to  make  a  further  provision  for  the  younger 
members  of  the  family.  His  sister's  allowance  bemg 
4,000  /.,  she  marries  on  the  faith  of  this  correspondence. 
Held,  a  good  marriage  settlement,  and  that  the  son  was 
bound  to  pay  the  4,000  /. 

In  1801,  the  Reverend  Hugh  Montgomery  made 
his  will,  which  was  executed  only  by  two  witnesses. 
In  1807,  his  circumstances  being  considerably  altered, 
he  expressed  his  intention  of  making  another  will  and 
charging  his  estate  with  a  larger  sum  for  younger 
children ;  but  died  soon  after,  without  having  executed 
his  intentions.  The  Rev.  William  George  Wakely,  a 
confidential  and  intimate  friend  of  the  deceased,  commu- 
nicated his  intention  to  the  appellant  his  eldest  son  and 
heir  at  law,  and  the  appellant  wrote  in  answer,  that  he 
would  carry  his  father  s  intention  into  effect,  and  charge 
his  real  estate  with  that  view.  By  this  arrangement 
the  appellant's  sister  Emily,  one  of  the  respondents, 
was  to  have  a  sum  of  4000  /.  secured  to  her  on  the 
estates,  with  interest  until  it  should  be  paid.  On  the 
faith  of  this  promise  a  marriage  took  place  between 
Emily  and  the  respondent  Reilly,  and  they,  as  the 
appellant  afterwards  refused  to  pay  in  1822,  filed 
their  bill  in  Chancery  for  a  specific  performance  of  the 
agreement. 
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The  agreemait  or  marriage  settlement,  as  it  was      .1927. 
called,  was  coatatned  in  the  correspondence  between  ^ 

Mr.  Wakely  and  the  appellant,  bef(»re  the  marriage,  v. 

and  some  correspondence  between  him  and  ELeilly  after    iu^"|^ 
the  marriage. 

To  render  this  correspondence  intelligible,   it  is     Honourable 
necessary  to  premise,  that  the  appellants  mother,  the  SSmw  (^p^ 
respondent  the  Honourable  Georgina  Charlotte  Emilia  peliant's  mo- 
ELannah  Montgomery,  is  the  youngest  of  the  three  on  the  death 
sistere  of  Lord  Viscount  Bangor ;  that,  in  the  event  £3\^^{ 
of  his  lordship  s  dying  intestate,  and  without  issue,  Banp)r,  to  a 

/  x-L'i^  !•         1  1  11-         cKstnbutive 

(an  event  which  from  his  advanced  age,  and  hamng  share  of  hb 
been  for  the  last  forty-five  years  a  lunatic,  is  morally  ^^°^  ^"^ 
certain,)  she  will,  if  she  survives  him,  be  entitled  to  a 
distributive  share  of  his  personal  property;  that 
the  amount  ^f  that  personal  property  appears  at  the 
time  of  the  examination  of  witnesses  in  this  cause,  to 
be  about  300,000/.  regularly  increasing;  and  that  the 
share  of  that  sum  to  which  the  respondent  Georgina 
Charlotte  Emilia  Hannah  Montgomery  would  be  en«> 
titled,  isone-*$ixth,  withthe  probability  or  chance  of  being 
increased,  by  the  death  of  either  or  both  of  her  two  sur- 
viving unmarried  sisters,  to  one-fifth  or- one-fourth. 

On  the  iSth  of  July  1816,  Mr.  Wakely  addressed  Letter  from 
a  letter  to  the  appellant,  who  ym»  then  in  London,  wieiy'to' 
in  which  he  says,  among  other  things,  ^^  Your  letter  appaiUmt, 
^^  did  not  reach  me  as  soon  as  it  might :  you  need  isis.    ^ 
'^  make  no  apology  to  me  for  writing  freely  on  your 
^^  family  affairs.     Before  I  have  any  communication 
**  with  Grey  Abbey*,  let  us  first  completely  underr 
<'  Btand  what  is  to  be  done    and  expected ;  then 
^^  I  shall  be  able  to  answer  the  questions  put  to  me. 
'^  You  expect  your  mother,  brothers  and  sister  to  legally 

*  The  fiwuly  xetid^iice  of  sppeUsati  in  the  north  ofiliehuid* 
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convey  to  you  their  claim  on  Lord  Bangor's  money : 
do  you  mean  the  whole  of  it,  present  or  to  come? 
Suppose  this  agreed  on,  how  are  you  to  manage 
^^  with  the  minors?  Your  first  determination  was 
800/.  a-year  for  your  mother,  and  5,000/.  each  for 
younger  children."  He  requests  him  to  be  explicit 
on  the  subject,  and  states  that  the  appellant's  mother 
had  expressed  her  surprise  that  he  had  not  executed 
a  deed  according  to  his  first  proposal.  He  then  presses 
for  a  final  adjustment  of  the  business,  and  says,  ^^  It  is 
natural  that  your  family  should  wish  the  business 
finally  settled  as  far  as  it  can  be ;  delay  to  your 
"  sister  would  be  very  prejudicial ;"  (meaning  thereby 
the  respondent  Emily  Georgina  Susanna  Reilly ;)  and 
adds  "  you  are  now  the  father  of  your  family,  and  it  is 
"  well ;  for  God  has  blessed  you  with  a  clearer  under- 
standing than  falls  to  the  lot  of  most  people,  which 
will  help  you  to  settle  these  matters  as  nearly 
/'  as  possible  in  the  way  you  wish."  And  he  con- 
cludes by  saying,  "  I  do  not  mean  to  write  to  the  North 
/'  till  I  hear  from  you,  as  I  never  understood,  from 
any  of  the  family,  that  you  had  fully  explained  your 
wishes  and'  intentions  to  any  of  them.  I  think 
V  I  understood  you  myself;  but  your  answer  to  those 
"  questions  will  remove  all  possibility  of  doubt." 

To  this  the  appellant  replied  by  a  letter,  dated 
London,  29th  July  1816,  in  which  he  speaks  of  the 
expectations. from  Lord  Bangor's  personal  estate,  and 
of  the  circumstance  of  some  of  his  brothers  b^ng 
minors,  as  likely  to  create  a  difficulty  in  making  a  final 
arrangement  at  that  time  ;  but  still,  though  appearing 
fully  aware  of  that  difficulty,  expresses  a  wish  to  pro- 
ceed to  a  n^otiation  with  the  adults  on  the  subject. 
He  then  proceeds  as  follows :  ^^  Your  kindness  emboldens 
^*  me  to  make  one  proposal  to  you,  which  I  trust  will 
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•'tonvince  you  of  my  readiness  to  come  to  a  conclu*       1827. 
"  sion,  and  to  do  every  thins:  that  is  fair  and  honourable      *         '  ^ 

*  towards  my  family.     As  you,  my  dear  Sir,  are  now  r. 

*  fully  acquainted  with  all  my  feelings  and  guides  of    o^^othen. 
•*  conduct,  if  you  will  be  so  kind  as  to  desire  Arthur 

"  to  send  you  a  correct  copy  of  my  rent-roll,  specifying 

**  the  bad  or  rather  insolvent  tenants,  as  also  a  full 

"  statement  of  my  debts,  and  any  other  paper  you  may 

**  require ;  if  you  then  will  be  so  kind  as  to  compare 

"  and  balance  these,  making  allowance  between  actual 

^  net  income  and  paper  rent-roll,  which  from  experience 

**  I  feel  you  are  very  capable  of  doing,  and  am  sure  are 

^  aware  is  no  small  sum,  even  in  the  best  paid  estates ; 

"  if  you  will  trouble  yourself  with  all  this,  and  decide 

"  between  my*  family  and  me,  I  hereby  engage  to  sign 

**  whatever  deed  may  be  tendered  to  me,  certified  to 

**have  been  drawn  up  under  your  directions."    He 

then  mentions  several  arrangements  he  had  previously 

a  contemplation  on  the  subject,  and  further  adds,  ^'my 

*^  estate  is  heavily  burdened  in  addition  to  the  claims 

^  of  the  family ;  but  if  any  arrangement  could  be  made 

**  to  give  me  a  certain  prospect  of  future  relief,  I  would 

'^  not  hesitate  a  moment  reducing  myself  to  the  most 

^  limited  income,  and  at  once  settling  the  whole  busi- 

**ne8S.     The  minors   certainly  offer  difficulties;  but 

''if  the  femily,  who  are  now  of  age,  sincerely  put 

^  their  shoulders  to  it,  and  in  short  are  determined, 

^  both  now  and  hereafter,  to  act  an  honest  and  equitable 

^  part,  I  think  it  might  be  arranged  by  your  kind  inter- 

^  ference.    Might  not  a  trust  be  raised  ?  I  am  willing 

**  to  allow  my  whole  estate  to  be  so  vested ;  but  I  will 

"  Sliest  nothing,  but  leave  every  thing  to  your  kind 

^  arrangement  and  discretion ;  again  repeating,  do  you, 

**  my  dear  Sir,  with  my  estate  what  you  please,  so  as  it 

"is  kept  together;  for  I  well  know  my  father  never 

[*  would  submit  to  its  dismemberment :"  and  encloses 
VOL.  I.— New  S.  F 
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17th  October 
1816. 


in  this  letter  a  statement  and  calculation  ^^  to  assist 
"  Mr.  Wakely  in  forming  an  opinion  on  the  subject,'^ 
(7.  Appendix,  N*  S,)  which  shows  the  appellant  to 
have  taken  pains  to  be  minutely  instructed  as  to  the 
amount  and  circumstances  of  his  property  at  the 
time. 

On  receiving  this  letter,  Mr.  Wakely  immediately 
went  to  Grey  Abbey,  in  order  to  obtain  the  necessary 
information ;  and,  having  done  so,  he  addressed  a  letter 
to  the  appellant,  dated  Grey  Abbey,  17th  October  1816, 
which  contains  the  following  passage : — "  My  dear 
"  William,  I  fear  you  think,  by  this  time,  that  I  have 
"  neglected  you  and  your  last  letter ;  but  I  found  it 
^'  impossible  to  get  a  sufficiently  explicit  account,  by 
"  letter,  either  of  the  property,  or  of  what  the  parties 
*^  concerned  would  be  at.  I  have  seen  the  rent-roll,  &c. 
"  &c.  Your  mother  thinks  your  father's  will  valid, 
"  with  respect  to  the  legacy  to  her  of  the  furniture^ 
"  stock,  &c. ;  that  they  were  well  worth  2,000  L  and 
"  more,  indeed  ;  that  therefore  you  should  add  200  /. 
"  a-year  to  her  jointure  of  600  /.,  making  a  clear  sum 
"  for  her  of  800  /.  a-year,  without  the  interference  of 
"  any  one.  She  intends  to  take  with  her,  when  going, 
"  the  spoons  and  forks ;  nothing  more.  She  most 
readily  and  freely  offers  you  as  follows  :  to  secure  to 
you  your  share  of  Lord  B.'s  fund,  and  to  add  to 
it  1 ,500  /. ;  both  to  be  paid  to  you  immediately  on  the 
"  death  of  Lord  B.  We  both  think  that  the  young 
"  people  should  secure  to  you  the  1,500  /.  in  case  your 
"  mother  dies  before  Lord  B. :  this  is  a  material  point  in 
**  your  favour.  As  you  mention  that  your  means  will 
"  not  allow  you  to  do  what  you  first  intended,  it  is  now 
"  proposed  that  you  pay  4,000/.  (four  thousand  pounds) 
"  to  each  of  the  young  people,  at  the  death  of  Lord  B. ; 
"  till  that  event  takes  place,  to  pay  them  250/.  a-year 
^'  each,  as  they  come  of  age  :  this  to  be  so  settled  now,  as 
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^  tkat  each  of  tliem,  9^  th^y  cfom^  of  age,  will  be  legallf 

^^  entitle  to  it»  and  be  able  to  imtke  settJemestts  at  mar- 

^  riagfey  at  dispose  of  their  shares  by  will  or  otherwise ; 

^  ifait^  OWL  the  marriage  of  y^^r  sister^  she  should  be  at 

*"  liberty  to  calllbr  the  4,000/:,  if  it  should  be  thought 

"  expedient  to  get  the  money^  instead  of  the  3S0 1: 

^  apyear.     You  alldwed  9001  a-year  for  the  boy$  at 

^  sdiool,  and  said  you  would  allow  150  /.  d-year  tx> 

^^CSiaries^  to  manage  for  himself:  ia  this  there  can 

*^  hirdly  be  any  chaise ;  as,  though  i300/l  a-year  may 

^  be  HK»re  than  Francis  and  Sandys  cost  9A  present^  yet 

^  hereafter  it  wUl  not :  it  is  not  intended  that  they 

<<  flhoU  be  any  fiffther  expense  to  you,  even  for  pocket 

^  wmsy«    As  &r  as  I  oaa  judge,  your  r^it^roll  amounts 

^^ioSytT^L  14ts.  &i(L  exclusive  of  the  demesne  and 

^  islandff ;  some  of  this  is  ui^ertaiuy  and  you  will  see 

^  on  die  other  side  an*  allowance  for  itv    In  the  roll  the 

^  state  qaaarriesare  put  down  as  producing  300/.  a-year ; 

^  diis'maynotbe  too  high  an  inccHue  finr  them,  as  I  bear 

^^yhwe  produced  450/.,  or  nearly,  a-year  formerly. 

<<  This  is  a  statement  of  what  I  have  said,  and  what 

^  yon  are  to  pay : 
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MONTGOMERY 
V, 
fiBlLLY 

aud  othera. 


"  Toyour  mother  - 

"  -  4cf  age 

"  -  3  others 

**  -  *  annuities     - 

"  -  Interest  of  debt 


£.800  -  -a-year. 

1,000  ^  - 

350  -  - 

132  -  - 

1,516  8  9i 


3,798    8    9i 
^<  Balance  in  your  favour       1,378    3    8 

£.5,176  14    Sf 


^  From  this  balance  take  off  178/.  5s.  8  d.  which,  as  far 
^  as  lean  see,  will  fidly  cover  the  uncertain  part ;  theii 
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REfLLT 

and  others. 


Letter  from 
appellant  to 
Rev.  W.  G. 
Wakdy,  of 
November 
1815. 
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"  you  have  for  yourself  1,200/.  a-year,  a  good  demesne^ 
^^  and  a  house  well  furnished.  I  don  t  say  more  than; 
"  with  good  management,  you  might  contrive  to  live 
^^  on  it  I  see  that  part  of  your  income  is  an  annuity 
'^  from  Mr.  Echlin:  his  life  ought  to  be  insured  for 
"  what  the  annuity  cost.** 

This  letter  appears  to  have  reached  the  appellant  on 
the  continent ;  and  he  immediately  replied  thereto  by 
a  letter  from  946  Rue  Verte,  but  without  other  date; 
but  which  appears,  from  the  post-mark  and  the  testi- 
mony of  the  said  Reverend  William  George  Wakely,  to 
have  been  received  by  him  on  or  about  the  l6th  of 
November  1819 ;  and  which  contains,  among  others; 
the  following  passages : — "  I  do  not  know  how  to  thank 
"  you  for  the  trouble  you  have  taken,  and  the  unex- 
ampled kindness  of  settling  the  afifairs  between  me 
and  my  family.  I  trust  you  have  the  satisfaction  to 
^^  have  left  them  contented.  Had  your  decision  been 
*[  imfavourable  to  me,  you  may  rest  assured  I  should 
"have  been  satisfied.  All  I  looked  for  was  strict 
"  justice,  and  from  your  hands  I  have  received  it  As 
"  to  my  mother's  claims,  I  must  make  one  or  two 
"  observations.  The  will  as  to  the  chattels  has  not 
"  certainly  the  defect  which  renders  it  invalid  as  to  the 
"  freehold  estate,  admitted ;  but  I  deny  its  being,  by 
"  any  possibility,  beneficial  to  any  of  the  legatees, 
"  because  the  debts,  both  simple  contract  and  others, 
that  did  not  affect  the  freehold,  except  on  a  deficet 
of  assets,  amounted  in  total  to  a  much  larger  sum 
"  than  the  produce  of  any  chattel  property  of  •  which 
"  my  father  died  possessed.  On  my  taking  upon  my- 
"  self  the  responsibility  of  those  debts,  surely ,  in  conmion 
"  justice,  all  chattels  became  mine :  in  short,  without 
going  into  particulars,  there  was  an  arrear  of  interest, 
on  one  sum  alone,  of  above  3,000 /.,  and  differeitt 
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^smaller  ones,  amounting  to  at  least  another  thousand ;       1,827. 
"  to  which  add  book  debts  and  servants  wages  :  5,000/,  ^q^^^^^^^^^ 
"  would  not  be  beyond  the  total ;  but  in  my  opinion  «. 

"  considerably  within  it.  As  that  would  exceed  all  and  others 
^-  proceeds  of  assets,  I  need  not  say  that,  had  I  put 
'^  them  to  the  will,  and  confined  them  to  take  under  it, 
**  I  could  have  added  all  bond  debts  upon  which  no 
'^judgment  was  entered,  and  not  a  penny  of  which 
<<  was  I  liable  to,  as  long  as  there  was  a  pin  of  chattels. 
^  Upon  those  grounds  I  deny  my  mother's  claims,  as 
"  a  right ;  for  which  reason,  and  that  they  may  all 
"  fairly  understand  that  what  they  take  I  might  have 
''  withheld,  I  shall  certainly  make  no  objection  to  my 
^  mother  having  the  use  of  the  spoons  and  forks  you 
"  mention,  or  indeed  any  remainder  of  the  plate  she 
"  may  choose  for  her  life,  reversion  to  me  or  my  heirs. 
"  The  value  is  but  small ;  of  the  reversionary  of  course 
"nothing :  but  there  are  limits  at  which  I  must  stop 
"  in  justice  to  myself.  There  are  stories  come  to  my 
"  eaiiB  in  London  about  Emily,  indeed  so  openly  talked 
"  about,  that  I  was  asked  if  it  was  not  actually  the 
"  case  ;  but  as  you  say  nothing  of  it,  though  her  never 
*•  having  written  to  me  since  May  last  makes  me  very 
"  suspicious,  I  would  fain  hope  it  is  not  true  ;  namely, 
"that  she  is  going  to  be  married  to  .James  Reilly. 
"  She  long  knows  my  opinion — an  opinion  drawn  from 
"  me  by  herself;  and,  if  she  is  going  to  act  contrary  to 
"that  opinion,  which  she  professed  to  me  she  would 
"  be  guided  by — in  short,  if  she  marries  J.  R.,  I  can 
"  never  consider  her  otherwise  than  having  acted  most 
"  deceitfully  towards  me ;  it  will  be  a  marriage  I  can 
"  neyer  acknowledge ;  she  must  bid  farewell  to  Grey 
"  Abbey  for  ever.  I  do  not  pretend  to  any  right  of 
"  mterference ;  but  as  she  has  an  opinion  in  writing  of 
'*  mine,  not  expressed  in  the  gentlest  terms,  I  cannot 
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"  forgive  the  deceit  of  drfiwing  out  an  opinion  by  pre- 
''  tending  to  hold  the  same,  when  she  must  have  been 
"  if  this  report  is  true,  which  I  fear  much  it  is,  mentally 
"  determined,  the  first  opportunity,  to  act  contrary  to 
*^  it.  As  to  my  not  being  able  to  to  live  on  1,200  /. 
''  a-year,  I  trust  I  sh^;!!  always  be  able  to  reduce  my 
'^  expenses  to  my  income,  when  all  other  cont]nol  over 
"  my  purse  is  removed*  200/.  a-year  is  certainly 
^'  a  high  average  for  the  quarries  ;  I  am  not  aware  of 
"  their  ever  netting  450  /•  I  never  will  myself  coimt 
^^  them  in  my  rent-roll,  considering  them  as  only  making- 
^^  up  for  and  equalizing  the  bad  or  waste  parts  of  the 
'^  demesne ;  they  never  were  averaged  at  more  than 
^^  200/.  at  their  best  times,  and  last  year  were  a  losing 
'^  concern.  I  should  like  to  know  what  the  bogs  were 
*^  put  at ;  they  never  realized  their  calculated  average, 
^^  but  it  is  a  matter  of  no  essential  consequence." 

In  the  autumn  of  1816,  a  treaty  of  marriage  was 
entered  into  between  the  respondents  James  and 
Emily,  alluded  to  in  the  foregoing  letter,  and  also  in 
the  subsequent  correspondence;  and  it  may  here  be 
admitted  distinctly,  that  this  match  never  met  with  the 
approbation  of  the  appellant ;  but  on  the  other  hand 
i^  appears  distinctly,  from  this  as  well  as  his  subsequent 
letters,  that  his  disapprobation  was  never  made  a  ground 
for  withholding  from  the  respondent  Emily  the  pro- 
vision he  intended  to  make  for  her,  with  the  othei* 
younger  branches  of  the  family ;  and  accordingly  in 
a  letter  of  appellant  s  to  respondent  James,  dated 
24th  December,  in  which  he  declares  he  will  never 
recognise  the  respondent  James  as  a  brother,  he 
never  once  intimates  an  intention  of  withholding  the 
portion  he  designed  for  his  sister ;  but  the  subsequent 
letters  will  put  this  matter  beyond  all  possibility  of 
doubt. 
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,  On  the  6th  of  January  I8I79  the  appellant  addressed  ]  927. 
a  letter  to  the  said  William  George  Wakely,  dated 
Brussels ;  and,  alluding  to  the  expected  intermarriage 
of  the  respondents  Jame  and  Emily,  he  says,  "  A  few 
"  posts  ago  I  received  your  kind  letter  of  the  10th  De- 
"  cember,  and  would  have  answered  it  immediately,  appellant  to 
"  but  fbr  the  unsettled  state  I  wSls  and  am  still  in,  about  wakeT  Sh 
"  this  to  me  horrible  match  of  my  sister  s  ;  it  is  in  vain  January  isir, 
"  to  try,  I  can  never  be  reconciled  to  it,  or  induced  in 
**  any  manner  to  receive  the  gentleman  as  my  brother." 
And  after  stating  that  he  was  himself  about  to  be  mar- 
ried, he  proceeds  as  follows :  "  I  am  thus  explicit, 
"  because  you  have  at  all  times  taken  such  a  kind 
"  interest  in  all  the  affairs  of  our  family,  and  to  show 
"to  you  that  my  marriage  will  not  in  any  manner 
"  affect  th6  arrangement  you  have  so  kindly  undertaken 
"  between  me  and  my  family,  the  manner  of  putting 
"which  into  execution,  to  prevent  mistakes,  I  shall 
"  now  repeat ;  4,000  /.  each  to  be  secured  upon  certain 
"  lands,  principal  not  pa3rable  till  after  the  death  of 
"  Lord  Bangor,  interest  to  commence  to  each  on  their 
"  coming  of  age ;  my  brothers  to  be  settled  on  mar- 
"  riage,  in  the  manner  most  agreeable  to  the  parties 
"  concerned  ;  my  sister's  to  be  secured,  first  to  herself 
"  for  life,  then  share  and  share  alike  among  her  children ; 
"  but  in  all  cases,  in  failure  of  issue,  reversion  to  my 
"  estate.  My  mother  to  have  800  /.  a-year,  secured  to 
"  her  for  life,  and  the  use  of  the  plate  which  she  has 
"  chosen  for  her  life :  also  I  am  to  be  secured  my 
"dhare  of  Lord  Bangor's  dividend  by  my  mother, 
"  as  also  1,500/.  over  and  above  that  sum,  for  the  pay- 
"  ment  of  which  latter  sum  my  brothers  and  sister  are 
"  to  become  bound,  as  my  mother  might  die  before 
"  Lord  Bangor :  and,  to  sum  up  all,  they  are  to  assign 
f^  to  me  all  title  or  claim  which  they  may  have,  or  fancy 
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"  they  have,  upon  my  father's  chattels,  or  the  estate, 
"  either  in  virtue  of  his  will,  marriage  settlement,  or 
"  any  other  claim  whatsoever.  This,  I  think,  is  an 
"  abstract  of  the  agreement ;  and  when  put  into  the 
"  form  of  a  deed,  if  assented  to  by  them,  I  am  willing 
"  and  ready  to  execute  it  at  any  time.  I  will  not 
"  entangle  myself  with  Mr.  James  Reilly ;  if  this  mar- 
'^  riage  goes  on,  I  will  neither  meddle  nor  make  with 
"  it  or  their  settlements.  What  Emily  gets  from  me, 
^^  she  shall  take  under  the  same  deed  as  the  rest  of  my 
"  family  ;  it  shall  be  therein  strictly  settled,  and 
"  Mr.  J.  R.  nor  any  other  person  she  may  choose  to 
"  marry,  shall  have  nothing  to  say  to  it." 

To  this  letter  Mr.  Wakely  replied  by  letter  bearing 
date  the  25th  day  of  January  1817,  by  which  he  en- 
deavours to  prevail  on  the  appellant  not  to  insist  upon 
having  his  brothers  portions  settled  as  intimated  in 
his  letter  of  the  6th  December.  On  the  subject  of  the 
marriage  between  the  respondents  he  writes  thus: 
"  The  writings  are  preparing  by  Keown,  relative  to 
"  your  sister  and  James  R. ;  I  communicated  your  de- 
"  cision,  as  mentioned  in  yours  of  the  6th,  to  your 
"  mother,  as  to  what  you  would  give  Emily,  and  the 
"terms,  &c.  Reilly  settles  1,000/.  (one  thousand 
"  pounds)  in  money  on  your  sister,  in  case  she  sur- 
"  vives  him,  and  a  jointure  of  260/.  a-year;  her  own 
"  of  course  is  to  be  as  you  determined."  And  on  the 
subject  of  his  brothers  he  proceeds  thus :  '^  But  as 
"  to  your  brothers,  this  alteration  of  yours  is  a  very 
serious  one,  and  probably  was  not  in  contemplation 
when  you  wrote  your  last  of  the  6th  instant.  If 
"  their  fortunes  are  only  to  be  paid  on  their  marriage, 
"  and  to  revert  to  your  estate  in  case  of  failure  of  issue, 
"  what  are  they  but  poor  annuitants?  how  are  they  to 
"  advance  themselves,  on  any  occurrence  ?  they  could 


u 


a 


ON  APPEALS  AND  WRITS  OF  ERROR.  73 

"hot  be  possibly  put  into  a.  more  awkward  predica-       x827. 

"  inent.     The  plan  I  sent  you  from  Grey  A.  did  not      ' — "^ — ' 

"  contain  such  an  arrangement,  your  consent  to  which         v. 

"  I  communicated  to  the  parties  concerned.  Put  your-    ^nd  oth«. 

^\  self,  by  supposition,  into  the  situation  of  a  younger 

"  brother,  similarly  circumstanced  as  yours  will  be,  if 

'^  they  are  to  be  annuitants,  and  you  may  easily  guess 

"  what  must  be  the  sensations  of  Hugh,  and  Edward, 

"  and  Arthur,  on  hearing  that  so  very  great  a  change 

'^  is  to  take  place.     I  took  particular  pains  that  the 

"  plan  I  sent  from  Grey  A.  should  be  clear,  but  I 

"  really  do  not  think  you  meant  this  when  you  wrote 

'^  last ;  at  all  events  it  is  but  right  that  you  should 

"  immediately  explain  yourself.     Whatever  your  bro- 

"  thers  are  to  have,  they  should  have  the  power  over 

'^  when  they  come  of  age.     Consider  the  matter,  and 

^^  I  am  certain  you  will  decide  as  you  ought.     I  am 

"  neither  afraid  of  your  head  or  heart." 

To  this  the  s^pellant  replied  by  a  letter,  dated  19th  Letter  fimn 
March  following,  by  which  he  relinquishes  the  desire  ^^^."w'a 
of  havinfif  his  brothers  portions  brought   into  strict  Wak<^y>  t^th 

,  °     ,  .      .  ^   .  t  .        .         ,  TT.     March  18ir. 

settlement,  but  insists  on  it  as  to  his  sisters.  Uis 
words  are,  ^^  As  you  say.  you  cannot  see  the  business 
'^  in  the  same  light  with  me,  I  most  willingly  consent 
<<  to  your  construction  of  the  agreement,  as  far  as  re- 
'^  lates  to  my  brothers ;  but  as  to  my  sister,  I  cannot 
'^  bring  myself  to  alter  one  tittle ;  she  must  abide  the 
"  consequences  of  her  unkind  conduct  towards  me." 

At  the  commencement  of  the  marriage  treaty  be-  Application  of 
tween  the  respondent  James  and  his  intended  wife,  the  jSS^^ttTMw. 
respondent  James,  having  applied  to  Mrs.  Montgomery,  Montgomerjr, 
the  mother  of  the  respondent  Emily,  for  information  as  marriage  aod 
to  the  amount  of  her  daughter's  fortune,  was  informed  jSr.'waMy. 
by  her  that  it  was  5,000/.,  to  be  secured  on  the  appel- 
lant s  estates^  but,  at  the  same  time,  was  referred  by 
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ig27.  Mrs.  Montgomery  to  Mr.  Wakely,  as  the  person  fully 
*  ""  '  acquainted  with  all  the  particulars  and  circumstanced 
V,  of  the  said  fortune,  and  the  person  m  the  confidence 
anYothere.  ^^  ^^  whole  family,  especially  of  the  appellant.  The 
respondent  James  accordingly  called  on  the  said  Mr. 
Wakely,  who  informed  the  respondent  James  that  the 
fortune  of  the  respondent  Emily  was  not  5,000/.,  but 
only  4,000/.,  to  be  settled  on  her  brother's  estate,  and 
which  he  had  promised  by  letter  to  execute  a  deed  to 
secure,  and^  that  he  had  authority  to  say  so,  and  read 
to  the  respondent  James  extracts  from  his  correspond- 
ence with  the  appellant,  but  did  not  read  all  or  giv6 
copies,  because  he  conceived  some  of  the  expressions 
therein  might  be  deemed  offensive,  and  prevent  a  re- 
Conciliation. 
Negotiation  of  Shortly  afterwards  the  respondent  James,  being 
^q'^'^^T^!^*^  obliged  to  leave  Dublin,  he  requested  his  brother-in- 
respondent  law,  Fraucis  Hamilton,  esquire,  barrister,  to  commu- 
nicate with  the  said  Mr.  Wakely,  and  to  arrange  with 
him  the  terms  of  the  settlement  to  be  made  on  the  said 
intended  marriage.  Accordingly  the  said  Francis 
Hamilton,  on  behalf  of  the  respondent  James,  had 
several  interviews  with  Mr.  Wakely  and  Richard 
Keown  * ;  and  a  negotiation  took  place,  in  which  the 
said  Mr.  Wakely  and .  the  said  Richard  Keown  ap-- 
pecu'ed  to  act  for  and  on  behalf  of  the  appellant  and 
his  family,  and  they  both  assured  the  said  Francis 
Hamilton,  that  the  sum  of  4,000/.  was  promised  ^y  th6 
appellant  to  his  sister,  and  that  it  was  perfectly  se- 
cure, tod  only  required  the  legal  form  of  a  deed  to  be 
entered  into  for  the  purpose,  and  which  the  appellant 
had  promised  to  execute  immediately  on  his  return 
from  the  Continent ;  but  as  the  appellant  wished  to 

*  The  solicitor  of  appellant. 
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kave  it  charged  on  particular  lands,  not  then  ascer^       igg*. 
tained,  it  would  be  better  not  to  mention  the  4same  in      '    "^    ' 
respondent's   marriage  settlement.      On  the  faith  of         v. 
these  representations  the  treaty  was  concluded;  the    a^^oth^. 
said  Francis  Hamilton  having  corresponded  with  the 
respondent  James,  pending  the  negotiation,  and  in* 
formed  him  of  the  result. 

In  the  course  of  the  treaty  Mr.  Wakely  recommended  Mr.  Wakdv's 
that  Mr.  Keown,  who  had  been  the  law  agent  of  the  ^nTbit  Mr. 
late  Mr.  Montgomery,  and  was  then  the  law  agent  of  Keown  should 

.    .  .  pre^iare  re- 

the  appellant,  and  now  his  solicitor  in  this  suit,  should  spondent'g 
be  employed  to  prepare  such  settlement ;  and  the  said  Jl^^nu  ^ 
Mr.  Keown  accordingly  had  instructions  drafted  to  be 
laid  before  counsel ;  and  in  the  instructions  is  con- 
tained the  following  paragraph :  ^^  Miss  Montgomely'g 
*^  forttme,  it  is  presumed,  need  not  be  mentioned  in 
<^  this  settlement ;  it  is  4,000/.,  charged  by  her  bro- 
^*  ther,  or  rather  to  be  charged  on  his  estate  for  her 
*^  life,  with  remainder  to  her  issue,  failing  which,  to 
"  merge  into  Mr.  Montgomery's  estate." 

These  instructions  were  sent  to  James  Trail  Hall>  Draft  of  Set- 
esq.  a  barrister  of  eminence,  a  relative  of  the  appellant,  ^^dV  "^ 
and  the  person  who  had  adted  as  counsel  for  the  ap-  h^  '^^ 

--  ,     -  *      Hail,  e8Quir6« 

pellant  and  his  late  father ;  and,  in  conformity  with 
the  instructions  of  Mr.  Wakely,  acting  according  to 
the  wishes  of  the  appellant,  who  desired  to  reserve  the 
right  of  ascertaining  on  what  part  of  his  estate  the  por- 
tion should  be  charged,  and  also  according  to  the  wish 
of  the  appellant,  as  expressed  in  his  letter  of  the  6th 
of  January  1817>  that  the  limitations  to  which  that 
sum  was  to  be  subject  should  be  made  in  the  deed  by 
which  such  charge  was  to  be  made,  it  was  accordingly 
omitted  out  of  the  settlement,  which  contained  only 
the  property  of  the  respondent  James,  and  which  was 
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duly  executed  on  or  about  the  4th  day  of  February 
1817  (y.  Appendix,  N"  31),  and  thereby  an  annuity^ 
by  way  of  jointure,  of  260/.  a-year,  during  life,  in  case 
she  survived  her  intended  husband,  and  a  further  sum 
of  1,000/.  to  be  paid  her  immediately  on  his  death, 
was  provided  for  her,  and  a  covenant  to  secure  to  her- 
self and  her  executors,  without  the  interference  of  her 
husband,  any  sum  she  might  become  entitled  to  by  the 
death  of  Lord  Bangor. 

The  marriage  of  the  respondents  James  and  Emily 
was  celebrated  on  the  4th  day  of  February  I8I7,  in  the 
presence  of  Mrs.  Montgomery,  the  mother  of  the  re- 
spondent Emily,  and  with  the  full  approbation  of  the 
said  Mrs.  Montgomery ;  but  she  states  in  her  answer, 
that  she  would  not  have  consented  to  it  if  she  had  not 
conceived  her  daughter's  fortune  was  to  be  4,000  /.,  as 
she  did  not  wish  her  to  marry  unless  her  own  fortune, 
added  to  that  of  her  husband,  should  be  sufficient  to 
support  a  family  in  a  certain  rank  of  life ;  and  the  mar- 
riage treaty  was  concluded  on  the  faith  of  the  appel- 
lant's agreement  that  his  sister  should  have  a  fortune 
of  4,000/. 

Before  the  appellajit  went  abroad  in  the  year  1816, 
he  gave  written  instructions  to  his  brother  and  agent, 
Arthur  Hill  Montgomery,  esq.  directing  him  to  pay 
his  mother  1,000/.  a-year,  the  respondents  Emily, 
Hugh  and  Edward,  HSOl.  a-year,  and  to  retain  to  him- 
self 300/.  a-year,  (v.  Appendix,  N®12.)  This  was  ac- 
cordingly done,  and,  in  pursuance  of  the  agreement 
negotiated  between  appellant  and  his  family  by  Mr. 
Wakely,  the  annual  sums  before  mentioned  were  paid, 
by  the  said  Arthur  Hill  Montgomery,  to  the  several 
persons  mentioned  in  the  said  instructions  (including 
the  sum  of  250/.  paid  to  the  respondents.  James  and 
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Emily,  until  the  year  1820),  and  still  continue  to  be        i827; 
paid  to  all  the  parties  now  living,  mentioned  in  the  " 

said  instructions,  excepting  the  250/.  per  annum  to  the  v. 

repondents  James  and  Emily.  and  otiMra. 

On  the  other  hand,  in  pursuance  of  the  said  agree-  Appellant's 
ment,   the  appellant  got  the  stock,  plate,  household  £^^,11^&^. 
furniture,  books,  pictures,  wine  and  money  at  Grey  |"  ^  njMMon 
Abbey ;  was  permitted  tp  retain  eveiy  thing  which  hii^  Abbey,  and  of 
mother,  brothers  and  sister,  were  entitled  to  under  thef  esta^o^Sa^ 
marriage  settlement  and  will  of  their  father ;  and  was  ^^®'^  ^^ 
also  permitted  by  them  to  receive,  for  his  own  exclu-  Montgomery, 
sive  benefit,  all  the  arrear  of  pay,  prize-money,  and  *^«^^®**^- 
persmial  property  of  Hugh  Bernard  Montgomery,  who 
i^as  a  captain  in  His  Majesty's  third  regiment  of  Foot 
Guards,  and  died  unmarried,  intestate,  and  without 
issue,  on  or  about  the  1st  day  of  May  1817;  and  the 
appellant  was  also  permitted  to  retain  for  himself  his 
said  brother  Hugh's  share  of  the  younger  children's 
fortune,  charged  on  his  said  estate. 

During  the  absence  of  the  appellant  on  the  Conti-  Appellant  wm 
nent,  his  agent,  Arthur  Hill  Montgomery,  furnished  qS^^JUio, 
him  with  accounts;  and,  in  the  year  1820,  when  the  ^P^'®^*^ 
appellant  returned  to  Ireland,  and  was  furnished  with  settled  hit 
the  account,  he  minutely  investigated  the  state  of  his  SSIntsfiSm 
affairs,  and  settled  all  his  accounts  with  his  agent,  ^^^  ^  ^°>« 
Arthur  Hill  Montgomery ;  in  all  which  accounts,  as 
furnished  from  time  to  time,  the  annual  sums  paid  to 
his  mother,  brothers  and  sister,  under  the  aforesaid  ar- 
rangement, were  credited  to  the  agent  without  any  objec- 
tion.    But^  on  or  about  the  10th  of  August,  in  the  same 
year,  the  appellant,  without  having  any  previous-  com- 
munication with  the  respondent,  wrote  to  the  following 
effect :  ^^  From  a  statement  of  the  payments   which  Letter  from 
"  have  been  made  on  my  account  at  different  times  ll^pandcnr 
"  to  your  wife,  since  my  father's  death,  they  appear  to  J*°>«*»  i^ 
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^'  me  to  exceed  the  total  amount  of  her  claim  upon  xof 
^^  estate :  the  sum  which  appears  to  be  paid  up  to  May 
"  U^(K  is  1,071/.  10^.  while  her  share  of  5,0001^ 
"  settled  as  younger  children's  portions,  together  with  in- 
^^  tercet,  as  directed  bj  my  father's  marriage  settlement, 
'^  at  five  per  cent,  amounts  to  883  /.,  less  a  few  shillings. 
^'  As^  therefore,  it  is  my  anxious  endeavour  to  ezxme- 
^^  rate  my  estate  as  soon  aB  possible  from  all  charges^ 
^  I  have  now  to  request  that,  as  soon  as  convenient^ 
"  there  may  be  transmitted  to  me  your  joint  receipt,  in 
^^  full  of  all  claims  upon  my  estate,  together  with  an 
^  engagement  that,  should  counsel,  at  any  future  pe- 
^  riod,  advise  any  farther  security  or  form  of  discharge 
*^  as  necessary,  you  will  satisfy  it  without  further  ex<- 
^^  pense  to  me.  Until  the  above-mentioned  receipt^ 
^  with,  its  accompanying  undertaking,  be  r^ularly 
^^  signed  and  transmitted  to  me,  I  must  withdraw  aay 
^'  allowance  T^iich  I  may  be  inclined  to  give  vy 
^^  sister,  and  shall  give  directions  accordingly^''  and 
concluded  by  saying,  ^^  any  letter  directed  to  me  shall 
*^  be  forwarded ;"  and  accordingly  he  gave  directions 
W  his  agent  not  to  make  any  fbrther  payment  to  the 
Despondent,  although  all  the  other  pajrments  were  con^ 
tinned.  Immediately  after  writing  die  lastrmentioned 
letter,  and  giving  tibe  above  diroctums,  the  appellant 
set  out  from  Grey  Abbey  for  the  Continent,  without 
waiting  for  any  reply. 

The  respondent  wrote  to  the  appellant,  to  Florence, 
t^  remonstrate,  and  state  he  was  advised  not  to  give 
such  a  discharge  as  the  appellant  required ;  and  called 
upon  the  appellant  to  perform  his  promise.  And  the 
respondent  received  another  letter  from  the  appellant, 
dated  Florence,  2d  October,  1821,  in  which  he  does 
not  deny  his  agreement,  but  appears  only  to  insist  on 
his  right  of  having  the  sum  settled  as  he  should  direct. 


^ — '/ — ' 
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His  words  we:  ^Mt  is  merely  ^ece3Sl^ry  to  premise,       1327, 
"  that  a  greater  insult  cannot  be  attempted  than  the 
"  accusation  of  a  desire  to  evade  a  promise.     I  have  "''"'"^^ 
"  invariably  purposed  to  charge  my  estate  with  4,000/.    aJd*a£w. 
"  for  each  individual  of  my  father's  younger  family ;  Letter  fitim 
"  but  this  sum  not  to  be  in  addition  to  any  other  claim  ^ppeiiwit  to 

I'll  1  respondent 

'^  by  settlement  or  otherwise,  which  they  might  have  James,  2d  Oct. 

^<  against  that  estate,  but  it  is  to  be  relesused  from  all  ^^^^' 

'^  such  charges.     That  4,000/.  is  a  sum  more  than 

**  fourfold  their  legal  right,  I  believe  not  one  of  them 

''•*  will  pretend  to  deny ;  and  that  it  is  twice  what  my 

**  father  intended  for  them,  I  believe  they   are  all 

**  equally  aware;  and  it  is  highly  probable  that  you, 

*^-  long  ere  this,  are  conscious  of  the  fiact.     Thus  I 

^'  cannot  but  consider  that  the  interference  of  a  coiut 

**  of  equity,  so  far  from  being  to  my  iiyury,  would 

*^  be  my  ultimate  resource  in  case   of  subtile  hosti- 

^^  lity ;  thought  indeed,  I  consider  the  remedy  almost 

'^as  bad   as  the  disease,   not  being  silly  enough  to 

^*  suppose  the  expense  of  law  to  be  all  upon  one  side: 

*•  toally,  I  do  not  see  how,  either  in  law  or  equity, 

**  I  can  be  prevented  from  arranging  the  detail  of  my 

^*  own  free  gift.'' 

The  Court  of  Chancery  of  Ireland  decreed  for  the 
Specific  performance ;  from  which  Montgomery  appealed^ 
^r  the  following  reasons : — 

1st,  BecausiB  the  order  to  amend  and  the  decree 

^an   only  be  founded  on   the  letter  of  the    6th    of 

January  181 7}  for  it  is  only  under  that  letter  that  the 

minor  plaintiffs  could  have  any  interest  in  the  subject 

matter  of  the  suit.     But  that  letter  forms  no  part  of 

the  case  made  by  the  bill — on  the  contrary,  the  case 

made  by  the  bill  is  in  contradiction  to  it ;  and  on  the 

bill  aa  now  ammded  the  minor  plaintiffs  appear  to 

have  no  interest  in  the  subject  matter  of  the  suit. 
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9dly,  Because  the  decree  gives  the  plaintiffs  a  relirf 
not  prayed  by  the  bill,  on  an  agreement  not  stated  in 
the  bill,  but  on  a  letter  stated  by  the  answer  of  the 
defendant,  and  materially  differing  from  the  agreement 
stated  in  the  bill,  and  by  which  letter  the  defendant 
insisted  he  was  not  bound ;  and  it  is  against  the  prin- 
ciples and  practice  of  a  Court  of  Equity  to  decree 
against  a  Defendant  upon  an  agreement  stated  by  him 
differing  from  an  agreement  stated  by  a  Plaintiff, 
unless  the  defendant  submits  to  perform  the  same. 

Sdly,  Because,  even  if  the  plaintiffs  had  by  their  bill 
founded  their  case  on  the  letter  of  the  6th  of  January 
1817)  and  that  it  could  amount  to  an  agreement  under 
any  circumstances,  they  should  have  shown  by  their  bill 
that  it  was  assented  to  by  the  defendant's  family,  and 
have  offered  to  perform  the  terms  of  it  on  their  parts. 

4thly,  Because  the  decree  assumes,  contrary  to  the 
&ct,  that  the  defendants  Georgina,  Edward,  Arthur, 
and  John  Charles  Montgomery,  had,  by  their  answerSy 
offered  to  perform  the  agreement  decreed  as  aforesaid. 
Whereas  they  did  not  by  their  answers  mention  or 
allude  to  it,  or  offer  to  perform  any  agreement  but  the 
agreement  stated  in  the  bill,  and  which  agreement  is 
negatived,  as  well  by  the  evidence  as  by  the  decree. 

5thly,  Because  Wakely,  who  wrote  the  letter  of  the 
17th  of  October  181 6,  and  to  whom  the  letter  of  the 
6th  of  January  1817>  was  addressed,  had  no  authority 
to  bind  or  contract  for  the  appellant's  family,  nor  did 
he  profess  to  do  so. 

6thly,  Because  the  letter  of  the  6th  of  January  1817> 
was  on  the  face  of  it  only  a  proposal,  and  conditional 
in  its  nature,  amounting  only  to  a  treaty  which  never 
was  completed. 

7thly,  Because  that  letter  was  voluntary,  and  vnth- 
out  consideration,  and  as  such  ought  not  to  be  enforced 
in  a  court  of  equity. 
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Sthly,   Because  the  appellant  never  promised  nor        ig^y^ 
authorized  any  person  to  promise  or  represent  that  he 
would  give  his  sister,  the  respondent  Emily,  4,000/. 
or  any  other  sum,  on  her  marriage  with  the  respondent,     ^^i^o^hen. 
James  Reilly. 

9thly,  Because  the  respondents,  James  Reilly  and 
Emily  his  wife,  have  not  shown  that  their  marriage 
was  contracted  on  the  faith  of  any  promise  or  represen- 
tation made  by  the  appellant  in  writing,  or  by  any 
person  lawfully  authorized  by  him  to  do  so. 

For  the  Respondents  it  was  contended,  that  the 
decree  ought  to  be  affirmed  for  the  following  among 
other  reasons : — 

1st,  Because,  the  agreement  stated  in  the  corre- 
spondence between  the  appellant  and  Mr.  Wakely,  is 
sufficiently  precise  and  definite  in  its  terms  to  be  carried 
into  execution  by  a  court  of  equity. 

2dly,  Because  this  is  not  a  merely  voluntary  agree- 
ment, but  for  valuable  consideration.  The  appellant 
was  to  receive  in  exchange,  first,  the  sum  of  5,800/. 
charged  by  the  will  and  settlement  of  his  father; 
secondly,  furniture,  plate,  stock,  crop,  books,  pictures, 
all  the  moveables  at  the  mansion-house  of  Grey  Abbey, 
together  with  arrears  of  rent,  money  in  the  house  and 
bsmk,  and  debts  due,  amounting  altogether,  by  the 
appellant's  admission,  to  a  sum  of  8,167/.  7^*  Wd. 
actually  received :  And  it  is  submitted  that,  although 
the  appellant's  father  owed  debts,  chiefly  by  judgment, 
and  specialty,  to  the  amount  of  25,000/.  or  thereabouts, 
the  creditors  ought  to  resort  to  the  fee  simple  estate, 
which  descended  on  the  appellant,  and  that  the  assets 
would  be  marshalled  in  favour  of  Mrs.  Montgomery, 
who  was  a  specific  legatee  of  the  plate  and  furniture  ; 
and,  thirdly,  1,500/.  more  than  an  equal  share  of  the 
VOL.  I. — New  S,  o 
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fund,  expectant  on  the  death  of  Lord  Bangor,  is  secured 
to  him ;  the  present  amount  of  this  (if  Lord  Bangor 
were  now  dead)  would  be  to  the  appellant  upwards  of 
H,642/.  with  a  reasonable  prospect  of  its  being  further 
increased  to  10,071  /.  by  the  death  of  either  of  Lord 
Bangor's  unmarried  sisters,  in  the  life-time  of  the  said 
Lord  Bangor;  and  to  the  sum  of  12,214/.  in  the  event 
of  the  death  of  both  of  the  said  sisters,  during  the 
joint  lives  of  Lord  Bangor  and  Mrs.  Montgomery, 
together  with  the  chance  of  its  being  further  increased 
by  the  death  of  any  of  Mrs.  Montgomery's  children,  in 
her  life-time ;  and,  as  a  further  advantage,  in  case  of 
the  appellant's  sister  dying  without  issue,  the  sum 
charged  was  to  merge  in  his  estate.  This  appears  to 
be  not  only  a  valuable,  but  an  adequate  consideration 
for  the  sum  to  be  charged  by  the  appellant  on  his 
estates.  At  the  time  of  the  agreement,  there  were  four 
of  the  younger  children  adults ;  the  sum  to  be  charged 
certainly  on  the  appellant's  estate,  therefore,  must  be 
at  least  16,000/.,  4,000/.  of  which  might  revert  to  him  ; 
and  whether  it  should  ever  exceed  that  sum  must  de- 
pend upon  whether  the  minor  brothers  of  the  appellant 
should  live  to  attain  the  age  of  twentv-one  years. 

It  is  therefore  humbly  submitted  there  is,  in  this 
case,  such  consideration  as  would  entitle  the  respondent 
Emily  to  have  the  said  agreement  carried  into  specific 
execution,  as  against  the  appellant,  even  if  she  were 
still  unmarried,  more  particularly  when  the  relative 
situation  of  the  parties  is  considered,  the  appellant 
having  been  at  the  time  in  loco  parentis  to  his  younger 
brothers  and,  sister ;  and,  as  it  is  said,  the  court  does 
not  weigh  in  very  nice  scales  the  consideration  for 
family  agreements,  if  they  be  fair  and  reasonable. 

3dly,  Because,  even  supposing  this  agreement  to 
have  been  originally  purely  voluntary,  the  marriage, 
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which  has  been  contracted  on  the  faith  of  it,  fonns  a        yg^i. 
consideration  of  the  highest  kind  in  the  contemplation      '    ""    ' 

.  /»  .  rm  111  MOWTOOIIEBY 

of  a  court  of  equity.     The  parties  would  not  have         v. 

placed  themselves  in  this  situation,  if  they  had  not    .^nd'othew. 

calculated  on  the  wife's  portion  of  4,000  /.,  as  part  of 

tke  provision  for  the  family ;  and  it  is  in  evidence  that 

Mrs.  Montgomery  would  not  have  given  her  consent 

to  this  marriage,  if  she  had  not  considered  that  the 

respondent  Emily  was  to  have  a  fortune  of  4,000/., 

charged  by  her  brother  on  his  estate,  and  which,  by 

his  letter,  he  insisted  upon  being  made  the  subject  of 

strict  settlement,  so  as  to  secure  it  as  a  provision  for  her 

aod  her  younger  children. 

4thly,  Because  the  agreement  has  been  in  part 
performed  :  the  appellant  has  been  permitted  to  retain 
the  household  furniture,  plate,  linen,  books,  &c.  in  the 
mansion-house  of  Grey  Abbey.  Since  his  fiather's 
death,  he  has  never  been  called  upon  for  any  ax^count 
of  his  mothers,  brothers,  or  sister's  claims  under  the 
will  or  settlement  of  his  father;  he  has  never  been 
called  on  for  any  account  of  the  personal  fortune  of  his 
brother,  Captain  Hugh  Bernard  Montgomery,  who 
died  intestate  in  the  year  1817 ;  and,  on  the  other 
hand,  he  has  paid  his  mother  and  brothers  the  annual 
sums  stipulated  by  the  agreement,  and  continues  to  pay 
them  to  the  present  day ;  and  he,  in  like  manner  paid  the 
respondent  Emily,  under  this  agreement,  until  the  year 
1820.  The  appellant  does  indeed  allege  (for  the  first 
time  in  his  letter  to  the  respondent  James,  of  the  10th 
August  1820),  that  the  payment  of  250/.  per  annum 
to  the  respondent,  was  in  discharge  of  the  claim  which 
he  alleges  they  had  under  his  father's  will  and  settle- 
ment ;  but  it  would  be  a  fraud  in  the  appellant  to  per- 
mit the  respondents  to  act  under  the  delusive  impression 
that  they  were  receiving  an  annual  income,  without 

G  2 
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diminishing  the  principal  sum,  or  to  anticipate  the 
capital  of  the  respondent  Emily's  fortune,  without  ap- 
prizing them  that  they  were  doing  so.  It  is  therefore 
submitted,  that  the  appellant  cannot  be  allowed  to  put 
that  construction  upon  his  own  acts,  which  would  im- 
pute fraud  to  himself;  and  the  pajrment  of  250/.  per 
annum  to  the  respondents  James  and  *^mily,  must  be 
considered  as  in  part  performance  and  execution  of  the 
said  agreement. 


Judgment.         Eldon  (Earl  of) : — I  cannot  well  represent  to  myself 
Maj  85, 1827.  ^jj^jg  ^^^  jj^  j^^y  Other  light  than  that  of  one  not  easy 

to  be  dealt  with,  whether,  having  regard  to  the  laws 
of  evidence,  it  be  considered  as  an  agreement  written 
antecedent  to  the  marriage,  or  written  after  it :  looking 
at  the  same  time  at  what  was  done  with  respect  to  the 
property  of  the  testator.  The  real  question,  however, 
is,  whether  this  agreement  or  family  settlement  is 
valid?  and  although  the  case  is  somewhat  complicated, 
I  think,  on  the  whole,  that  the  judgment  of  the  Court 
below  should  be  affirmed  with  100  /.  costs. 


Judgment  affirmed  accordingly. 
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APPEAL    FROH   THE    IRISH    CHANCERY.  June  14, 

1827. 

Trimlestown  (Lord)       -        -      Appellant.  wm"^^ 

D'Alton  and  others      -        -      Respondents.      JJ^J*"^"" 

Where  an  undue  influence  is  exercised  oyer  the  mind  of  a 
testator  in  making  his  will,  the  provisions  in  the  will,  in 
favour  of  the  person  exercising  that  influence,  are  void : 
but  the  will  may  be  good  as  far  as  respects  other  parties  ; 
80  that  a  will  may  be  valid  as  to  some  parts,  and  invalid 
as  to  others  :  may  be  good  as  to  one  party,  and  bad  as  to 
another. 


Nicholas,  Lord  Trlmlestovm,  had,  from  the  year 
1797  to  the  year  1812,  prepared  several  wills  and  co- 
dicils, some  of  which  were  executed,  and  some  were 
not  By  his  first  wife  he  had  issue  Thomas,  Lord: 
Trimlestown,  and  Rosalie,  Countess  D'Alton,  two 
of  the  parties  in  this  cause.  By  his  second  wife,  the 
Lady  Trimlestown,  another  party  in  this  cause,  he  left 
no  issue  living  at  the  time  of  his  death.  On  the  8th 
of  December  1812,  Nicholas  Lord  Trimlestown  exe- 
cuted his  last  will  and  testament,  the  provisions  of 
which  were  very  different  from  those  which  had  been 
inserted  in  his  previous  testamentary  papers — a  matter 
easily  accounted  for  by  the  various  changes  which  took 
place  in  his  circumstances.  The  most  material  fact  in 
this  case  was,  that  by  this  last  will  he  made  a  provi- 
sion for  his  second  wife  far  beyond  any  thing  which  he 
bad  previously  contemplated. 

Nicholas  Lord  Trimlestown  died  in  April  1813,  and 
his  son  Thomas  succeeded  to  his  title.  Lady  Trimles- 
town soon  after  married  Evan  Lloyd,  another  of  the 
parties  in  the  cause.   Rosalie,  the  daughter  of  Nicholas, 
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1827.       ^^^  married   Count   D'Alton,    and   had   issue,   who 
'    ''    '      together  with  their  mother  were  beneficially  interested 

TRIMltESTOWN 

(lord)       under  the  last  will  of  Lord  Nicholas. 
d'altok  In  April  1814  the  count,  countess,  and  their  children 

and  others,  filed  their  bill  in  Chancery,  to  have  the  provisions  of 
the  last  will  of  Lord  Nicholas  carried  into  effect.  In 
June  1814  Lady  Trimlestown  aAd  her  husband  filed 
their  bill  in  Chancery,  to  have  the  trusts  of  the  wil^ 
executed.  And  in  July  1816  Thomas  Lord  Trimlestown 
filed  his  bill  in  Chancery  to  have  the  will  set  aside,  as 
being  fraudulent,  and  therefore  void.  The  ground  on 
which  the  will  was  impeached  was,  that  it  had  been 
executed  by  Lord  Nicholas  under  an  improper  influence 
exercised  over  him  by  his  second  wife. 

In  June  1817,  the  first  cause,  that  in  which  the 
Countess  D'Alton  and  her  children  were  plaintiffs, 
came  on  to  be  heard,  when  the  following  issue  was 
directed :  ^^  That  the  defendants,  Evan  Lloyd  and  Alicia 
Lady  Trimlestown,  do,  as  of  this  present  Trinity  term, 
bring  a  feigned  action  in  His  Majesty's  Court  of  King's 
Bench  in  Ireland  against  the  defendant,  Thomas  Lord 
Trimlestown,  to  which  the  said  defendant,  Thomas 
Lord  Trimlestown,  was  fotthwith  to  appear,  gratis,  and 
plead  the  general  issue,  and  admit  all  matters  of  form, 
so  as  that  a  trial  might  be  had  between  the  said  party  by 
a  special  jury  of  the  county  of  Dublin,  at  the  bar  of  the 
said  Court  of  King's  Bench,  during  the  sittings  after 
the  next  Michaelmas  term,  of  the  following  issue,  to 
wit,  *  Whether  the  paper-writing,  bearing  date  the 
8th  day  of  December,  1812,  in  the  pleadings  in  this 
cause  mentioned,  be  the  last  will  and  testament  of 
Nicholas  Lord  Baron  Trimlestown,  deceased,  or  not.'" 
And  it  was  further  ordered,  "  That  the  said  plaintifib, 
Pole  Count  D'Alton,  and  Rosalie  Countess  of  D'Alton 
his  wife,  be  at  liberty  to  appear  in  the  said  action  to 
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defend  their  rights  aad  that  of  their  issue,  as.  they  may        1^27. 
be  advised."  '    ""    ' 

The  issue  was  accordingly  tried  in  the  Court  of  (lord) 
King'^'s  Bench,  but  the  jury,  not  being  able  to  agree  in  d'alton 
their  verdict,  were  discharged:  and  in  March  1819  andothew. 
the  cause  was  tried  at  the  bar  of  the  Common  Pleas, 
when  the  jury,  after  considerable  hesitation,  found  their 
Terdict  against  the  will.  An  application  was  then 
made  to  the  Court  of  Chancery,  for  a  new  trial  on  the 
ground  of  misdirection  by  the  Judge,  and  of  evidence 
having  been  received  which  in  law  was  inadmissible. 
In  considering  this  question,  the  Court  of  Chancery 
had  before  it  the  Judge's  report  of  the  evidence  of  two 
oi  the  witnesses  only,  who  had  been  examined  at  the 
trial;  and,  by  an  order  of  the  14th  July  1819,  the 
application  for  a  new  trial  was  rejected.  From  this 
(Hrder  there  was  an  appeal  to  the  House  of  Lords,  and 
in  June  1833  their  lordships  declared,  ^'  That  the  Lords 
not  having  before  them  in  this  case,  in  which  a  feme 
covert  and  infants  are  parties  mutually  interested,  any 
report  which  they  can  deem  authentic  of  all  the  evidence 
given  at  the  trial,  are  unable  to  determine  whether  the 
verdict  complained  of  by  the  motion  for  a  new  trial 
ought  or  ought  not  to  be  deemed  conclusive."  It  was 
therefore  ^^  Ordered  and  adjudged,  that  the  said  order 
(£  the  14th  July,  1819,  complained  of  in  the  said 
appeal,  be  and  the  same  was  thereby  reversed,  and  it 
was  further  ordered  that  the  cause  be  remitted  back  to 
the  Court  of  Chancery  in  Ireland,  to  rehear  the  motion 
ibr  a  new  trial  upon  a  full  report  from  the  Judges  of 
flie  whole  of  the  evidence  given  at  the  trial  before  them, 
the  Lords  deeming  such  report  necessary  in  a  cause  in 
which  such  parties  are  interested." 

A  full  report  of  the  evidence  was  then  called  for  by 
the  Court  of  Chancery,  and  the  report  was  given  in  by 
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1827.       the  two  surviving  Judges  (one  wLo  attended  at  the  trial 
'    ^    '     having:  died  in  the  interval).  Lord  Norbury  and  Mr. 

TRIMLESTOWN  ,  ®  ^^  .     ,  -^ 

(lord)  Justice  Moore,  one  of  whom  was  of  opinion  that  the 
d'altow  verdict  was  not  warranted  by  the  evidence,  the  other, 
•n^  othert.  that  it  was.  On  the  24th  May  1824,  the  Court  made 
an  order  for  a  new  trial  in  the  following  terms :  "  It  is 
ordered  that  the  verdict  had  in  the  Court  of  Common 
Pleas  on  the  issue  formerly  directed,  be  and  the  same 
is  hereby  set  aside,  and  it  is  further  ordered  that  the 
issue  directed  by  the  leading  order  pronounced  in  this 
cause,  on  the  18th  day  of  June,  l8l7,  be  varied;  and 
it  is  further  ordered  that  the  issue  now  to  be  tried  be 
whether  the  paper-writing  bearing  date  the  8th  day  of 
December  1822,  be  the  last  will  and  testament  of 
Nicholas  Baron  Trimlestovm,  deceased,  or  not,  or  if 
not,  whether  any  and  what  paper  vniting  or  writings 
is  or  are  his  last  will  and  testament."  From  this  order 
Lord  Trimlestovm  appealed  to  the  House  of  Lords. 

The  instructions  given  for  preparing  the  last  will 
which  it  was  the  object  of  the  plaintiffs  in  this  cause, 
the  Countess  D'Alton  and  her  children,  to  establish, 
and  of  Lord  Trimlestown  to  set  aside,  were  in  the  tes- 
tators own  hand- writing,  and  were  as  follows  : 

"  Turvey,  November  the  15th,  181». 
"  Instructions  to  Mr.  Kemmis  for  preparing  my  Will. 
'*  I*,  to  revoke  all  former  wills  and  codicils  made  by 
me. 

"  IP.  To  direct  that  I  may  be  buried  in  a  private 
manner,  in  the  family  vault  at  Trimlestovm. 

"  III*.  To  entail  all  my  real  estates  in  the  county  of 
Meath  and  King's  County,  on  my  son,  John  Thomas 
Bamwall  (the  appellant),  and  my  grandson,  Thomas 
Bamwall,  and  their  issue  male,  subject,  however,  to 
my  debts,  and  to  the  following  legacies,  and  all  my 
family  pictures,    together  with   the  Turvey  estates, 
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after  my  beloved  wife,  Lady  Trimlestown's  demise;       1827. 
all  which  t  intend  to  entail  strictly  on  my  son  and      '    ^    ' 
grandson,  their  issue  male,  with  a  power  to  make  a      (loeo) 
provision  of  S,000/.  a-year  on  any  future  wife  that     d'altoh 
they  may  have,  and  a  power  to  charge  the  estates  with    •"^  ©there. 
a  sum  not  exceeding  40,000/.,   as   a  provision  for 
younger  children  that  may  be  bom  from  such  future 
marriages,  with  all  the  usual  limitations  with  respect 
to  the  grant  of  leases  customary  to  entail  properties  ; 
and  in  failure  of  issue  male  in  my  son  and  grandson, 
I  wish  to  entail  the  estate  of  Trimlestown  upon  the 
heir  male  of  my  family,  who  is  next  in  succession  to 
my  title,  as  M.  Bamwall,  of  Fyanstown,  and  his  issue 
male ;  and  the  King's  County  estate,  and  the  reversion 
of  my  Turvey  estate,,  after  Lady  Trimlestown's  demise^ 
I  wish  to  entail  on  my  daughter.  Countess  D'Alton, 
and  her  heirs  male  in  succession,  by  which  I  mean 
her  son  Richard ;  and  in  the  event  of  their  succeed- 
ing, they  are  positively  to  take  the  name  and  bear 
the  arms  of  oamwall ;  and  in  failure  of  my  daughter,' 
and  her  heir  male  above  mentioned,  I  wish  to  entail 
those  estates  on  my  own  heirs  male  above  mentioned. 

"  IV**.  I  wish  to  bequeath  to  my  beloved  wife.  Lady 
Trimlestown,  all  my  personal  property  of  every  descrip- 
tioiv  save  and  except  my  family  pictures,  which  are 
to  be  entailed  as  before  mentioned.  I  also  leave  to 
Lady  Trimlestown,  my  wife,  the  house,  demesne,  and' 
estates  of  Turvey,  with  all  the  property  thereunto  be- 
longing, in  the  counties  of  Kildare,  Roscommon,  Long- 
ford and  Dublin,  to  enjoy  during  her  natural  life,  in  as 
full  and  complete  a  possession  as  possible,  with  power 
to  eject  tenants  and  grant  leases,  as  is  usual  in  such 
cases ;  and  I  also  bequeath  to  Lady  Trimlestown,  my 
wife,  5,000/.,  to  be  secured  to  her  on  the  King's  County 
estate. 
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1827.  "V*.  I  wish  to  bequeath  to  my  daughter,  Countess 

^  ' — "^ — '      D'Alton,  600  /.  a-year,  during  her  natural  life,  for  her 

(lord)       sole  and  separate  use,   and   independent  entirely  on 

d'alton      ^^^  husband,  Peter  D'Alton ;  and  to  my  grand-daughter, 

and  others.     Henrietta  D'Alton,  5,000/.     To  my  grandson,  Richard 

D'Alton,  3,000  /.     And  in  the  event  of  Count  D'Al- 

ton's  outliving  my  daughter,  I  wish  to   leave  to  my 

grandson,  Edward  D'Alton,  400/.  yearly  during  his 

father's  life.      I  wish  to  name  my  cousin,   Colonel 

John  Oshea,   and  my  brother-in-law,  Colonel  Henry 

Eustace,  to  be  the  trustees  and  executors  of  this  my 
•11 

"  TRIMLESTOWN." 

June  14, 1827,      Lovd  RedcsdaU : — It  appeared  in  evidence  in  this 
u^ent.       ^^^    ^^^  ^^   j^^  j^^^  Trimlestown   had   executed 

several  papers  of  a  testamentary  nature,  and  among 
others,  a  will  of  date  the  8  th  December  1812  :  and  a 
bill  was  filed  in  the  Court  of  Chancery,  in  Ireland,  to 
have  the  provisions  of  that  will  carried  into  effect.  In 
the  course  of  the  proceedings,  an  interlocutory  order 
was  made,  directing  an  issue  to  try  the  validity  of  this 
instrument  and  a  receiver  was  appointed  in  the  mean 
time.  The  issue  was  rather  of  an  extraordinary  kind. 
It  was — ^that  Lady  Trimlestown  and  her  husb^d, 
Mr.  Lloyd,  should  bring  a  feigned  action  against 
Thomas,  the  present  Lord  Trimlestown,  to  try  the  ques* 
tion,  "  whether  the  paper-writing,  bearing  date  the  8th 
day  of  December  1812,  in  the  pleadings  in  this  cause 
mentioned,  be  the  last  will  and  testament  of  Nicholas 
Lord  Baron  Trimlestown,  deceased,  or  not ;  and  it  was 
added,  that  Count  D'Alton  and  Rosalie,  Countess 
D'Alton,  his  wife,  be  at  liberty  to  appear  in  the  said 
action  to  defend  their  rights,  and  that  of  their  issue,  as 
they  may  be  advised." 
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It  seemed  to  me,  when  the  cause  was  heard^  that       ]g^. 
"the  lustice  of  the  case  could  not  be  come  at  on  that  issue.      '    ^    ' 

*>  TRIMLI1STOW1I 

The  way  in  which  the  instrument  was  impeached  was       (lord) 

%hi» — ^that  it  was  executed  in  consequence  of  the  im-      d'alton 

proper  influence  of  the  Dowager  Lady  Trimlestown    ^^  others. 

over  her  husband,  and  that  it  was,  in  reality,  her  will, 

and  not  her  husband's.     On  this  point  a  vast  deal  of 

evidence  was  produced,  and  I  doubt  whether  a  great 

deal  of  it  was  not  of  a  description  which  ought  not  to 

liave  been  admitted.     Lord  Trimlestown  had  made  a 

will  before,  and  in  this  last  will  there  was  a  provision 

made  for  Lady  Trimlestown   far  beyond  what  had 

been  given  her  in  the  first  will.    The  verdict  was  given 

against  the  will,  and  an  application  was  made  to  the 

Court  of  Chancery  for  a  new  trial,  and  the  Court,  after 

calling  for  a  report  from  the  Judgei^  of  evidence  of 

two  of  the  witnesses  only,  refused  the  application ;  and 

from  that  refusal  an  appeal  was  brought  to  this  Houses 

and  your  Lordships  were  pleased  to  declare  ^^  that  the 

Lords  not  having  before  them,  in  this  case,  in  which  a 

fsme  covert  and  infants  are  parties  mutually  interestedi 

any  report  which  they  can  deem  authentic  of  all  tho 

evid^ice  given  at  the  trial,  are  unable  to  detennioe 

whether  the  verdict  complained  of  ought  or  ought  not 

to  be  deemed  conclusive;  and  it  was  therefore  ordered 

and  adjudged  that  the  said  order  of  the  14th  July 

complained  of  in  the  said  appeal  be,  and  the  same  was^ 

reversed ;  and  it  was  further  ordered  that  the  cause  bcr 

remitted  back  to  the  Court  of  Chancery  in  Ireland,  to 

rehear  the  motion  for  a  new  trial  upon  a  full  report 

from  the  Judges  of  the  whole  of  the  evidence  given  at 

the  trial  before  them,  the  Lords  deeming  such  report  ne-* 

cessary  in  a  cause  in  which  such  parties  are  interested." 

At  length  a  report  of  the  whole  of  the  evidence  was 

procured  from  two  of  the  Judges,  Lord  Norbury  and 
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18«7.  Mr.  Justice  Moore,  with  their  opinions  on  that  evidence ; 
TAiMLESTown  ^^^  it  appcETed  that  Lord  Norbury  thought  the  verdict 
(lord)  y^Q^  uQ^  warranted  by  the  evidence,  while  Mr.  Justice 
d'alton  Moore  thought  that  it  was.  Then  an  order  for  a  new 
*"•  trial  was  pronounced,  and  from  that  order  this  appeal 
is  brought  before  your  Lordships,  on  the  allegation 
that  no  new  trial  ought  to  be  granted.  When  this 
cause  came  on  for  hearing,  your  Lordships,  including 
the  noble  and  learned  Earl  (Eldon)  who  then  sat  on  the 
woolsack  and  myself,  thought  that  neither  the  Court  of 
Chancery  in  Ireland  nor  this  House  could  possibly 
make  a  decree  on  this  evidence,  which  did  not  affect 
the  rights  of  other  parties  claiming  under  the  will, 
although  a  great  deal  of  it  did  affect  the  rights  of  the 
Lady  Trimlestown.  Two  other  suits  were  depending 
in  the  Court  of  Chancery  in  Ireland  founded  on  these 
testamentary  papers,  in  which  Lady  Trimlestown  and 
her  husband,  Lloyd,  were  defendants ;  and  therefore 
I  cannot  better  describe  the  proceedings  than  by  saying, 
that  there  was  a  jumble  of  three  causes  materially, 
bearing  upon  each  other,  and  involving  interests  which 
could  not  be  decided  upon  this  issue.  Upon  the  whole, 
then,  we  thought  that  there  was  no  use  in  proceeding  in 
the  cause  as  it  stood,  and  that  the  only  useful  plan  was 
to  put  the  case  in  a  proper  shape,  so  as  to  include  the 
interests  of  all  parties  claiming  under  the  will  of  the  late 
Lord  Trimlestown.  He  had  made  a  variety  of  provisions 
in  his  will,  affecting  a  great  many  parties,  and  he  had 
in  view  a  variety  of  subjects  and  objects,  besides  the 
interests  of  Lady  Trimlestown.  In  the  evidence  on 
this  issue  it  was  attempted  to  connect  that  lady  with 
the  Countess  of  D'Alton,  by  reason  of  a  letter  which  the 
countess,  who  had  fallen  into  distressed  circumstances, 
had  written  to  Lady  Trimlestown,  thanking  her  for  the 
provision  which  had  been  made  for  her  (the  countess) 
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in  Lord  Trimlestown's  will.     It  is  necessary  then  to       1827. 
put  the  ease  in  such  a  shape  as  to  trace  and  ascertain      '    ^    ' 
ie  progress  of  this  influence  of  Lady  Trimlestown  on  "T-T 
the  mind  of  her  husband^  and  other  material  facts,      d'alton 
Suppose  the  last  will  of  Lord  Trimlestown  to  have  been    "***  others, 
executed  under  the  improper  influence  of  Lady  Trim- 
lestown, .  that  might  be  a  good   reason  for  its  being 
inoperative  as  far  as  she  was  concerned,  but  it  did  not 
follow  that  it  was  inoperative  as  to  the  whole  of  it ; 
and  then  the  question  would  arise,  how  far  the  prior 
instrument  would  be  affected  by  this  influence?     It 
appeared  clear,  then,  to  us  that  the  issue  and  the  trial 
were  not  sufficient  for  their  object,  as  far  as  the  interests 
of  all  the  parties  claiming  under  the  will  were  affected^ 
and  there  was  no  use  in  sending  the  matter  again  to 
trial  on  this  issue. 

The  order,  therefore,  which  I  would  propose  for  the 
adoption  of  your  Lordships  is  of  this  nature,  to  refer  the 
whole  matter  back  to  the  Court  of  Chancery  in  Ireland, 
for  the  purpose  of  enabling  the  Court  to  direct  an  issue 
including  the  matter  of  the  three  causes  together,  in 
order  to  try  the  rights  of  all  the  parties  concerned. 
This  is  necessary,  because  your  Lordships  cannot,  at 
present,  make  any  order  except  in  the  cause  before  you. 
Your  Lordships,  then,  will  probably  be  of  opinion  that 
the  cause  should  be  referred  back,  in  as  much  as^ 
having  regard  to  the  whole  matter,  the  merits,  as  affect- 
ing all  the  parties  interested,  cannot  be  properly  tried 
on  this  issue ;  and  the  Court  can  give  no  judgment  upon 
it,  and  therefore  there  is  no  use  in  proceeding  further 
on  this  issue :  and  that  the  parties  should  proceed  as 
they  might  be  advised,  so  as  to  ascertain,  on  a  proper 
issue,  what  were  the  testamentary  devises  of  the  testator, 
and  in  what  manner  and  in  what  words  such  devises 
were  made.     My  meaning  is,  that  the  jury  should  find 
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]  827.  specially  what  parts  of  the  will,  or  testamentary  papers, 
^  ^  '  they  found  valid,  and  what  not ;  and  that  all  the  parties 
(loed)  interested  should  be  called,  and  that  the  Dowager  Lady 
B'ALTON  Trimlestown  should  be  made  defendant  in  the  issue  : 
aod  otbera.  and  that  th^  Court  might  consider  whether  one  or  more 
issues  should  not  be  directed  for  the  purpose  of  trying 
the  rights  of  all  the  parties,  by  which  all  the  parties 
should  be  called,  so  that  the  verdict  might  be  such  as 
to  enable  the  Court  of  Chancery  to  decide  according  to 
the  rights  of  all  the  parties  concerned :  that  the  plain- 
tiffs may  have  the  opportunity  of  agreeing  upon  a  bill 
to  bring  all  the  parties  interested  before  the  Court,  as 
should  have  been  done  at  the  first ;  and  that  the  Court 
may,  thereupon,  do  as  may  be  just.  We  have  con- 
sidered a  variety  of  forms  for  your  Lordships  judgment, 
but  it  appeared  to  us  that  this  shorter  one  would  be 
be  best  adapted  to  answer  the  purposes  of  justice,  that 
is,  merely  sending  back  the  cause,  and  stating  the 
reasons  why  it  is  so  sent  back.  It  is  lamentable,  cer- 
tainly, that  so  much  expense  should  have  been  incurred 
to  no  purpose :  but  your  Lordships  attention  must  not 
be  confined  entirely  to  the  question  of  expense,  sinoe^ 
on  the  cause  as  it  stands,  no  judgment  can  possubly  be 
given ;  and  it  is  therefore  necessary  that  it  should  be 
put  in  a  proper  train,  that  the  whole  provisions  of  the 
will  may  be  carried  into  effect.  To  go  to  work  in  the 
regular  way  is  the  best  and  most  expeditious  course, 
while  the  irregular  and  partial  plan  Would,  in  the  end, 
be  found  to  be  the  worst  and  most  expensive. 
Eldon,  Eldon  (Earl  of)  : — I  do  not  mean  to  say  one  word 

more  than  this — that,  after  the  most  anxious  conside- 
ration of  the  case,  I  agree  in  the  proposition ;  being 
decidedly  of  opinion,  that  no  verdict  that  can  be  given 
on  this  issue  will  enable  the  Court  in  Ireland  to  give 
3uch  a  judgment  as  it  ought  to  give.     If  we  refuse  to 
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grant  a  new  trial,  the  effect  will  be  to  set  up  the  verdict  1827. 
given  in  the  former  one :  and,  if  we  consent  to  irrant  a  '  ' 
new  trial  on  this  issue,  it  will  only  be  putting  the  par-  (lord) 
ties  to  additional  expense,  without  any  object  at  all :  d^^lton 
so  that  all  we  can  do  at  present  is  to  remit  the  cause  «nd  othe». 
to  the  Court  below,  with  an  intimation  of  our  opinion 
as  to  what  ou^t  to  be  done.  A  great  deal  of  evidence 
was  admitted  on  the  trial,  which  I  doubt,  whether  it 
ought  to  be  received;  I  may  even  go  the  length  of 
saying,  that  I  think  it  ought  not  to  have  been  received. 
Besides  this,  there  is  a  material  point  here  which  was 
not  raised  below ;  namely,  whether  the  testamentary 
papers  might  not  be  invalid  as  to  some  of  the  items, 
and  not  as  to  the  whole.  We  had  a  case  not  long  ago, 
m  which  a  will  was  found  invalid  as  to  the  person  who 
suggested  it,  but  valid  as  to  the  other  parties.  Part  of 
a  will  or  testamentary  paper  may  be  good  as  to  one 
part  and  bad  as  to  another ;  and  that  renders  it  impor- 
tant that  the  jury  should  find  specially  in  what  manner 
and  words  the  devises  were  made  which  they  thought 
Talid.  Nothing  then  can  be  done  in  any  one  of  these 
three  causes,  but  the  whole  must  be  taken  together. 
It  is  useless  to  grant  a  new  trial  on  this  issue,  as  no 
verdict  could  be  given  on  it,  hat  would  enable  the 
Court  to  give  a  proper  judgment.  It  is  necessary, 
therefore,  that  the  proceedings  which  have  taken 
place  since  this  issue  was  directed  should  be  blotted 
out,  that  the  Court  may  have  the  opportunity  of  direct- 
ing another  issue,  which  will  enable  it  to  reach  the 
justice  of  the  case. 


Ordered  and  adjudged  that  the  Cause  be  referred  Form  of  the 
back  to  the  Court  of  Chancery  in  Ireland  for  further  14  |S^e"W 
consideration  thereof,   inasmuch  as  it  appears  to  this 
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1827.       House,  that  having  regard  to  all  the  circumstances  to 
TRiMLESTOWN  ^^  collcctcd  froHi  thc  sevcral  matters  appearing  from 


(lord)       the  Judge's  Report  to  have  been  offered  in  evidence  on 
d'alton      t"^l  of  ^^^  issue,  directed  by  the  said  Order  of  the  18th 
ttiid  others,    ^j^y  of  June   1817f  the  merits  of  the  whole  case  as 
affecting  the  rights  of  the  appellant  in  this  cause,  and 
of  other  persons  interested  in  the  real  estates  of  Nicholas 
Lord  Trimlestown,  deceased,  and  claiming  under  or 
against  the  several  instruments  produced  in  evidence 
on  the  said  trial,  cannot  be  properly  tried  on  such 
issue,  and  that  therefore  it  is  not  fit  that  any  further 
proceedings  should  be  had  under  the  said  Order  of 
the  24th  day  of  May  1884,  complained  of  in  the  said 
appeal:  but  that  the  parties  interested  should  be  at 
liberty  to  proceed  as  they  should  be  advised  for  the 
purpose  of  bringing  before  the  said  Court  of  Chancery 
the  question,  whether  by  all  or  any,  and  which  of  the 
several  instruments  alleged  to  have  been  executed  by 
the  said  Nicholas  Lord   Trimblestown,  deceased,  as 
testamentary  instruments,  or  by  any  and  what  parts  or 
part  thereof  respectively  the  said  Nicholas  Lord  Trim- 
lestown,  deceased,  did  devise  all  or  any   and  what 
parts  or  part  of  his  real  estates,  and  in  what  manner, 
and  by  what  words ;  and  that  a  proper  issue  or  issues 
may  be  directed  by  the  said  Court,  in  such  manner 
as  may  be  necessary,  and  in  which  all  proper  per- 
sons may  be  made  parties,  so  that  upon  the  verdict  or 
verdicts  which  may  be  given  on  the  trial  of  such  issue 
or  issues,  the  said  Court  may  b^  enabled  to  pronounce 
a  decree  respecting  the  rights  of  the  appellant  in  this 
cause,  consistent  with  his  rights,  and  with  the  rights  of 
all  other  persons  claiming  interests  in  the  real  estates 
of  the  said  Nicholas   Lord    Trimlestown;    and   this 
House  is  of  opinion,  that  the  rights  of  the  plaintiffs  in 
this  cause    cannot   be   properly  determined  on    the 
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pleadings  in  this  cause,  as  the  same  now  stand :  And  it  jg^z. 

b  further  ordered,  that  this  cause  be  referred  back  to  trimlStowm 

the  said  Court  of  Chancery,  for  the  further  considera-  (lord) 

tion  of  the  said  Courts  to  the  end  that  the  said  Court,  p'altuiv 

having  regard  to  the  several  matters  hereinbefore  ex-  ^^^  others, 
pressed,  may  further  proceed  in  the  said  cause,  in  such 
manner  as  shall  be  just. 


VOL.  I. — NewS.  H 
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18th  Maj, 

APPEAL     raOM     THE     ENGLISH 

COURT 

1817. 

•OF    EXCHEQUEIl. 

Tithes. 
Title. 

Glegg  and  others 

» 

Appellants. 

Legh         .        -        .        . 

- 

Respondent. 

^nd 

Cherry     -        -        -        - 

- 

Appellant. 

Legh         ,        .        -        - 

- 

Respondent. 

Where  a  person  had  a  beneficial  interest  for  life  in  an  im- 

Eropriate  rectory,  and  was  in  actual  possession,  held  that 
e  was  entitled  to  take  the  tithes,  though  the  estate  was 
subject  to  a  trust  term  for  securing  annuities,  and  to  a 
mortgage — he  having  paid  the  annuities  and  the  interest  of 
the  mortgage-money,  and  neither  trustees  nor  mortgagees 
interfering  with  his  possession. 


Richard  legh,  in  Hilary  term,  1817,  exhibited  his 
bill  of  complaint  in  his  Majesty's  Court  of  Exchequer 
at  Westminster  against  the  appellants,  stating,  that  the 
respondent  was,  in  and  previously  to  the  month  of 
December  1815,  seised,  or  well  entitled  for  his  life,  of 
or  to  the  said  impropriate  rectory  or  parsonage,  and 
that  as  such  impropriator,  he  was  at  the  time  aforesaid, 
and  then  was,  entitled  to  the  tithes  before  mentioned ; 
and  that  the  appellants  had  taken  tithes  of  hay,  clover, 
and  other  grasses,  and  had  refused  to  pay  or  account 
for  the  same,  and  praying  that  an  account  might  be 
taken  of  the  said  tithes  during  the  said  year  1816 ; 
and  that  the  said  appellants  might  pay  to  the  said 
respondent  what,  upon  taking  such  account,  should 
appear  to  be  due  to  him   from  the  said   appellants 
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tespectively,  the  respondent  waving  all  penalties  which 
might  have  been  incurred  by  the  appellants  respectively 
i>y  their  subtracting  or  not  setting  out  the  said  tithes. 

Glegg   and    the  other  parties  admitted  by  their 

Uiswers,  that  they  had  paid  the  tithes  to  the  plaintiff 

for  some  time,  but  that  they  had  discontinued  paying 

them,  because  they  found  that  the  rectory  was  vested 

Ui  trustees  for  several  long  terms,  for  securing  certain 

^i^uities  charged  upon  them ;  and  that  as  the  legal 

^Btate  was  not  in  Richard  Legh,  he  was  not  entitled  to 

demand  the  tithes.     And  that  the  legal  estate  was  in 

Certain  mortgagees,  to  whom  it  had  been  mortgaged  by 

the  trustees.     Legh,  in  answer  to  a  cross-bill  filed 

Against  him  by  the  other  parties,   which  it   is  not 

il^cessary  to  notice  here  more  particularly,  admitted 

tlie  outste&ding  terms  and  annuities  and  the  mortgage, 

l^nt  stated  that  all  the  arrears  of  the  annuities  and 

interest  of  the  mortgage  money  had  been  regularly 

up  and  satisfied ;  and  that  neither  the  trustees 

r  mortgagees  had  ever  attempted  to  interfere  with  his 

ion;  and  that  he  was  the  only  one  in  equity 

utitled  to  take  the  tithes  ;  and  that  the  terms  vested 

the  trustees  were  merely  collateral  securities  for  the 

ue  payment  of  the  annuities.    The  following  is  a 

extract  from  the  answer : 

<'  Denies  it  to  be  .true  to  the  best  of  his  knowledge, 

'^afonnation,  and  belief,  that  there  are  or  is  divers  or  any 

^outstanding  terms  or  term  in  the  said  impropriate  rec- 

*S3ory  or  pia«onage,  or  in  the  tithes  of  the  said  township 

^3ff  Bosley,  or  any  of  them,  vested  in  divers  or  any 

'j|)6r8ons  or  person,  save  as  aforesaid,  and  save  as  here^ 

iaafter  mentioned   (that  is  to  say),  that  there  is  an 

outstanding  term  of  ninety-nine  years,  if  John  RouUs^ 

the  younger  (who  afterwards  took  the  name  of  Legh, 

4md  is  now  dead)^  and  Harriet^  his  wife^  or  either  of 
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1827. 

OLEOG 

and  others 

V. 
LEOH, 

and 

CHERRY 

V. 

LEOH. 


them,  should  so  long  live,  granted  by  a  certain  inden-: 
ture  of  release,  dated  the  8th  day  of  November  1 777 r 
which  said  term  of  ninety-nine  years,  determinable  as* 
aforesaid,  is  now  vested,  as  this  defendant  believes,  in 
Wilbraham  Egerton,  of  Tatton,  in  the  county  of  Ches-- 
ter,  esquire,  and  Thomas  William  Tatton,  of  Wilkin-. 
shaw,  in  the  said  county,  esquire,  for  the  residue 
thereof,  in  trust  only,  for  better  securing  unto  the  said. 
Harriet  Legh  an  annuity  in  the  usual  manner,  but  all 
arrears  of  the  said  annuity  have  been  duly  paid  up  to 
the  present  time." 

**  Says  that  (amongst  other  estates)  the  tithes  of  the 
said  township  of  Bosley,  together  with  the  tithes  of 
other  townships  within  the  said  parish  of  Prestbury. 
(being  part  of  and  parcel  of  the  premises  in  and  by: 
the  said  will  of  the  said  Charles  Legh),  were  by  the 
trustees  of  the  said  term  of  four  hundred  years  created 
by  the  jsaid  will  of  the  said  Charles  Legh  and  pursuant 
to  the  trusts  thereof  selected  and  granted  by  the  said 
trustees,  by  virtue  of  certain  indentures  of  demise  or 
mortgage  for  the  residue  of  the  said  term  of  four  hun- 
dred years,  to  certain  persons  as  mortgagees,  for  the 
purpose  of  securing  7,000/.  and  interest ;  which  said 
sum  of  7^000 /.  and  interest  was  levied  and  raised  by 
the  said  trustees,  and  paid  and  applied  in  discharge  of 
the  several  legacies  specifically  given  and  charged  by 
the  said  will  and  codicil  on  the  said  premises  thereby 
devised.'' 

"  Says,  that  by  reason  of  divers  mesne  assignments; 
and  other  acts  and  assurances  valid  in  the  law,  the  said 
indentures  of  demise  or  mortgage,  and  the  tithes,  here- 
ditaments, and  premises  therein  contained,  have  been 
assigned  to,  and  are  now  vested  in,  William  Davenport 
and  John  Glegg,  esquires,  for  the  residue  of  the  said 
term  of  four  hundred  years,  for  securing  the  jsaid  sum 
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7,000  /.  and  interest,  and  then  in  trust  to  secure  one 

iot-charge  or  annual  sum  of  100/.  to  be  paid  to  the 

s^wd  Mary  Bowen,  formerly  Mary  Legh,  in  the  said 

ill  and  codicil,  and  also  in  the  said  bill  of  complaint 

hereinbefore  named  at  the  times  and  in  manner 

lerein  mentioned." 

*^Says,  that  the  said  sum  of  7,000/.  was  advanced  by 

'^lie  said  William  Davenport  and  John  Glegg,  and  paid 

-i^y  them  to  the  mortgagees  out  of  a  large  sum  of  money 

in  their  hands,  raised  by  them  by  the  sales  of  timber 

off  the  estates  devised  by,  and  as  trustees  acting  imder 

oertain  trusts  contained  in  the  said  will  of  the  said 

Charles  Legh ;  and  that  he,  this  defendant,  as  tenant 

for  life  in  possession  of  the  estates  devised  by  the  said 

^%vill,  hath  been  alwiays  beneficially  entitled  to  receive 

^and  enjoy  all  interest  monies  arising  from  or  accruing 

in  respect  of  the  said  trust-money  or  sum  of  7,000  L  so 

xaised  by  the  said  William  Davenport  and  John  Glegg, 

smd  advanced  and  paid  by  them  for  the  benefit  of  th^ 

estate  as  aforesaid ;  and  that  the  respective  annuities 

secured  by  both  the  said  terms  of  ninety-nine  years, 

determinable  as  aforesaid,  and  four  hundred  years,  an4 

now  outstanding,  have  been  respectively  duly  paid  and 

satisfied  up  to  the  present  time;  and  that  there  are 

now  no  arrears  or  sums  of  money  due  in  respect  of  the 

interest  of  the  said  sum  of  7,000  /.,  or  in  respect  of  the 

said  respective  annuities,  or  in  respect  of  any  legacies 

or  debts  charged  by  the  said  will  and  codicil,  or  secured 

by  virtue  of  the  trusts  of  the  swd  tenn  of  four  hundred 

years." 

^'  Says,  that  none  of  the  trustees  or  mortgagees,  in 
whom  the  said  tithes  or  any  part  thereof  are  vested  as 
aforesaid,  have  taken  any  steps  to  enter  into  the 
possession  or  receipt  of  the  said  tithes,  or  any  part 
thereof." 

H3 
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The  defendants  below  also  set  up  a  modus,  but  wUl 
out  eflfect. 

The  case  of  Legh  and  Cherry  was  of  the  same  kin 
exactly,  except  that  the  modus  was  insisted  upon  \ 
greater  length,  but  not  made  out. 

In  July  1821,  the  Court  of  Exchequer  decreed  fi 
the  plaintiff  Legh  in  both  cases ;  and  from  these  decree 
the  appellants  Glegg  and  Cherry  appealed,  for  tl 
following  among  other  reasons  : 

Because  the  respondent  (Legh)  did  not  in  the  sai 
cause  prove,  that  he  was  seised  of,  or  entitled  to  tl 
said  tithes,  claimed  by  the  said  bill,  either  for  life  i 
any  other  period. 

And  because  it  was  proved,  that  the  legal  estt: 
and  interest  in  the  said  rectory  and  parsonage,  wi 
vested  in  other  persons  than  the  respondent,  and  thi 
the  respondent  was  not  entitled  to  the  tithes  claimi 
by  the  bill. 

In  behalf  of  the  respondent,  Legh,  it  was  contends 
that  the  decree  should  be  af&rmed : 

Because  the  said  respondent  having  piroved  that  he  wt 
in  the  actual  possession  of  the  said  impropriate  rectof 
by  receipt  of  tithes  from  the  several  appellants  then 
selves,  and  the  evidence  produced  by  the  respondei 
not  having  shown  a  right  in  any  other  person  to  receii 
the  tithes  demanded  by  the  respondent,  but  mere! 
that  there  were  some  terms  outstanding  in  trustee 
which  terms  had,  up  to  the  time  of  the  filing  of  tl 
respondent's  said  answer  to  the  said  cross-bill  (the  on 
evidence  thereof  produced  by  the  appellants),  bei 
fully  satisfied,  and  no  valid  ground  of  exemption  firo 
such  payment  having  been  stated  or  proved  to  exii 
the  respondent  was  entitled  to  have  a  decree  for  pa; 
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ment  of  the  tithes  demanded  by  his  said  bill  in  the        1327. 
terms  in  which  such  decree  was  pronounced.  *    ^""^ 

Eldon  (Earl  of )  :  It  is  too  much  to  say  that  a  mort-     I8tt  May, 
gagee  not  in  possession  should  be  entitled  to  the  rents    j-d-«Jj» 
and  profits  of  the  estate,  and  therefore  the  defendants 
below  have  no  right  to  refuse  the  payment  of  their 
tithes  on  that  ground.      Another  ground  taken  here  is 
that  of  a  modus,  with  respect  to  which  the  Court  of 
Exchequer  did  not  seem  much  inclined  to   give  an 
opinion,  nor  indeed  was  it  necessary  here,  for  although 
there  were  some  vague  and  indistinct  indications  of 
a  modus,  there  was  nothing  like  that  sort  of  evidence 
upon  which  the  judgment  of  a  court  of  justice  could 
be  safely  founded.      I  think  therefore  the  Court  of 
Exchequer  was  right  in  both  these  judgments. 

Judgments  affirmed. 


H4 
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*^«y^^#  APPEAL   FROM   THE   COURT   OF  EXCHEQUER^ 

1827.  r  \ 

(ENGLAND.) 


Xlectioft. 


Morgan  and  others     -        -      Appellants. 
Edwards         -        -        -        -      Respondent. 

A  woman  entitled  absolutely  to  certain  leasehold  premised 
marries,  and  by  the  mamage  settlement  becomes  entitled 
absolutely  to  the  same  premises,  in  case  she  survives  the 
husband.  He,  by  his  will>  disposes  of  the  premises  as  if 
they  had  been  hia  own,  and  gives  them  to  his  wife  for  life^ 
and  then  to  her  first  and  second  daughters  for  life  in  suc- 
cession. The  wife  takes  some  advantages  under  the  will 
of  the  husband,  in  addition  to  the  leasehold  premises,  but 
is  entirely  ignorant  of  any  necessity  to  elect,  and  miakea 
no  election  in  fact.  The  wife  makes  a  will,  by  which  the 
leasehold  premises  are  left  to  her  eldest  daughter  absolutely 
according  to  her  power,  under  the  marriage  settlement,  but 
in  contravention  of  the  husband's  will,  by  which  the  eldest 
daughter  had  only  an  estate  for  life.  On  the  death  of  the 
eldest  daughter,  the  second  daughter  claims  the  property, 
and  is  let  into  possession  by  the  representative  of  tne  eldest 
daughter^  in  ignorance  of  his  own  right.  Some  years  after- 
iR^ards,  the  representative  of  the  eldest  daughter  filed  hia 
bill  in  the  Excheouer  for  restitution  to  him  of  the  premises 
in  question,  on  the  ground  that  the  wife  had  a  right  to 
dispose  of  ihe  premises  absolutely^  and  that  she  was  not 
bound  to  elect,  and  never  thought  of  electing  under  the 
will  of  her  husband.  Held  by  the  House  of  Lords,  affirm* 
ing  a  judgment  of  the  Court  of  Exchequer,  that  the  claim 
of  the  representative  of  the  eldest  daughter  was  good,  and 
that  this  was  not  a  case  for  election. 


Owen  or  Gwenllian  Jones,  was  entitled,  by 
lease,  of  date  1756,  from  Bridget  Bevan,  to  certain 
leasehold  premises,  "  to  hold  to  the  said  Gwen  or 
Gwenllian  Jones,  her  executors  and  administrators, 
for  a  term  of  ninety-nine  years,  if  she  and  her  daugh'» 
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ters,  Margaret,  Bridget  and  Elizabeth,  or  any  of  them,        1 327. 
ishould  so  long  live,  at  the  yearly  rent  of  22/."  '    ""    ' 

In   contemplation  of   a  marriage  between   Gwen     andothen 
Jones  and  Thomas  Thomas,  a  marriage-settlement  was     bd^rm. 
made,  in  January  1758,  reciting,  "  that  a  marriage  xheM    ' 
was   intended  to  be  had  between  the  said  Thomas  Settlement 
Thomas  and  Gwenllian  Jones ;  and  also  reciting,  that  Thonwa  and 
the  said  Gwenllian  Jones  was  then  entitled  to  and  pos-  p'l'^i  Jo»«»> 

^^•^  JanuaiT, 

messed  of  a  considerable  personal  estate,  consisting  of  1758,  whereby 
ready  money,  securities  for  money,  leasehold  estates,  w^^iS 
stock  and  crop,  and  other  personal  effects,  of  the  value  ^?^^°T* 
of  600/.  and  upwards ;  and  which  said  personal  estate,  then  intended 
and   the  increase  thereof,   were    thereby   agreed  by  thesu^vw 
the  said  Thomas  Thomas  and  Gwenllian  Jones,  to  be  an<*^eexecu. 

tors,  adminift* 

assign^  to  the  said  David  Edwards  and  John  Harries,  trators  and 
upon  the  trusts  therein  and  hereinafter  mentioned ;  it  J^^or. 
is  witnessed,  that  in  consideration  of  the  said  intended 
marriage,  and  for  making  a  provision  for  the  said  Mar- 
garet Jones,  Bridget  Jones,  and  Elizabeth  Jones,  the 
infant  children  of  the  said  Gwenllian  Jones ;  also  in 
consideration  of  5  s.  unto  the  said  Gwenllian  Jones, 
paid  by  the  said  David  Edwards  and  John  Harries, 
the  said  Gwen  Jones,  with  the  consent  of  the  said 
Thomas  Thomas,  testified  in  manner  therein  mentioned, 
did  assign,  transfer  and  set  over  unto  the  said  David 
Edwards  and  John  Harries,  their  executors,  adminis- 
trators and  assigns,  all  and  singular  the  said  Gwenllian 
Jones's  ready  money,  securities  for  money,  goods,  cat- 
tle, chattels  and  personal  estate  and  effects  whatsoever ; 
also  all  and  every  the  leasehold  messuage,  lands,  tene- 
ments and  hereditaments  of  her  the  said  Gwenllian 
Jones,  and  which  she  was  entitled  to  or  held  by  lease 
or  leases  from  any  person  or  persons  whatsoever  or 
wheresoever  situate ;  and  all  the  rents,  produce,  increase 
pr  other  profit  or  advantage  whatsoever,  that  could  or 
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laokigbt  be  had,  recovered,  obtained  or  gotten,  by  and 
from  the  said  leasehold  estate,  money,  goods,  chattels, 
effects  and  personal  estate  aforesaid,  or  any  part  Or 
parts  thereof  respectively ;  to  hold  the  said  leasehold 
premises,  with  the  appurtenances,  unto  the  said  David 
Edwards  and  John  Harries,  their  executors,  adminis- 
trators and  assigns,  frcnn  thenceforth  for  the  residue 
and  remainder  of  the  term  or  terms  of  years  in  and  by 
the  said  lease  or  leases  granted  and  then  to  come  and 
unexpired ;  and  to  hold  the  said  money,  securities  for 
money,  goods,  chattels,  personal  estate  and  effects, 
unto  the  said  David  Edwards  and  John  Harries,  their 
executors,  administrators  and  assigns  for  ever,  upon 
the  trusts  following  (amongst  others),  viz.  in  trust  for 
the  said  Gwen  Jones,  her  executors,  administrators  and 
assigns,  until  the  solemnia^ation  of  the  said  intended 
marriage;  and  after  the  solemnization  thereof,  upon 
trust  ajs  to  300/.  for  the  maintenance  of  and  to  be 
divided  amongst  the  said   Margaret  Jones,  Bridget 
Jones,  and  Elizabeth  Jones,  in  the  manner  and  at  the 
times  therein  particularly  mentioned ;  and  upon  fur- 
ther trust  and  confidence,  that  the  said  trustees  and 
the  survivor  of  them,  and  his  executors^  administrators 
and  assigns,  should,  with  all  convenient  speed,  call  in 
and  receive  all  and  every  other  sum  and  sums  of 
mcmey,  due  from  any  person  or  persons  whatsoever, 
by  any  security  or  otherwise,  to  the  said  Gwen  Jones, 
and  all  and  every  other  sum  or  sums  of  money,  then 
ready  by  her,  and  which  should  remain  after  the 
raising  of  the  said  sum  of  300 /L  as  aforesaid^  and 
should  place  and  lay  out  the  same,  on  such  securities, 
in  their  own  names,  as  the  said  Thomas  Thomas  and 
Gwenllian  Jones,  his  intended  wife,  should  approve 
of  and  permit,  and  suffer  the  said  Thomas  Thomas  and 
Gwen  Jonesy  his  intended  wi£e,  during  their  joint  lives. 
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to  take  and  receive,  not  onlj  the  interest  and  proceeds 
of  such  remaining  money,  but  also  the  rents  and  pro- 
fits of  the  said  leasehold  estates,  and  likewise  to  take 
and  have  the  use  and  enjoyment  of  all  the  rest  of  the 
personal  estate  and  effects  of  the  said  Gwen  Jones,  and 
the  produce  and  increase  thereof;  and  from  and  after 
the  decease  of  either  of  them,  the  said  Thomas  Thomas 
and  Gwenllian  Jones,  should  assign,  transfer  and  apply, 
or  deliver  the  said  remaining  money,  and  all  interest 
due  thereon,  and  the  said  leasehold  estates  and  effects 
thereby  before  assigned  as  aforesaid,  to  the  survivor  of 
them,  the  said  Thomas  Thomas  and  Gwen  Jones  his 
intended  wife,  and  the  executors,  administrators  and 
assigns  of  such  survivor/' 

The  premises  being  thus  settled  upon  the  survivor, 
and  the  executors  and  administrators  of  such  survivor — 
Thomas  Thomas  the  husband,  in  1769,  made  his  will, 
by  which  he  gave  the  premises  in  question  to  his  wife 
for  life,  and  then  to  her  daughters  Margaret  and  Bridgret 
Buccessively  for  life,  and  to  Elizabeth  for  the  remainder 
of  the  term,  disposing  of  the  premises  as  if  they  were 
absolutely  his  own,  without  regard  to  the  provisicMis  of 
the  marriage  settlement.  Margaret  the  eldest  daughttf 
had  by  that  time  intermarried  with  the  respondent 
Edwards,  and  Bridget  with  the  appellant  Morgan,  and 
Elizabeth  with  the  appellant  Morris.  The  material 
clause  in  the  will  was  as  follows  :  '^  I  also  give 
"  all  the  estate  which  I  hold  by  lease  from  Mrs. 
^*  Bevan,  to  Gwenllian,  my  dear  and  beloved  wife,  for 
*^  and  during  the  term  of  her  natural  life ;  and  from 
'^  and  after  her  decease,  to  the  said  Margaret  Jcmes 
<^  (meaning  the  said  Margaret,  the  wife  of  Thomas 
^^  Edwards),  for  the  term  of  her  natural  life ;  and  im- 
^'  mediately  ftom  and  after  her  decease,  to  the  said  Brid- 
'*  get  Jones  (meaning  the  defendant  Bridget)^  for  and 
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"  during  the  tenn  of  her  natural  life ;  and  immediately 
"  from  and  after  her  decease,  to  the  said  Elizabeth  Jones 
"  (meaning  the  defendant  Elizabeth,  who  married  Rees 
"  Morris),  for  and  during  the  remainder  of  the  term 
"  granted  on  the  said  leasehold  estate ;  and  the  said 
"  testator  Thomas  Thomas,  by  his  said  will,  gave  and 
"  bequeathed  to  the  said  Gwenllian  his  wife,  all  the 
"  rest,  residue  and  remainder  of  his  personal  estate, 
"  goods,  chattels,  furniture,  cattle,  implanents  of 
^^  household  and  husbandry,  and  all  his  stock  and 
**  effects,  for  ever,  if  she  continued  his  widow,  and 
"  appointed  her  sole  executrix  of  that  his  will." 

Thomas  Thomas  died  in  1776?  leaving  his  wife 
Gwenllian  Jones  or  Thomas  surviving,  and  she  in 
1785  made  her  will,  by  which  she  appointed  her  eldest 
daughter  Margaret  her  sole  executrix,  and  bequeathed 
her  the  premises  in  question  and  the  whole  of  her  pro- 
perty absolutely,  in  conformity  with  her  powers  under 
the  marriage  settlement,  without  limiting  the  interest 
of  Margaret  to  a  life  interest,  as  prescribed  by  the  will 
of  her  deceased  husband  Thomas  Thomas. 

Mrs.  Jones  or  Thomas  died  in  1790,  leaving  the 
three  daughters  surviving,  and  Edwards  the  husband 
of  Margaret  proved  the  will  of  Mrs.  Thomas,  and  he 
and  his  wife  Margs^ret  Jones  entered  into  possession  of 
the  premises. 

In  I8O7  Margaret  Jones,  the  wife  of  Edwards,  died, 
and  then  Morgan  claimed  the  possession  of  the  lease- 
hold estate,  in  virtue  of  the  supposed  right  of  Bridget 
his  wife,  under  the  will  of  Thomas  Thomas ;  and  Thomas 
Edwards,  not  being  aware  of  his  own  right,  as  repre- 
sentative of  his  wife  Margaret,  who  had  become  entitled 
absolutely  under  the  will  of  her  mother,  founded. on 
tlje  provisions  of  her  marriage  settlement  with  Thomas, 
relinquii^hed  the  possession  into  which  Morgan  entered. 
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In  1818,  however,  Thomas  Edwards  fried  his  bill       i827. 
in  the   Exchequer,    stating  the  circumstances,   and      morgan 
praying  that,  "  John  Morgan  and  Bridget  his  wife,     and  othen 
might  be  compelled  by  the  decree,  order,  and  direction     edwards^ 
of  the  said  Court  of  Exchequer,  to  deliver  up  to  the  Prayer  of  th* 
respondent,  Thomas  Edwards,  the  possession  of  the  j^^j^^j^^^^ 
said  leasehold  premises,  and  the  deeds  relating  thereto,  Thomas  Ed- 

wards 

particularly  the  said  indenture  of  marriage  settle- 
mant,  bearing  date  the  31st  day  of  January  1758,  and 
the  indenture  of  lease  bearing  date  the  l6th  February 
1756;  and  that  the  appellants,  John  Morgan  and 
Bridget  his  wife,  might  also  account  for,  and  pay  to 
the  respondent  Thomas  Edwards,  the  arrears  of  rent 
for  the  said  premises,  or  the  value  of  the  said  premises, 
to  be  let  for  the  time  during  which  they  had  been  in 
the  possession  of  the  same." 

To  this  bill  Morgan  and  his  wife  Bridget,  and  MorriiJ 
and  his  wife  Elizabeth,  put  in  their  answers,  in  which 
they  insisted  that  the  will  of  Thomas  Thomas  raised 
a  case  of  election,  and  that  Mrs.  Thomas  or  Jones  had 
elected  to  take  under  that  will,  and  was  therefore  bound 
to  fulfil  its  provision.  That  part  of  the  answers  were 
in  these  terms  :  "  That  although  by  the  terms  of  the 
said  marriage  settlement  the  said  leasehold  premises 
were  assigned  to  the  trustees  therein  named,  upon  trust 
after  the  decease  of  either  of  them,  the  said  Thomas 
ThomSis  and  Gwenllian  his  wife,  to  assign  and  deliver 
up  the  same  to  the  survivor  of  them  the  said  Thomas 
Thomas  and  Gwenllian  his  wife,  and  the  executors 
arid  administrators  of  such  survivor ;  and  although  the 
said  Gwenllian  Thomas  survived  her  said  husband,  and 
thereby  under  and  by  virtue  of  the  said  settlement 
became  entitled  to  the  said  leasehold  premises;  yet 
that  the  said  Thomas  Thomas  by  his  said  will  took 
upon  himself  to  dispose  of  the  said  leasehold  premises 
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as  his  own,  and  that  he  also  gave  to  the  said  Gwenlliaii 
Thomas  the  residue  of  his  personal  estate  and  effects,  ta 
the  amount  of  ifiOOL  and  upwards,  and  that  the  same 
was  of  much  greater  value  than  the  said  lease ;  aad 
that  the  said  Gwenllian  Thomas  accepted  such  bequest 
land  took  under  the  said  will  benefits  of  greater  value 
&an  the  said  leasehold  premises,  and  frequently  de« 
clared  that  the  said  leasehold  premises,  after  her  deaths 
would  go  to  her  said  daughters  in  succession,  one  after 
the  other,  and  therefore  the  appellants,  John  Mor- 
gan and  Bridget  his  wife,  submitted  that  the  said 
GK^nllian  Thomas  must  be  considered  as  having  made 
her  election  to  take  under  the  said  will,  and  to  have 
thereby  confirmed  the  said  bequest  of  the  said  lease- 
hold premises ;  and  that  the  s^pellants  ought  not  to  be 
compelled  to  deliver  up  the  possession  of  the  said  leaser 
hold  premises,  nor  the  deeds  relating  thereto,  nor  the 
said  lease  of  the  l6th  day  of  February  1756,  nor  to 
eocount  for  and  pay  to  the  respondent^Thomas  Edwardr 
the  arears  of  rent  of  the  said  premises,  nor  the  value  of 
the  said  premises." 

In  the  year  1822,  Morgan  and  the  other  appellants 
filed  a  cross-bill,  charging  that  Mrs.  Thomas  had 
derived  considerable  interests  under  the  will  of  her 
bTisband  Thomas  Thomas,  independently  of  the  leasee 
fcrold  premises  in  question,  and  prayed  that  it  might 
be  declared,  that  Mrs.  Jones  or  Thomas  was  bound  to 
make  her  election  whether  to  take  imder  that  wiU^  and 
that  she  had  -elected  to  take  imder  it,  and  had  there- 
fore relinquished  her  rights  under  the  marriage  settle- 
ment :  and  that  upon  the  death  of  her  eldest  daughter 
Margaret,  the  second  daughter  Bridget  and  her  hus- 
band Morgan  in  her  right,  became  entitled  to  the  pos- 
session of  the  leasehold  premises,  &c.  The  respon- 
dent, in  his  answer^  denied  that  the  personal  estate 
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^hich  Mrs.  Jones  Thomas  acquired  under  the  will  of 

^er  husband  was  of  any  great  value  over  and  aborre 

that  of  the  leasehold  premises,  and  that  it  never  oc-     toad  othm 

carred  to  her  to  make  an  election;  and  thalt,  in  point  of     edwauw. 

fitcty  she  never  had  made  one.  Some  witnesses  were  eic- 

amined  on  both  sides,  but  elicited  nothing  maiterial ;  aid 

the  cause  vested  substantially  on  the  biUsand  answeis. 

Both  die  said  causes  inane  on  to  be  heard  befere  the  i824,  Not.  a 
Right  Honourable  the  Loid  Chief  B«ron  of  His  M».  ^hTi^ 
jesty «  Court  of  Eachequer,  on  the  8th  day  (tf  Nwem-  JJ*^^[^ 
ber  1824,  when  his  Lordship  was  pleased  to  decree  ingofbocb 
that  Ae  appellants,  John  Morgan   and  Bridget  hia  Se  subjeoof 
wife,  should  forthwith  deliver  up  to  the  respondent,  ^®  present 
Thomas  Edwards,  the  possession  of  the  said  leasehold 
premises,  in  the  pleadings  mentioned,  and  that  the  said 
indenture  of  lease  should  be  forthwith  delivered  up  by 
tbe    afipeQant,    John    Morgan,    to    the    respondents 
Thomas  Edwards,  or  such  person  as  he  should  appoint 
to  receive  the  same,  together  with  any  other  tide-deeds, 
jiapers  or  writings,  in  the  possession,  custody  or  power 
of  the  appellairt,  John  Morgan,  relating  to  the  title  of 
the  said  leasehold  estate ;  and  that  the  respondent, 
Thomas  Beynon,  should  ibrthwdth  deliver  up  to  tiie 
iseapondent,  Thomas  Edwards,  or  to  such  person  as  he 
odiould  appoint  to  receive  the  same,  the  said  indenture 
^settlemest,  and  should  execute  to  the  respondent^ 
Thomas  Edwards,  or  to  such  person  as  he  should  ap- 
point, a  proper  deed  of  assignment  of  the  said  lease. 
Jknd  it  was  further  decreed  that  the  cross-bill  idiould 
be  discharged  with  costs. 

'  Erom  this  decree  Morgan  and  Morns  appealed  to 
the  House  df  Lords;  and  contended  that  the 
ought  to  be  reversed,  ior  th^  following  reasons  : — 
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Ist,  Because  it  is  clear  that  the  will  of  the  saidt 
Thomas  Thomas  raised  a  case  of  election  on  the  part  of 
the  said  Gwenllian  Thomas,  as  to  the  said  leasehold  pre- 
mises, and  to  the  residuary  personal  estate  of  the  said. 
Thomas  Thomas  ;  and  it  having  been  admitted  by  th6. 
answer  of  the  respondent,  Thomas  Edwardsi,  that  the 
said  Thomas  Thomas  died  possessed  of  personal  pro- 
perty more  than  sufficient  to  pay  his  debts,  and  that 
his  residuary  personal  estate  and  effects  was  possessed 
by  the  said  Gwenllian  Thomas,  and  applied  by  her  tof 
her  use,  it  must  at  this  distance  of  time  be  inferred 
and  presumed,  that  the  said  Gwenllian  Thomas  elected 
to  take  under  the  will  of  the  said  Thomas  Thomas ; 
and  to  give  effect  to  his  will  in  regard  to  the  bequest 
of  the  said  leasehold  premises. 

2dly,  Because  if  the  said  Gwenllian  Thomas  did  not 
intend  to  give  effect  to  the  said  Thomas  Thomas's 
will,  so  far  as  regards  the  bequest  of  the  said  leasehold 
premises,  it  was  incumbent  upon  her  to  have  kept  ac- 
counts of  the  personal  estate  of  the  said  Thomas 
Thomas  possessed  by  her,  and  of  her  payments  out  of 
such  personal  estate,  and  to  have  ascertained  the  resi- 
due of  such  personal  estate,  so  that  the  appellants, 
Bridget  Morgan  and  Elizabeth  Morris,  might  be  com- 
pensated out  of  such  residue  for  the  loss  they  sus- 
tained by  the  said  Gwenllian  Thomas  not  giving  effect 
to  the  bequest  of  the  said  leasehold  premises,  con- 
tained in  their  favour  in  the  said  Thomas  Thomas  s 
said  will ;  and  by  reason  of  the  length  of  time  since 
the  death  of  the  said  Thomas  Thomas,  it  is  now  im^ 
possible  to  ascertain  the  amount  of  the  residuary  per-* 
sonal  estate  of  the  said  Thomas  Thomas. 

3dly,  Because  even  assuming  that  it  is  not  to  be 
inferred  or  considered  that  the  said  Gwenllian  Thomas 
did  elect  to  take '  under  the  said  Thomas  Thomas » 
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f^aid  Will,  and  to  give  effect  to  such  Will,  so  far  as  re- 
gards the  bequest  of  the  said  leasehold  premises,  yet 
that  the  respondent,  Thomas  Edwards,  claiming  the 
said  leasehold  premises  under  the  said  Gwenllicoi 
Thomas,  is  bound  to  make  compensation  to  the  appel- 
lants, Bridget  Morgan  and  Elizabeth  Morris,  for  the 
value  of  the  interest  they  took  in  such  leasehold  estate, 
under  the  will  of  the  said  Thomas  Thomas  ;  and  the 
decree  does  not  give  or  provide  for  such  compensa- 
tion. 
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For  the  respondent,  Edwards,  it  was  contended  that 
the  decree  ought  to  be  affirmed,  for  the  following 
reasons : 

1st,  Because  the  will  of  Thomas  Thomas  did  not 
raise  a  case  of  election ;  and  even  if  it  did  raise  a  case 
of  election, — 

2dly,  Because  in  all  cases  of  election,  a  party  having 
two  claims  has  the  option  of  either,  and  cannot  be  held 
concluded  by  equivocal  acts  performed  in. ignorance 
of  the  value  of  the  funds,  or  in  ignorance  of  the  neces- 
sity of  electing. 

3dly,  Because  it  cannot  be  held,  that  Gwen.  Thomas 
did  in  her  life-time  elect  to  renounce  her  absolute 
right- to  the  tenements  in  question,  there  being  no 
evidence  that  she  was  apprized  of  any  .necessity  to 
make  election. 


AS    TO    THE    DISMISSAL    OF    THE    CROSS-BILL   WITH 

COSTS : 

4thly,  Because  all  the  facts  and  circumstances  of 
the  case  were  sufficiently  disclosed  by  the  pleadings 
in  the  original  suit,  and  it  wa5  competent  for  the  ap- 
pellants to  have  proved  their  case  (if  it  had  been 
capable  of  proof)  by  evidence  in  the  original  suit ;  or 
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at  all  events  that  the  costs  of  the  said  cross-suit  are 
properly  directed  to  be  paid  by  the  plaintiffs  therein, 
as  the  cross-bill  could,  in  any  case,  only  be  necessary 
as  a  bill  of  discovery. 

5thly,  Because  the  cross-bill  did  not  pray  any  ac- 
count of  the  personal  estate  of  Thomas  Thomas,  alleged 
to  be  possessed  by  Gwenllian  Thomas,  and  there  was 
not  any  personal  representative  of  Thomas  Thomas  or 
of  Gwenllian  Thomas  made  a  party  to  the  original  bill 
or  the  cross-bilL 


Bfay  «5,  i8«r.      Eldon  (Earl  of)  :— I  think  this  decree  of  the  Court 
Jodgmeot.       ^£  Exchequer  ought  to  be  affirmed,  but  without  costs. 

Judgment  affirmed. 


RND    OF    PART    1, 
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HOUSE   OF    LORDS, 

ON  APPEALS  AND  WRITS  OF  ERROR ; 

And  decided  during  the  Session  1828, 
9  Geo.  IV. 


ERROR. 

Rev.  Edw.  Drax  Free,  D.D.  -  Plaintiff  in  Error. 
Montague  Burgoyne,  Esq.  -  De/e?idant  in  Error. 

The  Spiritual  Court  is  prevented,  by  the  Act  37  Geo.  3,  c.  44, 
from  proceeding  against  clergymen,  as  well  as  laymen,  for 
fornication  or  mcoutinence,  after  the  expiration  of  ei^ht 
months  from  the  time  of  the  offence  committed,  pro  salute 
aninue  et  reformations  morum:  but  the  Court  may  Hake 
cognizance  of  charges  of  that  description  against  clergy- 
men after  the  expiration  of  the  eight  months,  with  a  view 
to  suspension  or  deprivation,  or  other  punishment  merely 
clerical. — [Plaintiff  in  prohibition  not  allowed  his  costs 
where,  though  he  succeeded  in  a  minor  point,  he  failed  as 
to  the  main  object.] 


June  34| 
1828. 

Spiritual 
Court. 

Jurisdiction. 

Prohibition* 
Costs. 


Error,  to  reverse  a  judgment  in  Banco  Regis,  in 
an  action  of  prohibition.  Plaintiff  in  error  was  rector 
of  the  parish  of  Sutton,  in  the  county  of  Bedford- 
Defendant  in  error  was  a  parishioner  and  church- 
warden of  that  parish. 
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1828.  The  defendant  in  error,  in  October  1824,  exhibited 

^^    ""    '      articles  against  the  plaintiff  in  error,  in  the  Arches 

V.  Court  of  Canterbury,  for  fornication,  and  y  wou^  other 

■uRooYHE,    iinmoralities  committed  in  the  years  1810-18-14^15- 

17  and  22, 

The  libel  commenced  as  follows : 

"  In  the  Arches  Court  of  Canterbury. 

"  The  office  of  the  Judge  promoted  by  Montague 
BurgoynCi  Esq.  against  the  Reverend  Eflfvard  Drax 
FreCy  doctor  in  divinity. 

"  In  the  n^e  of  God,.  Awen- — ^We  John  NichoU, 
knight,  doctor  of  laws,  official  principal  of  the  Arches 
Court  of  Canterbury,  lawfully  constituted  to  you,  the 
Reverend  Edward  Drax  Free,  doctor  in  divinity,  rector 
of  the  parish  of  Sutton,  in  the  county  of  Bedford,  in 
the  archdeaconry  and  commissaryship  of  Bedford,  in 
the  diocese  of  Lincoln,  and  province  of  Canterbury, 
all  and;  sing^i^  tJie  h^()s,  posijkioi^.s»  articles,  and 
interrogatories  touching  and  concerning  your  satU^s 
healthy  and  the  lawful  correction  and  reformation  of 
yqur  manners,  and  escesses,  and  more  especially  for  the 
crime  of  fornication  or  incontinence,  for  profane  curs- 
ipg  and.  swearing,  i;ndecenjt  conyersatipn^  dninl^enness 
and  inunorality ;  for  your  lewd  and  profligate  life  and 
conversation ;  for  neglect  of  Divipe  service  on  divers 
Sundays ;  using  the  porch  of  th^  church^  of  th^.  said 
parish  as  a  stable,  and  foddering  cattle  therein,  and 
turning  out  swine  into  the  church-ya^d ;  for  refusing 
the  use  of  the  said  church  for  vestry  meetings  lawfully 
called  ;  for  converting  to  your  own  use  and  profit  the 
lead  oj^.  the  roof  of  th^  chaRpel  of  the  s^id  church ;  fpr. 
refusing  aijd.  neglectiqg,  and  delaying,  to  baptize  qf. 
christen  divers  children  of  your  parish  ioner^;  fpr-re^ 
fi^sin^  and  neglecting  to  bury  sundry  corpses,  andifor 
requiring  illegal  fees  to  be  paid  to  you  fpr  baptisqis 
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burials,  do,  by  virtue  of  our  office,  at  the  voluntary        1 828. 
pTOXBotion  of  Montague  Burgoyne,  esquire,  article  and      '^    ^    ' 

1—  Mil  FKEB,  D.D. 

obj  ^t  as  follows  :  v. 

**  First.— We  article  and   object  to  you  the  said    ^''^^''^ 
Bi^vrard  Drax  Free,  that  by  the  Ecclesiastical  laws, 
canons,  and  constitution  of  the  Church  of  England,  all 
clerks  and  minister^  in  holy  orders  are  particularly 
enjoined  and  required  to  be  grave,  decent,  reverend, 
aad'  ordierly  iti  their  general  deportment  and  behaviour 
in  every  respect,  and  to  abstain  from  fornication  or  in* 
continence,  profaneness,   drunkenness,   profligacy,   or 
any  other  excess  whatever,  and  from  being  guilty  of 
any  indecency  themselves,  or  encouraging  the  same  in 
others,  but  on  the  contrary,  they  are  enjoined  at  all 
convenient  times  to  hear  or  read  some  of  the  Holy 
Scriptures,  or  to  occupy  themselves  with  some  other 
tonest  study  or  exercise,  always  doing  the  thing  which 
shall  appertain  to  honesty,  and  endeavouring  the  profit 
of  the  Church  of  God,  having  in  mind  that  they  ought 
to  excel  all  others  in  purity  of  life,  and  to  be  examples 
to  other  people,  under  pain  of  deprivation  of  their  eccle- 
^a^tical  benefices,  suspension  from  the  evercise  of  their 
clerical  functions,  or  such  other  ecclesiastical  punish- 
ment or  censures,  as  the  exigency  of  the  case  and  the 
'^W  thereupon  may  require  and  authorize,  according 
to  the  nature  and  quality  of  their  offences,  and  this 
^*^  and  is  tlrUe,  public,  and  notorious,  and  so  much 
/on^  the  said  Edward  Drax  Free,  do  know  or  have 
*^^ard,  and  in  your  conscience  believe  to  be  true ;  and 
^^  article  and  object  to  you  of  any  other  time  or  place, 
Person,  or  thing,  and  every  thing  in  this  and  the  sub- 
^^c^uent  articles  contained  jointly  and  severally." 

Then  followed  the  various  articles  to  the  number  of 
*^irty-one,  of  which  these  form  the  fifth  to  the  twelfth 
^^clusive,  related  to  fornication  and  incontinence,  and 
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the  last  concluded  that  "  the  said  Edward  Drax  Free 
should  be  duly  and  canonically  punished  and  cor- 
rected according  to  the  exigency  of  the  law." 

The  plaintiff  in  error  disputed  the  jurisdiction  of 
the  Court,  on  the  ground  that  it  had  been  enacted  by 
the  27th  Geo.  3,  cap.  44,  that  "  no  suit  should  be  com- 
menced in  any  Ecclesiastical  Court,  for  fornication  or 
incontinence,  after  the  expiration  of  eight  calendar 
months  from  the  time  when  such  offence  shall  have 
been  committed."  As  to  the  other  charges  of  immo- 
rality, independent  of  those  of  fornication  and  incon- 
tinence, the  plaintiff  in  error  did  not  attempt  to  impeach 
the  jurisdiction  ;  and  the  only  point  now  to  be  deter- 
mined was,  whether  the  Ecclesiastical  Court  had  juris- 
diction in  respect  of  such  of  the  articles  as  imputed  to 
the  plaintiflf  in  error  the  acts  of  fornication  and  incon- 
tinence. 

The  Ecclesiastical  Court  sustained  its  jurisdiction, 
and  the  plaintiff  in  error  applied  to  the  Court  of  K.  B. 
for  a  writ  of  prohibition,  and  that  Court,  for  the  pur- 
pose of  having  the  question  solemnly  decided,  ordered 
him  to  declare  in  prohibition;  and  the  action  of  prohi- 
bition having  been  commenced,  and  the  question  raised 
on  the  face  of  the  declaration,  the  defendant  in  error 
demurred  ;  and  the  Court,  after  argument,  decided  that 
the  Ecclesiastical  Court  had  no  jurisdiction  to  proceed 
on  the  charges  of  fornication  and  incontinence,   as  far 
as  they  related  to  the  soul's  health  and  reformation  of 
manners,  but  that  it  might  take  cognizance  of  these 
offences  with  a  view  to  deprivation,  suspension,  or  other 
punishment  merely  clerical.     The  materials,  words  of 
judgment,  are  these :  '^  Whereupon  all  and  singular, 
the  premises  being  seen,  and  by  the  Court  of  our  said 
Lord  the  King,  now  here  fully  understood,  and  mature, 
deliberation  being  thereupon  had,  it  appears  to  the  said. 
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Court  here,  that  the  said  declaration,  and  the  matters       1 828. 
therein  contained,  in  manner  and  form  as  the  same  are      *     '    ' 

'  FREEyD.D. 

above  stated  and  set  forth,  so  far  as  the  same  relate  to  v. 

the  proceeding  against  the  said  Edward  Drax  Free,  for 
fornication  or  incontinence  Jbr  the  purpose  ordif  of  his 
saufs  health  and  the  reformation  of  his  manners^  are 
sufficient  in  law  to  bar  the  said  Montague  Burgoyne  from 
prosecuting  his  said  suit  in  the  said  Spiritual  Court,  &c. : 
and  that  the  declaration  aforesaid,  and  the  matters 
therein  contained  in  manner  and  form  as  the  same  are 
above  stated  and  set  forth,  so  far  as  the  same  relate  to 
those  offences  for  the  purpose  qfsuspension^  or  deprivation, 
or  other  punishment  merely  clerical,  and  also,  as  to  all 
the  other  matters  charged  against  him  the  said  Edward 
Drax  Free,  in  the  libel  in  the  court  below,  are  not 
'  sufficient  in  law  to  bar  the  said  Montague  Burgoyne 
from  prosecuting  his  said  suit  in  the  said  Spiritual 
Court,  &c.  :  therefore  it  is  considered,  that  as  to  so 
much  of  the  said  libel  as  relates  to  the  proceeding 
against  the  said  Edward  Drax  Free,  for  fornication  or 
incontinence,  for  the  purpose  only  of  his  soul's  health 
and  the  reformation  of  his  manners,  the  said  Montague 
Burgoyne  be  prohibited  from  proceeding  in  the  said 
Spiritual  Court,  and  that  as  to  so  much  of  the  said  libel 
as  relates  to  those  offences  for  the  purpose  of  suspen- 
sion, or  deprivation,  or  other  punishment  merely  clerical, 
and  also,  as  to  all  the  other  matters  charged  against  him 
the  said  Edward  Drax  Free,  that  the  said  Edward  Drax 
Free,  who  as  well,  &c.  take  nothing  by  his  said  bill, 
and  that  the  said  Montague  Burgoyne  do  go  thereof 
without  day,  &c. ;  it  is  also  considered  by  the  said 
Court,  of  our  said  Lord  the  King  now  here,  that  the 
said  Montague  Burgoyne  have  the  writ  of  our  said 
Lord  the  King,  of  consultation  of  and  upon  the  pre- 
mises last  aforesaid,  to  the  said  Sir  John  Nicholl  to  be 
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1828.       directed,  and  therefore  it  i9  signified  to  the  said  Sir 
'    ^    '      John  NichoU,  that  he  proceed  in  the  said  suit  betweea 
V.         the  parties  aforesaid  of  and  upon  the  premises  laiSt 
■^\7^^^"^    aforesaid,  &c." 

A  question  arose  in  the  court  below,  whether  the 
Costs.  plaintiff  in  error,  having  partly  succeeded  in  his  prohi- 
bition, ought  not  to  have  his  costs,  to  which  the  plain- 
tiffs succeieding  in  prohibition  are  entitled  under  the 
statute.  But  as  in  this  case  the  plaintiff,  although  he 
succeeded  in  a  point  of  minor  importance,  had  failed 
as  to  the  main  purpose,  the  Court  declined  to  allow 
him  his  costs. 

On  this  judgment  the  plaintiff  in  error  brought  his 
writ  of  error  returnable  before  the  Lords  in  Parliament, 
on  the  ground  that  the  judgment  of  prohibition,  as  far 
as  the  suit  related  to  fornication  and  incontinence, 
ought  to  have  been  absolute  and  unqualified,  and 
that  the  Court  ought  to  have  allowed  the  plaintiff 
his  costs. 

Hearing,  S4th      The  cause  was  heard  on  the  24th  June  1828,  and  it 
June  1828.       ^^  contended  that  the  judgment  of  the  court  below 

ought  to  be  aflirmed  : — 

1st.  Because  the  said  Act  of  27  Geo.  S,  was  intended 
only  to  apply  to  suits  instituted  in  Ecclesiastical 
Courts  against  laymen,  for  the  offences  in  the  said 
Act  mentioned. 

2dly.  Because,  even  admitting  that  the  said  Act  of 
27  Geo.  8  was  intended  by  the  Legislature  to  apply  to 
suits  instituted  against  clerks,  as  well  as  to  those  insti- 
tuted against  laymen,  still  it  is  apparent  that  the  same 
was  not  intended  to  apply  or  extend  to  suits  instituted 
against  clerks,  so  far  as  the  same  may  be  instituted 
against  them  only  as  clerks,  and  for  deprivation  or 
suspension,  or  other  pu^ishment  merely  clerical. 


ON  AJPPEALS  AND  WRITS  OF  ERROR.  1^1 

9dl J.  Because  the  said  statute,  S7  Geo.  $,  does  not,       i  g<^^. 
at  tdl  events,   prevent  the  Ecclesiastical  Court  from     /^"^-^ — ' 
taking  cognitahce  of  the  charges  of  fornication  or  in-         i. 
continence,  evefa  after  eight  calendar  months,  where    ^^^^^^ 
such  charged  are  entertained  as  indtictive  or  prefatdiy 
to  other  changes  clearly  within  the  jurisdiction  of  thjb 
said  Goilrt. 

4thly.  And  in  so  far  as  respects  the  plaintiff's  claim 
to  costs  :  Because  upon  the  judgment  awarded  in  this 
case  by  the  Court  of  King's  Bench,  the  plaintiff  ifirai 
tiot  entitled  to  costs  either  by  the  common  law  of  the 
land,  or  by  any  of  the  statutes  thereof. 

In  support  df  the  judgtaent  of  the  Court  of  King's 
Bench  dn  the  Iftain  question,  the  cases  of  Sldder  v. 
Smallbrooke^j  and  of  Townshen^^*  Thorpe 'f^  were  cited 
as  authorities  directly  in  point. 

Dr.  Addams  and  Mr.  Denman  for  plaintiff  in  errof . 

Mr.  CafnpbeU  and  Dr.  Lushitigton  for  defendant  in 
error. 

Lord  Lyndhursty  (Ch.) : — This  was  originally  a  suit  36th  June, 
in  the  Spiritual  Court  against  the  reverend  doctor  jud^^nt. 
Drax  Free,  upon  various  charges  of  fornication  and 
othet  offences,  committed  from  1810  to  1822,  and  the 
suit  was  instituted  in  18^4  Nearly  two  years  after  the 
last  charge  mentioned  in  the  articles.  In  looking  at 
the  ^y^cle^,  I  think  it  was  perfectly  coihpetent  to  the 
Spkitual  CJourt  to  proceed  in  the  ordinary  way,  if  the 
articles  were  exhibited  in  time,  both  pro  salute  amnuBj 
atfi  fo¥  deprivation.  In  the  Spiritual  Court,  it  was 
coMetided  for  Doctor  Free,  that  the  statute  27  Geo.  3, 

•  1  Lev.  138.  fa  Ld.  Hay.  1507. 
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1828.       ^'  ^9  ^^^  ^  ^^  ^^  *^®  proceeding,  but  the  replication 
'    "^    '      was  over-ruled,  and  then  he  applied  to  the  Court  of 

FREE    D*D. 

V,  King's  Bench  for  a  writ  of  prohibition,  and  was  ordered 

by  that  Court  to  declare  in  prohibition.  The  Court 
of  King  s  Benqh  was  of  opinion  that  the  proceeding, 
as  far  as  it  was  pro  salute  animce,  and  reformation  of 
manners,  was  barred  by  the  Act  even  in  the  case  of  a 
clergyman,  after  the  expiration  of  the  eight  months. 
But  a  much  more  important  question  arose,  and  that 
was,  whether  the  statute  applied  to  a  proceeding  in  the 
Spiritual  Court  for  the  purpose  of  deprivation;  and 
looking  at  the  title,  the  preamble,  and  the  provisions 
and  enactments  of  the  statute,  I  concur  with  the  Judge 
of  the  Court  of  K.  B.,  that  the  limitation  of  eight  months 
does  not  apply  to  the  proceeding  in  the  Ecclesias- 
tical Court  for  the  purpose  of  deprivation. 

Then  as  to  the  form  of  the  proceeding,  I  stated  that 
the  Spiritual  Court,  in  the  ordinary  course,  might  pro- 
ceed on  articles,  if  exhibited  in  time,  pro  salute  aninuBy 
and  for  deprivation,  for  either  the  one  or  the  other,  or 
for  both.  The  Court  of  K.  B.  considered  the  statute  a 
bar  to  the  proceeding  as  far  as  it  was  pro  salute  animce j 
but  their  judgment  allowed  the  Spiritual  Court  to  pro- 
ceed for  the  purpose  of  deprivation  only.  They  con- 
sidered the  articles  as  having  two  objects,  one  of  which 
was  out  of  time  by  the  statute,  to  the  other  they  decided 
that  the  statute  did  not  apply,  and  allowed  a  consul- 
tation. 

I  think  that  the  Court  of  K.  B.  was  warranted  in 
this  judgment  both  on  principle  and  authority.  The 
case  of  Slader  and  Smallbrooke*  was  one  in  which 
proceedings  were  instituted  against  a  clergyman  who 
had  forged  his  orders ;  and  on  application  for  a  pro- 

♦  1  Ley.  138. 
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hibition,  the  Court  of  K.  B.  held  that  the  Spiritual        1828. 
Court  had  no  power  to  proceed  against  the  accused     ^^^^  ^  ^^ 
with  any  view  to  a  judgment  against  him  for  the  v. 

crime  of  forgery,  but  that  the  Spiritual  Court  might  "  ^^, 
inquire  into  the  charge  of  forgery  with  a  view  to 
deprivation.  So,  although  the  ecclesiastical  tribunal 
cannot  punish  for  forgery,  it  may  inquire  into  the 
question  of  forgery  with  a  view  to  deprivation  only. 
That  case  applies  directly  to  the  present.  The 
Spiritual  Court  cannot  proceed  against  Dr.  Free  pro 
saiute  animce  et  reformatione  morum^  yet  it  may  inquire 
into  the  question  of  incontinence  with  a  view  to  a 
sentence  of  deprivation.  So  in  the  case  of  Townshend 
and  Thorpe*  the  Court  proceeded  on  the  same  distinc- 
tion. Both  cases  are  similar  in  principle  to  the  present. 
The  Spiritual  Court  may  proceed  for  deprivation  only, 
and  for  that  purpose  it  may  proceed  in  the  manner, 
and  with  the  forms  and  ceremony  necessary  for  a  sen- 
tence of  deprivation.  I  think  therefore  that  the  judg- 
ment ought  to  be  affirmed. 

Then  as  to  the  question  of  costs,  I  had  some  doubts  Cosu. 
on  that  point  at  the  hearing.  Before  the  8th  and  9th 
of  Gul.  3.  the  plaintiff,  though  he  succeeded,  had  no 
costs.  By  that  Act  it  was  provided,  that  if  the  judg- 
ment was  for  him,  he  should  have  his  costs.  What  is 
the  case  here?  The  judgment  is,  that  the  Spiritual 
Court  cannot  proceed  pro  salute  animce^  but  that  it 
may  proceed  for  the  main  object,  which  is  deprivation. 
This  is  a  judgment  at  least  as  much  in  favour  of  the 
defendant  in  prohibition  as  in  favour  of  the  plaintiff, 
and  it  cannot  be  supposed  that  in  such  a  case  it  was 
the  intention  of  the  Legislature  that  the  plaintiff 
should  have  his  costs.     This  was  a  case  which  the 

*  2  Ld.  Ray.  507. 
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1828.  Legislature  had  not  in  contemplationi  and  is  a  casus 

^"^    '  omissus.     I  affree  therefore  with  the  Court  of  K.  B. 

«.  that  in  this  case  the  plaintiff  in  prohibition  is  not 

BUBooTir.,  entitled  to  his  costs. 


Ju^ment  of 
R.B.a 


affinnwJ-  Judgment  of  the  Court  below  affirmed^ 

with  100/.  costs. 


(For  proceedings  in  the  K.B.  vide  5  Bam.  &  Cress.  40(^^765.) 
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APPEAL,  «6th  March, 

3d  April, 
FROM   THE    COURT   OF    EXCHEQUER,     IRELAND.  1828. 


Trant     - 

DWYER     - 


Appellant. 
Respondents. 


Notice  in  1810,  under  the  Tenantry  Act,  by  a  landlord  to 
a  tenant  of  a  lease  for  lives  renewable  for  ever,  to  pay  his 
several  fines  and  to  renew.  Tenant  ready  to  pay  his  fines 
immediately  on  notice ;  but  a  difficulty  arises  respecting 
collateral  matters  of  encroachment  and  breach  of  covenant, 
and  a  correspondence  on  these  points  takes  place  between 
the  parties ;  and,  in  point  of  fact,  no  tender  of  the  fines  is 
made  till  upwards  of  three  years  after  the  notice :  held 
that,  as  the  landlord  knew  that  the  tenant  was  always  ready 
to  pay  the  fines,  and  that  as  the  difficulty  in  the  way  of 
renewal  arose  from  a  collateral  matter,  the  principle  of  neg-> 
lect  or  unreasonable  delay  did  not  apply  here,  as  the  land- 
lord might  have  accepted  the  fines  and  renewed  without 
prejudice  to  his  rights  &s  to  the  collateral  points,  and  that 
the  want  of  tender,  under  the  circumstances,  was  imma- 
terial, as  the  tenant  knew  that  the  fines,  though  tendered, 
would  not  be  accepted.  Adjudged  that  the  tenant  was 
entitled  to  a  renewal,  reserving  the  rights  of  the  landlord 
as  to  the  collateral  matters. 


Lease  for 
Lives. 
TenantTj  Act. 
Encroach- 
ment. 
Covenant. 


In  1748  Stephen  Rice,  being  seised  in  fee  of  the  lands  Original  lease, 

of  Ballynahow  and  others,  in  the  county  of  Tipperary, 

including  a  considerable  portion  of  turf  bog  contiguous 

to  the  arable  and  pasture  grounds^  demised  the  lands 

of  Ballynahow  to  Samuel  Hughes,  Mary  Hughes,  and 

Edward  Dawson,  at  the  yearly  rent  of  150/.    The 

lease  contained  the  following  covenant  against  waste : 

^^  That  said  Samuel  Hughes,  his  heirs  or  assigns,  should  Covenant 

**  not  c,(Hnmit  or  wilfully  puffer  to  be  committed  any  ®6*^'  '^^^ 

^'  waste  on  the  premises,  and  should  cut  his  or  their  turf 

*^  in  straight  drain^i  to  be  cut  sloping  one  foot  Btrvower 
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"  for  every  foot  in  depth,  and  agreeable  to  the  natural 
"  fall  of  the  land,  and  of  such  an  equal  depth  as  to 
**  preserve  an  hanging  level  at  the  bottom,  and  to  begin 

at  the  lowest  part  of  the  ground  where  such  drain 

or  drains  should  from  time  to  time  be  cut,  and  that 
"  he  or  they  should  leave  at  convenient  distances  on 
*'  such  drains  parts  uncut  of  ten  feet  in  breadth  each 
"  part  for  bridges,  and  bore  holes  underneath  on  a  level 
"  with  the  bottom  of  such  drains  to  let  the  water  pass, 
"  and  that  he  or  they  should  pay  1  /.  sterling  for  every 
"  perch  of  bog  which  should  be  cut  on  the  premises 
**  during  said  demise  other  than  as  is  thereby  covenanted 
"  and  that  yearly,  to  be  recovered  and  distrained  for 
^^  as  an  additional  rent." 

In  17^^  the  interest  of  Stephen  Rice  in  these  lands 
came  into  the  hands  of  appellant's  father,  Dominick 
Trant,  who  then  agreed  with  Hughes  to  renew  his  lease 
for  ever  in  pajrment  of  a  renewal  fine  of  10  /.  on  the 
fall  of  each  life.  Samuel  Hughes  died  in  1785,  and 
his  interest  became  vested  in  Charles  O'Neil,  who 
paid  to  appellant's  father  the  renewal  fines  due  on  the 
fall  of  the  lives  of  Samuel  Hughes  and  Edward  Dawson, 
two  of  the  destui  que  vies  named  in  the  original  lease 
of  17^8,  and  nominated  Francis  Annesley  Hughes,  and 
Mary  Hughes  the  younger,  as  the  lives  to  be  substi- 
tuted in  their  stead.  O'Neil  afterwards  assigned  his 
interest  to  Cooper  Crawford,  subject  to  a  mortgage  for 
2,000/.,  which  mortgage  was  assigned  to  the  respondent 
John  Dwyer,  who  obtained  a  further  mortgage  of  the 
equity  of  redemption  from  Cooper  Crawford  for  1,000  L 
Cooper  Crawford  sub-let  the  lands  to  John  O'Meara* 

Dominick  Trant  died  in  1790,  while  appellant,  his 
son  and  heir,  was  a  minor.  When  appellant  came  of 
age  in  1800,  he  went  to  England,  where  he  remained 
till  1808.     In  that  year  Mary  Hughes,  the  elder,  one 
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of  the  lives  in  the  original  lease,  died.     The  appellant        ig^s. 
apprehending  that  Crawford  and   O'Meara  had  en- 
croached on  the  bog,  and  cut  turf  in  a  manner  not 
authorized  by  the  covenant  in  the  lease  of  17*8,  in 
December  1810  caused  the  following  notice,  under  the 
Irish  Tenantry  Act,  to  be  served  on  Cooper  Crawford  : 
"  Whereas  Stephen  Rice,  formerly  of  Mount  Rice,  in       .^®^^' . 
•*  the  county  of  Kildare,  esquire,  deceased,  by  indenture  the  Irish 
"  bearing  date  the  7th  day  of  January  1748,  did  demise  TenaniiyAct. 
"  unto  Samuel  Hughes,  deceased,  the  town  and  lands 
"  of   Ballynahow,    in   the  county  of  Tipperary,  for 
**  the   lives  of  said  Samuel  Hughes,  Mary  Hughes, 
otherwise  English,  his  wife,  and  of  Edward  Dawson, 
of  Moynard,  in  the  county  of  Tipperary,  gent.,  at 
the  yearly  rent  of  150  /.  sterling.     And  whereas  all 
"  the  estate,  right  and  title  of  the  said  Stephen  Rice 
"  in  and  to  the  said  lands  and  premises  is  now  legally 
"  vested  in  me,  and  you  claim  all  the  right,  title  and 
interest  of  the  said  Samuel  Hughes  in  -and  to  the  said 
lands,  together  with  some  agreement  for  a  renewal 
"  thereof  upon  payment  of  a  renewal  fine  of  10/.  sterling 
"  upon  the  fall  of  each  life.    And  whereas  all  the  said 
**  lives  in  said  lease  of  the  7th  day  of  January  1748, 
"  are  long  since  dead.     And  whereas  you  have  taken 
"  possession  of  a  large  tract  of  the  bog  of  Lower  Dovea 
"  belonging  to  me,   and  insist  upon  holding  same  as 
"  part  of  said  lands  of  Balljmahow,  and  have  cut  and 
"  disposed  of  large  quantities  of  turf  upon  the  said 
"  bog,  contrary  to  the  express  covenant  in  said  lease 
"  of  7th  of  January  1748.     Now  take  notice.  That 
"  I  require  you  forthwith  to  pay  me  up  all  rent  due 
"  out  of  said  lands,  together  with  the  sum  of  372  /.  12^. 
"  due  for  renewal  fines,  septennial  fines,  and  interest 
^^  due  upon  the  deaths  of  the  said  Samuel  Hughes^ 
'^  Mary  Hughes,  and  Edward  Dawson.    And  I  also 
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^^  require  yon  to  restore  to  me  tbe  possession  of  such 
"  parts  of  the  said  bog  of  Lower  Dovea  as  you  have 
^  so  possessed  vx)UTself  of,  and  likewise  tx)  pay  t<>  me 
"  the  sum  of  1  i  sterling  for  every  perch  of  turf  cut  on 
^  ^  the  said  bog  contrary  to  the  covenant  in  said  lease 
"  of  7th  January  1748.  And  take  notice,  That  unless 
"  you  forthwith  comply  with  this  reasonablie  request 
"  (which  I  have  heretofore  repeatedly  called  upon  you 
"  to  do  without  effect),  I  will  not  hereafter  consider 
"  myself  bound  to  renew  your  lease  of  said  premises, 
^  and  will  take  such  proceedings  as  I  shall  be  advised  to 
"  recover  the  possession  thereof,  discharged  of  any 
^'  lease  or  claim  you  may  have  for  a  renewal.  Dated 
"  this  20th  day  of  December  1810." 

(signed)    John  Trant. 
"To  Cooper  Crawford,  esq. 

"  and  all  others  concerned." 

In  this  notice  the  appellant,  not  being  aware  of  the 
renewals  by  O'Neil  with  his  father,  miscalculated  the 
fines,  but  was  immediately  set  right  on  that  point- 
Upon  service  of  this  notice,  a  correspondence  took 
place  between  appellant  and  Crawford  relative  to  the 
adjustment  of  the  question  of  the  boundary  of  the  bog, 
and  the  breaches  of  covenants  previous  to  granting 
a  renewal, — no  reference  being  then  made  to  any  diffi- 
culty arising  from  the  nonpayment  of  renewal  fines ; 
and  under  these  circumstances,  no  tender  was,  in  point 
of  fact,  made  till  1814.  While  the  correspondence  for 
the  adjustment  was  going  on,  another  life,  that  of 
Mary  Hughes  the  younger,  fell  in  February  1812,  and 
in  October  of  that  year  the  appellant  declined  to  renew 
at  all,  on  the  ground  stated  in  the  notice,  and  the 
imreasonable  delay  in  tendering  the  renewal  fines. 

In  February  l5l4>the  fines  were  tendered ;  and  upon 
refosal  by  the  appellant  to  renew,  Cooper  Crawford 
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and  respoudent  Dwyer  filed  a  bill  for  renewal  in  the       i828. 
Coiurt  of  Exchequer ;  a»d  in  June  181&  it  was  ordered       ^^^ 
bj  the   Court  that  the  cause  should   stand,   with         v. 
liberty  to  the  appellant  to  bring  an  ejectment  against  i815^d  *" 
Cooper  Crawford  for  the  recovery  of  the  portion  of  the  tai  pnittr. 
lands  alleged  to  be  encroached  upon,  and  also  any 
action  of  covenant  that  he  might  think  fit,  Crawford 
being  at  the  same  time  put  under  the  terms  requisite 
fi:>r  the  due  trial  of  the  causes.     The   actions  were 
accordingly  brought,  and  when  nearly  ready  foz  tnal,> 
Cooper  Crawford  died,  and:  the.  suits  abated ;  but  the 
appellant  proceeded  with  an  ejectment  against  the  sub- 
tenant O'Meaxa,  who  defende^d  imder  the  terms  of  the 
djecretal  order ;  and  the  appellant  recovered  234  acres, 
and  in  1817  took  possession  of  the  lands  so  recovered. 
In  1818  the  respondent  revived  the  suit  in  the  Exche- 
quer against  the  appellant;   and  in  June  1820,  the 
appellant,  having  neglected  to  apply  to  the  Court  to 
put  the  respondent  under  terms  as  to  the  action  of 
covernant,  the  Court — » 

"  Decreed  a  renewal  of  the  lease  of  17*8,  according,  June  laso : 
"  to  the  covenant  contained  in  the  deed  of  1755,  upon.  ^^^^ 

^^  payinent  oil  all  sums  due  for  rent  and  renewal  fines, 
^*  to,  b^  calculated  ai^cording  to  the  usual  course  of 
'^  the  Cpurt,  and  of  all  costs  of  law,  ^id  the  costs  of 
^'  of  this  cause,  8cq*  so^  as  not  to  include  in  the  renewal 
"  the  premises  recovered  in  the  ejectment;  and  Trant 
**  w^  ordered  to<  execute  the  lease  to  Dwyer,  with. 
{^;  declaratipn  th^tt  such,  renewal  was  made  toDwyer 
f^  inoi;tgagee,,  aS;  liable  to  the  equity  of  redemption 
reserved  upon  the  moij:gages.  of  the  original  lease ; 
smd  Dwyer  was  dporeed.  entitled  to.  tack  to  his 
mortgages  what  he  should  pay  in  pursuance  of  the 
**  d^ree ;  and  the  decree  was  to  be  without  prejudice 
'^  to  any:  action,  which^  the  landlord.  Trant  might  be 
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"  advised  to  bring  against  the  representatives  of 
"  Cooper  Crawford  or  John  O'Meara,  or  either  of  them, 
"  for  breaches  of  any  covenant  contained  in  the  original 
"  lease  since  the  same  vested  in  Cooper  Crawford," 

From  this  decree  the  landlord  appealed,  for  these 
reasons : — 

1st,  Because  the  respondent,  the  only  party  seeking 
relief  in  this  cause  in  the  court  below,  must  be  affected 
by  the  gross  laches  and  neglect  which  have  occurred 
on  the  part  of  the  tenant  in  this  case  in  so  long  omit- 
ting to  pay  the  renewal  fines,  and  to  take  out  the 
required  renewal ;  no  tender  of  any  fine  for  renewal, 
or  of  any  compensation  to  the  landlord  for  the  tortious 
acts  of  the  tenant,  and  those  claiming  under  him, 
having  been  made  by  the  respondent,  or  any  other 
person,  until  after  more  than  three  years  from  the  ser- 
vice of  appellant's  notice  of  the  20th  December  1810, 
which  expressly  required  such  renewal  to  be  taken 
out  forthwith,  which  neglect  has  been  aggravated  in 
the  present  instance  by  such  flagrant  and  wilful 
violation  of  the  covenants  contained  in  the  said  original 
lease  of  1748. 

2d,  Because  the  respondent  was  bound  at  his  peril 
to  act  upon  the  service  of  said  notice  to  renew  so  made 
on  Cooper  Crawford,  his  mortgagor,  appellant's  imme- 
diate tenant  of  the  said  demised  lands,  and  the  only 
party  on  whom  it  was  incumbent  on  appellant  to 
serve  such  notice  ;  and  particularly  as  appellant,  until 
the  filing  of  respondent's  original  bill  in  this  cause, 
was  altogether  imapprized  and  ignorant  of  respondent  s 
title  or  interest  in  the  said  lease. 

3d,  Because  although  appellant  may  by  his  notice 
of  the  20th  December  1810  have  demanded  a  greater 
sum  for  renewal  fines  and  interest  thereon  than  he  was 
then  entitled  to  demand,  yet  the  lessee  seeking  the 
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I^^nefit  of  such  renewal^  was  bound  thereupon  to  have        i828. 
s^t  his  landlord  riffht  as  to  his  said  mistake,  and  to       '         ' 

TRAKT 

h  ^kse  ascertained  and  tendered  to  him  the  sum  really  due          v. 
foar  such  fines*  without  further  unreasonable  delay,  which  — ^^^^  ' 
h.^  did  not  do,  nor  tender  any  sum  whatsoever  for  the  p.  c.^ira  ^' 
fines  for  upwards  of  three  years  after  the  service  ^^  ^• 
the  said  notice.  5  Dow/p.c. 

4th.  Because  a  tenant  abusing  the  trust  and  confi- 
tuce  which  subsists  between  him  and  his  landlord,  clay,  is  Ves. 
wilfully  violating  the  covenants  in  his  lease,  and  con-  ^^^i^n^  v, 
▼^^xtinff  the  possession  witi  which  he  has  been  en-  Bmkky^ 

.  3  Price  200 

tx'visted  into  the  means  and  instrument  of  encroachment  ' 


his  landlord's  adjoining  estate,  and  of  defacing  the 
l>ounds  and  land-marks  of  the  farm  committed  to  his 
I>osse8sioni  and  after  so  doing,  claiming  to  retain  such 
^ixcroachment  for  his  own  benefit  against  his  landlord, 
i^^n.d  obliging  such  landlord  to  bring  an  ejectment  in 
^^xier  to  recover  possession  thereof,  thereby  forfeits  all 
c^l^iim  on  such  landlord  for  a  renewal  of  his  original 
l-^^^se,  as  well  as  all  title  to  assistance  from  a  court  of 
^cjuity  to  compel  same. 

5th.  Because,  even  if  aiy  renewal  of  the  tenant's 
^Jxterest  ought  to  be  decreed  in  this  case,  such  decree 
oxight  at  least  to  have  imposed  upon  him  the  terms  of 
nnaking  full  satisfaction  or  compensation  to  the  ap- 
pellant for  his  damages  by  reason  of  such  breaches  of 
covenant,  as  also  for  the  mesne  rates  due  to  appel- 
*^Jit  in  respect  of  such  wrongful  encroachments  on  his 
^^tate,  the  ascertainment  and  payment  of  which  da- 
^*^^es  and  mesne  rates  ought  to  have  been  made  pre- 
Imiiixary  to  any  such  renewal,  and  for  the  recovery 
^hereof  appellant  under   the  circumstances   is  left 
^*thout  remedy,  the  legal  estate  under  the  lease  of 
*7^8  having  long  ago  expired,  and  with  it  the  cove- 
^^^ts  contained  therein  determined.     And  it  was  the 
Vol.  I. — NewS.  L 
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1828.       more  incumbent  on  the  Court  to  impose  such  terms  Bn 
'    ^    '      the  party  seeking  the  renewal  in  this  case,  siiice  it 
V.         appeared  that  said  Cooper  Crawford  and  John  O'Meara, 
DWY»».      ^j^^  under-tenant  of  the  lands,  have  both  died  insolrent. 

Sixth.  Because  the  said  decree,  in  professing  to  leave 
the  appellant  at  liberty  to  prosecute  any  action  he 
might  be  advised  to  bring  against  the  representatives 
of  the  said  Cooper  Crawford  and  John  O'Meara,  or 
either  of  them,  for  breaches  of  any  covenant  contained 
in  the  original  lease  since  tame  had  vested  in  the  said 
Cooper  Crawford,  altogether  omits  to  provide  any 
means  whereby  appellant  might  be  enabled  to  main- 
tain any  such  action,  or  to  recover  any  fruits  from  it, 
such  action  not  being  at  all  maintainable  without  the 
aid  of  the  Court  imposing  terms  similar  to  those  con- 
tained in  the  decretal  order  of  the  Court  of  the  8d  June 
1815,  in  pronouncing  which  order  it  appears  to  have 
been  the  opinion  and  intention  of  the  said  Court  that 
the  immediate  tenant  of  the  lands  should  be  held 
responsible  for  such  breaches  of  covenant  committed 
by  his  under-tenants. 

Lastly.  Because  the  respondent  in  this  case  is  to  be 
considered  as  standing  in  &e  situation  either  of  imme- 
diate tenant  of  appellant,  in  which  case  he  must  be 
held  responsible  for  the  fraudulent  misconduct  and 
waste  committed  by  his  under-tenants,  and  by  reason 
thereof  to  have  forfeited  his  claim  to  any  renewal  of 
his  lease,  or  else  in  that  of  a  mortgage  creditor  of  s^aclt 
tenant,  in  which  character  lie  cannot  (it  would  seem) 
be  entitled  to  any  relief  in  the  premises  beyond  the 
preservation  of  his   mortgage  security  for  his   own 
benefit  alone,  which  relief  ought  not  to  be  extended 
incidentally  (as  has  been  done  by  the  decree  appealed 
from,)  to  give  the  benefit  of  a  renewal  to  the  represen- 
tatives of  the  mortgagor,  and  to  such  fraudulent  and 
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defaulting  under-tenants,  who  had  so  forfeited  their       ]828. 
right  to  such  renewal :  and  the  rather  in  this  case, 
when  appellant  by  his  counsel  at  the  hearing  below  v, 

oifered,  as  he  now  again  does,  in  case  this  Honourable 
House  should  consider  respondent  entitled  thereto,  to 
pay  respondent  the  balance  due  on  the  foot  of  his  said 
mortgage,  on  having  the  bill  in  this  case  dismissed. 

In  this  case  it  may  be  proper  to  observe  that  the 
landlord  accepted  the  rents  up  to  the  year  1815. 

Argued  for  the  Respondent : — It  was  in  evidence  26th  March 

;  .  1828. 

diat,  in  this  case,  the  landlord  was  in  fault  and  not  the 
tenant,  as  the  tenant  had  always  been  ready  to  renew, 
and  pay  the  fines,  but  the  landlord  had  refused,  and 
therefore  the  Tenantry  Act  did  not  apply.  [Lord  Chan- 
cellor— ^The  tenant  here  was  always  ready  to  pay  the 
fines :  the  dispute  was  about  a  collateral  matter.] 
There  was  no  clause  of  forfeiture  in  this  lease,  and  the 
final  decree  reserved  the  right  to  the  landlord  to  pro- 
ceed for  damages  for  breack  of  covenants,  against  the 
representatives  of  Cooper  Crawford.  The  damages 
were  the  principle  of  the  original  decree,  which  pro- 
ceeded on  the  ground  that  the  tenant  had  a  right  to  a 
renewal ;  and  the  landlord  might  have  applied  to  the 
court  in  equity  to  stay  proceedings  till  the  question  of 
damages  should  be  determined,  and  he  did  not ;  and 
the  Court,  although  it  did  not  think  proper  to  postpone 
the  renewal,  still  reserved,  by  its  final  decree,  the 
right  of  the  landlord  to  bring  his  action  for  damages 
for  the  breach  of  covenant.  As  to  the  question  of  for- 
feiture, the  cases  in  Vesey  and  Price  did  not  apply, 
and  the  rents  were  received  from  the  respondent  by  the 
landlord  till  1815.  The  landlord  prosecuted  his  suit 
for  the  bog  land,  which  would  have  been  superfluous 
if  the  whole  had  been  forfeited.      [Lord  Chancellor--^ 
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1828.       The  extent  of  the  bog  was  never  ascertained  till  the 
ejectment.]     He  might  have  got  his  rent  for  the  bog 
V.  land  in  another  way,  but  what  had  that  to  do  with  the 

forfeiture  ?  In  law  and  equity  forfeitures  are  odious.. 
Notice  should  have  been  given  to  the  respondent, 
who  was  assignee  of  the  interest  in  the  term  during 
the  whole  extent  of  it.— (Lord  Rcdesdaky  in  Barreti 
v.  Bourke). 

Argued  for  the  Appellant : — The  Courts  in  Ireland 
seemed  determined  to  oppose  the  judgment  of  Lord 
Thurlow  in  the  case  oi Murray  v.  Bateman*,  and  there- 
fore the  judgment  in  the  present  case  was  easily  ac- 
counted for.  If  all  the  lives  were  gone  before  the 
tenant  properly  applied  for  a  renewal,  then  the  right 
of  renewal  was  gone ;  and  this  was  the  case  in  the  pre- 
sent instance.  Then,  had  the  tenant  a  good  claim 
for  renewal  under  the  Tenantry  Act  ?  That  Act  was 
passed  to  relieve  in  cases  of  simple  neglect ;  and  so  it 
had  been  held  in  the  cases  in  Dow,  and  in  the  case  of 
Burton  and  Scriven^  not  yet  reported.  It  was  only  in 
such  cases  that  notice  on  the  part  of  the  landlord  was 
required  by  the  Tenantry  Act.  In  the  case  of  wilful 
delay  and  neglect  to  renew  no  notice  was  required,  and 
even  under  the  Tenantry  Act  the  right  of  renewal  was 
forfeited ;  and  here  there  was  wilful  neglect  and  delay ; 
and  then,  supposing  notice  to  be  necessary,  there  was 
wilful  neglect  and  delay  after  notice .  As  to  this  point, 
even  an  informal  notice  by  the  landlord  was  material,  as 
calling  the  attention  of  the  tenant  to  his  duty,  as  had  beeo 
held  in  the  cases  in  Dow ;  and  an  improper  delay  after 
such  a  notice  was  fatal :  and  in  one  of  these  cases,  five 
months  delay  had  been  held  fatal,  and  in  another, 
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aiine  months;  and  here  there  had  been  a  delay  after       jg^g. 
notice  from  October  1812  to  February   1814.     -So, 
looking  at  the  general  rule  in  Equity,  or  at  the  Ten- 
waitry  Act,  the  right  of  renewal  in  this  case  was  gone. 
f\Lord  Chancellor. — Suppose  you  were  wrong  in  the 
^■refusal  to  renew  in  the  lifetime  of  Mary  Hughes  the 
younger,  can  you  avail  yourself  of  the  death  of  Mary 
Hughes  afterwards  ?] — We  werfe  not  wrong.      They 
cLemanded  a  renewal,  but  what  renewal  ?  they  asked 
:fbr  a  renewal  with  from  !200  to  300  acres  of  bog  land 
:iiot  comprised  in  the  original  lease.    It  was  ascertained 
that  they  were  wrong  in  that,  and  therefore  they  were 
to  blame,  and  not  we.     We  took  steps  to  ascertain  the 
amount  of  their  encroachments,  and  having  done  so, 
we  sent  them  notice  that  we  were  ready  to  renew  with- 
out including  the  encroachments ;  but  they  did  .  not 
renew,  and  they  cannot  found  an  equity  on  their  own 
unreasonable  demands.     We  were  not  bound  to  know 
the  interest  which  Dwyer  had  in  the  premises,  and 
were  not  bound  to  give  him  notice ;  and  Dwyer  himself 
acted  throughout  on  the  supposition  that  Cooper  Craw- 
ford was  the  person  to  whom  notice  ought  to  have  been 
given.     As  to  the  leave  to  bring  our  action  of  damages 
for  breach  of  covenant,  we  knew  not  against  whom  to 
bring  our  action,  nor  has  the  Court  pointed  it  out  to 
us ;  and  if  a  renewal  should  be  at  all  decreed,  it  must 
at  least  be  on  the  condition  that  the  respondent  shall 
make  good  all  our  losses  by  the  breach  of  covenants. 

Lord  Lyndhurst  (Chancellor) : — The  facts  of  this  case  2d  April, 
commence  with  a  lease  for  three  lives,  granted  by  a  judgment 
Mr.  Rice  to  a  Mr.  Samuel  Hughes,  of  a  certain  divi- 
sion of  lands,    called  Ballynahow,  in  the  county  of 
Tipperary,  upon  payment  of  150/.  yearly  rent.     There 
was  afterwards  an  agreement  to  renew  the  lease  upon 
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lives  for  ever,  upon  certain  terms  specified.  The  iih' 
terest  of  Rice  became  afterwards  vested  in  the  appel- 
lant,  Trant,  and  that  of  Hughes  in  a  Cooper  Crawfofd, 
and  his  under-tenant,  a  person  of  the  name  of  O^Meara, 
and  Crawford  mortgaged  his  interest  to  the  respondent 
Dwyer.  In  1787  two  of  the  lives  in  the  original  lease 
had  fallen,  and  the  lease  was  renewed  for  two  other 
lives,  and  the  proper  fines  paid.  In  1808,  Maiy 
Hughes,  the  last  of  the  lives  in  the  original  lease,  died. 
In  1810,  Mr.  Trant^  the  appellant,  thought  that  the 
lessees  had  encroached  unwarrantably  on  a  part  of  his 
estate,  and  had  committed  a  breach  of  covenant  in  the 
manner  of  cutting  turf,  and  not  being  aware  at  the  time 
of  the  renewal  in  1787>  he  sent  the  following  notice  to 
Cooper  Crawford,  the  tenant.  (See  the  notice  ante). 

It  was  found,  however,  that  two  of  the  lives  had  been 
renewed  in  1787)  and  that  in  1810^  only  one  fine  was 
due  for  renewal.  In  181S,  another  of  the  lives  dropped, 
and,  in  point  of  fitct^  no  actual  tender  of  the  fines  was 
made  till  1814>  more  than  three  years  after  the  notice  in 
1810;  and  under  these  circumstances  it  was  contended 
that  this  was  an  unreasonable  delay  on  the  part  of  the 
tenant,  and  that  therefore  the  right  of  renewal,  under 
the  Tenantry  Act,  became  forfeited.  This  was  the 
main  question  below,  and  it  was  the  main  question 
here  ;  and  there  is  no  doubt  but  that  if  the  matter  had 
rested  there,  the  delay  of  three  years  would  be  an  un- 
reasonable neglect,  and  the  tenant  would  have  forfeited 
his  right  of  renewal.  But  immediately  after  the  notice, 
a  correspondence  took  place  between  the  parties,  not 
with  respect  to  the  fines,  which  were  not  in  contest 
after  the  explanation  as  to  the  renewals  in  1787>  but 
merely  as  to  the  encroachment  and  breaches  of  cove- 
nant. It  appears  that  the  tenant  was  ready  at  any  time 
to  pay  the  ^es,  but  the  landlord  was  unwilling  to 
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renew,  until  he  had  ascertained  how  the  matter  stood       ]  g^s. 
with  regard  to  the  encroachment,  and  having  found      '    "^    ' 
that,  in  point  of  fact,  there  was  an  encroachment,  he          v. 
refused  to  renew  at  all.  '^^'**- 

Then   under  these  circumstances,  when  the  tenant  "°^  ^^  ^} 

'        .  T       1  1       ^  ,      *<>  renewal  is 

was  ready,  immediately  on  notice,  to  pay  the  tine,  the  not  foHeited. 
question  is,  whether  the  right  of  renewal  has  been  for- 
fisited  ?  I  think  your  Lordships  will  be  clearly  of  opinion 
that  it  has  not.  It  was  useless,  under  the  circumstances, 
to  make  a  tender  of  the  fine,  nor  was  it  at  all  necessary, 
for  the  landlord  was  aware  that  the  tenant  was  ready 
to  pay  the  fine,  and  the  tenant  knew,  that  although 
he  had  tendered  it,  it  woiild  not  have  been  accepted. 

But  then  it  was  argued,  that  as  the  tenant  had 
actually  encroached  on  the  lands  of  the  appellant,  and 
had  thereby  occasioned  the  delay  in  renewing,  he 
ought  not  to  be  allowed  to  take  advantage  of  his  own 
wrong.  But  this  does  not  bear  upon  the  case,  as  the  Landlord 
landlord  might  have  renewed  without  prejudice  to  the  ^ewed  with- 
questions  of  encroachment  and  breach  of  covenant:  out  prejudice 

^  .  to  collateral 

and  it  was  clear  that  the  landlord  would  not  have  ac*  questions. 
cepted  the  fine  if  tendered.    It  was  remarked,  however, 
that  the  fines  had  been  tendered  in  1814,  but  that 
was  merely  as  a  preliminary  to  the  commencement  of 
the  suit. 

Then  it  was  said  that  another  life,  that  of  Mary 
Hughes  the  younger,  had  dropped  in  1812 ;  but  she 
died  in  the  beginning  of  that  year,  while  this  corres- 
pondence was  going  on.  Then  it  was  said  that  there 
was  no  clear  evidence  to  show  that  the  last  of  the 
lives,  called  sometimes  Francis  Hughes,  and  sometimes 
Annesley  Hughes,  and  sometimes  Francis  Annesley 
Hughes,  was  still  in  existence  ;  but  I  think  that  there 
is  evidence  that  the  Hughes,  whether  called  Francis, 
or  Annesley,  or  Francis  Annesley,  in  the  pleadings 
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1828.       mentioned,  is  living;  there  is  sufficient  to  identify  hint 
'    ^    '      as  the  Hughes  named  in  the  cause,  and,  upon  the 
V.  whole,  I  think  the  decree  right, 

iTYEa.  Another  question  arose  as  to  the  form  of  the  decree, 

ri^i.  with  reference  to  the  breaches  of  covenant.     The  facts 

Question  of  as  to  this  part  of  the  case  are  these  :  By  the  original 
and  breach  o/  decree  the  landlord  was  allowed  to  bring  two  actions, 
coycnant.        q^^^  ^f  ejectment  for  the  lands  alleged  to  have  been 

improperly  encroached  upon ;  and  the  other,  for  dama- 
ges for  breaches  of  covenant.  The  actions  were 
brought,  but  the  tenant.  Cooper  Crawford,  died,  and 
the  actions  abated ;  but  it  was  still  easy  to  go  on  with 
the  ejectment,  and  that  action  did  proceed  against  the 
sub-tenant,  O'Meara,  and  the  appellant,  by  that  action 
recovered  SS5  acres  of  land,  and  so  far  the  suit  was 
effectual.  Nothing  could  be  made  of  the  action  of 
covenant  without  applicatioi  to  the  Court ;  but  it  was 
competent  to  the  appellant  to  have  applied  to  the 
Court  to  put  the  respondent  under  terms,  in  order  to 
have  that  action  tried  ;  but  ke  made  no  such  applica-> 
tion,  and  that  being  the  case,  it  is  too  late  for  him  to 
find  fault  with  the  decree  on  that  ground  now;  and 
I  propose  that  the  decree  of  the  Court  of  Exchequer 
be,  in  all  respects,  confirmed. 

Affirmed,  with  100/.  Costs. 
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APPEAL    FROM   THE    IRISH    CHANCERY. 


Collins  - 
Hare 


Appellant. 
Respondent. 


A  master,  in  order  to  make  a  provision  for  a  confidential 
clerk,  after  his  own  decease,  insures  his  life  for  3,000/., 
he  paying  two-thirds  of  the  premium  and  the  clerk  one- 
third,  and  assigns  the  policy  to  the  clerk.  The  clerk  has 
a  liberal  salary,  independent  of  this  bounty ;  the  master 
dies,  and  in  his  will  is  found  a  letter,  stating  that  the 
assignment  had  been  procured  from  him  by  undue  influence 
on  the  part  of  the  clerk,  and  evidence  of  declarations  by 
the  clerk  that  he  had  it  in  his  power  to  ruin  the  credit  of 
the  house,  by  the  manner  io  which  he  kept  the  accounts  : 
held  that  the  assignment,  as  to  two-thirds  of  the  policy 
for  which  the  master  had  paid  the  premium,  was  fraudulent 
and  void ;  et  per  Lord  Lyndhurst  (Ch.)  ''  the  object  of  an 
issue  from  Equity  is  attained  when  the  conscience  of  the 
equity  judge  is  satisfied  that,  at  the  trial,  justice  has  been^ 
upon  the  whole,  substantially  done. 


1828. 
April  S;  30. 

Fraud. 
Undue  Influ- 
ence. 
Issue. 
Evidence. 


Collins,  the  Appellant  was,  and  had  been,  for  some 
years  previous  to  the  year  1823,  confidential  clerk  to 
Mr.  John  Atkinson,  Army  Agent,  Dublin.  Collins' 
salary  was  increased  from  time  to  time  till,  in  1823,  it 
was  500/.,  and  he  was  in  that  year  taken  into  partner- 
ship by  Atkinson,  though  the  profits  of  the  business 
was  not  sufficient  to  pay  his  salary. 

In  1819  Atkinson,  in  order  to  make  a  provision  for 
Collins  after  his  (Atkinson's)  decease,  intimated  an 
intention  to  insure  his  life  for  2,000  /.  in  the  London 
Royal  Exchange  Insurance  Company,  and  then  to 
assign  the  policy  to  Collins.  Collins  expressed  his 
wish  that  the  sum  should  be  8,000/. ;  oflfering,  out  of 
his  salary  to  pay  the  premium  for  the  additional  1,000/. 
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1828,  To  this  proposal  Atkinson  acceded,  and  accordingly 
insured  for  the  3,000  /.  paying  two-thirds  of  the  pre- 
V.  mium,  and  Collins  paying  the  other  third,  and  assigned 
the  policy  to  Collins ;  and  this  assignment  he  confirmed 
in  two  years  after,  that  is,  in  1821,  by  a  more  formal 
assignment.  When  Collins  was  taken  into  partnership 
in  April  1888,  Atkinson,  in  letters  to  the  correspondents 
of  the  house,  gave  him  a  high  character  for  integrity 
and  knowledge  of  the  business. 

On  the  50th  October  1823  Atkinson  died,  having 
previously  made  a  will  by  which  he  made  his  son, 
Captain  John  Atkinson,  his  residuary  legatee,  and  his 
son-in-law,  the  Reverend  Charles  Hare,  the  respondent, 
his  sole  executor.  To  this  will  there  was  a  codicil  by 
which  the  testator  left  100/.  to  Collins  when  the 
accounts  of  the  house  should  be  made  up.  Shortly 
after  Atkinson's  death,  on  his  will  being  opened,  the 
following  letter  addressed  to  his  son  was  found  inclosed 
in  it: 

*<  Dublin,  15th  October  1823.    Ely  Place." 
"  My  dearest  John, 

^*  As  you  have  told  me,  that  you  know  that  I  have 
**  insured  my  life,  through  one  of  the  office-keeper's, 
"  who  called  for  payment  for  131  /.  for  the  policy  of 
<<  insurance^  and  have  asked  me  in  my  dying  bed, 
**  what  has  become  of  it,  I  cannot  refuse  but  tell  you 
^^  the  truth,  that  it  was  extorted  from  me  by  Mr.  Michael 
'^  Collins,  by  threats  and  undue  influence.  The  policy 
"  for  which  I  pay  is  for  2,000  /. 

(signed)         "  John  Atkinson.'* 

The  executor,  upon  this,  demanded  that  Collins 
should  surrender  the  policy,  at  least  as  to  the. sum  of 
S,0002.  for  which  Atkmson  had  paid  the  pr^siium, 
and,  upon  a  refusal  by  Collins,  he,  on  the  11th  Feb^ 
niary  18i24>  filed  Ub  bill  in  Chancery  against  Collins 
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md  the  Rojral  Exchange  Insurance  Company ;  and  the  i828. 
bill,  after  stating  the  facts,  charged  that  if  any  assign-  '  ^  ' 
ment  was  made  of  the  policy  to  the  appellant,  it  was  v. 

obtained  by  fraud,  misrepresentation,  and  undue  influ- 
ence, and  without  consideration ;  and  that  the  same 
was  a  trust  for  the  testator ;  or  at  all  events,  that  the 
appellant  had  himself  confessed  he  was  only  entitled  to 
one-*third  part  of  the  policy,  the  remaining  two-thirds 
thereof  being  a  trust  for  the  said  testator,  and  the 
tespondent  as  his  executor ;  as  evidence  whereof  the 
bill  charged,  that  subsequently  to  such  alleged  assign- 
ment, and  down  to  the  time  of  his  death,  the  testator 
continued  to  pay  two-thirds  of  the  premium  on  the 
policy,  which  had  been  admitted  by  the  appellant,  who 
only  claimed  to  be  entitled  to  one-third ;  and  had  at 
one  time  offered  to  give  up  the  policy  on  being  paid 
the  third;  viz.  1,000/;  which  for  peace  sake,  the 
respondent  being  willing  to  give  up,  the  appellant 
had  subsequently  retracted* 

The  bill  then  stated  an  offer  of  reference  to  arbitra- 
tion on  the  part  of  the  respondent,  and  prayed  that  the 
appellant  might  be  compelled  to  bring  into  Court  the 
said  policy  of  insurance ;  and  that  the  Royal  Exchange 
Assiurance  Company  might  be  restrained  from  paying 
over  to  the  appellant  the  amount  of  the  said  policy ; 
and  might  also  bring  into  Court  the  sum  of  3,000/. 
the  amount  the)reof ;  and  that  such  sum  might  be 
decreed  to  be  part  of  the  assets  of  the  testator ;  and 
that  the  said  assignment  to  the  appellant  (if  any) 
might  be  set  aside,  and  decreed  to  be  null  and  void  ; 
or  otherwise  to  be  a  trust  for  the  respondent,  or  might 
stand  as  a  security  only  for  the  sum,  (if  any  actually 
due  thereon)  to  the  appellant.  And  that  an  account 
might  be  taken  on  the  foot,  of  all  dealings  between  the 
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1828.  testator  and  the  appellant,  and  that  subject  thereto,  the 
amount  of  the  policy,  or  so  much  thereof  as  respon- 
dent should  appear  entitled  to,  might  be  paid  over  to 
the  respondent ;  and  that  the  appellant  might  be 
restrained  from  proceeding  at  law  upon  the  policy,  and 
for  general  relief. 

After  injunction  to  restrain  the  Insurance  Company 
from  paying,  and  Collins  from  receiving,  the  money  in 
question,  it  was  ordered,  by  consent,  that  the  company 
should  bring  the  money  into  Court,  which  they  did, 
and  1,000/.  was  paid  to  Collins,  and  the  name  of  the 
company  was  struck  out  of  the  bill. 

The  cause  having  proceeded  in  the  usual  course, 
witnesses  were  examined  on  both  sides,  and  the  letter 
of  the  testator,  Atkinson,  was  admitted  in  evidence,  but 
rejected  on  the  trial  of  the  issue  about  to  be  mentioned. 
In  the  discussion  in  the  House  of  Lords,  it  was  admitted 
that  it  was  not  evidence  of  the  fact  that  the  assignment 
had  been  granted  by  fraud  or  undue  influence,  but 
that  it  was  evidence  that  the  testator  thought  so.  At 
the  first  hearing  of  the  cause  (April  1825)  the  Court 
directed  a  feigned  issue  to  be  tried,  in  which  Hare 
'  was  to  be  plaintiff  and  Collins  defendant,  and  Collins 
viras  ordered  to  produce  at  the  trial  the  assignment,  the 
person  who  drew  it  up,  and  the  attesting  witnesses, 
which  he  did. 

The  case  was  tried  before  the  Chief  Justice  of  the 
King's  Bench,  and  several  witnesses  were  examined, 
whose  evidence  went  to  show  from  facts,  that  came 
under  their  own  observation,  and  from  the  admissions 
of  CoUhis,  that  he  exercised  an  undue  influence  ov«r 
the  mind  of  Atkinson,  but  neither  was  the  assignment 
itself  read,  nor  were  those  who  drew  it  up,  though  ia 
attendance,  examined  on  either  side. 
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The  Judge's  charge,  and  the  verdict  were  as  follow  :  J  828. 
— "  I  told  the  jury,  that  as  neither  party  had  thought 
proper  to  prove  the  policy  or  assignments  mentioned 
in  the  leading  order,  or  to  examine  the  witnesses  to 
such  assignments,  or  the  person  who  drew  the  latter  j^J^j^^ 
assignment,  also  mentioned  in  the  leading  order,  it  Justice, 
was  impossible  for  them  or  me  to  know  any  thing  of 
the  contents  of  those  instruments,  except  from  the 
leading  order,  or  of  the  facts  attending  the  execution 
of  them,  or  the  consideration  for  executing  them,  ex- 
cept what  might  be  collected  from  the  conversations 
m  the  presence  of  both  parties,  which  had  been  given 
in  evidence ;  and  that  the  question  which  arose  upon 
that  evidence  for  the  jury,  was  this.  Whether  John 
Atkinson  executed  the  assignments  in  question,  as  to 
two-thirds  of  the  sum  insured,  solely  under  an  appre- 
hension, communicated  or  suggested  to  him  by  the 
defendant,  that  the  defendant  had  it  in  his  power  to 
destroy  his  character,  and  ruin  the  credit  of  his  house, 
by  exposing  frauds  in  the  public  accounts  of  the  house 
with  Government,  kept  by  the  defendant  for  deceased, 
and  that  he  would  do  so,  unless  those  policies  were 
assigpied  to  him.  I  told  them,  if  they  believed  that 
John  Atkinson  was  induced  by  the  defendant  to  exe- 
cute those  assignments  under  that  apprehension,  and 
fiom  no  other  motive,  and  that  otherwise  he  would 
not  have  executed  them,  that  they  were  warranted  to 
find  that  they  were  obtained  by  undue  influence ;  and 
if  not,  that  they  ought  to  find  for  the  defendant.  I  then 
read  my  notes  of  the  evidence  to  the  jury,  and  they 
retired  for  about  an  hour,  and  foimd  a  verdict,  in  these 
words : 

**  We  find,  that  in   the  event  of  any  assignment  Verdict  of  tU 
having  been  made  by  the  deceased,  John  Atkin-    ^' 
sou,  of  a  policy  of  insurance  on  his  own  life,  for  a 
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sum  of  S9OOO/./  that  said  assignmeht,  as  to  two- 
thirds  thereof,  was  obtained  by  means  of  undue 
influence. 

<*  Charles  Bushe,  November  17th,  18«5,"  - 
With  this  verdict  the  Chief  Justice  was  satisfied.       t 


Decree,  Sd 
March  18S6. 


Collins  then  applied  to  the  Court  for  a  new  trial, 
principally  on  the  ground  that  his  witnesses  bad  not 
been  examined ;  but  the  application  was  refused,  and 
on  the  3d  March  18S6,  die  Lord  Chancellor  finally 
decreed  that  the  assignments,  so  far  as  related  to  two^ 
thirds  of  the  policy,  were  fraudulent  and  void,  and  that 
S,000  /.  were  assets  of  the  testator  John  Atkinson,  &c. 

From  this  decree  Collins  appealed,  for  the  following 
among  other  reasons : — 

1st.  Because  the  ascendancy  of  a  servant  over  his 
master  ought  not  to  be  presumed  to  result  from  the 
^lationship  between  them ;  and  because  the  nature  of 
this  transaction,  a9d  its  circumstances  in  the  manner 
and  order  of  their  occurrence,  are  such  as  not  only  do 
not  afford  any  internal  evidence  or  ground  for  suspicion 
of  fraud,  but  give  the  strongest  confirmation  to  the 
sworn  statements  of  the  appellant  in  his  answer,  and 
lead  to  a  contrary  conclusion ;  and  therefore,  it  is  humbly 
submitted,  that  the  Court  ought  not  to  have  acted,  ex- 
cept on  the  most  direct  and  positive  testimony  of  actual 
fraud. 

Sdly.  Because  no  evidence  was  adduced  by  the 
respondent  on  the  hearing  of  the  cause  in  Equity,  which 
proved  a  case  of  fraud  against  the  appellant,  in  ob- 
taining the  assignments  in  question  from  the  testator. 

The  respondent's  case,  as  made  by  the  bill,  rests  upon 
the  allegations  of  an  undue  advantage  taken  of  the 
mental  weakness  of  the  deceased,  which  had  been  occa- 
sioned by  bodily  infirmity.     But  his  witnesses  on  the 
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coatrpurjr,  agreed  that  the  deceased  was  in  the  enjoy-       isss. 
ment  of  irood  health  at  the  time  of  this  transaction,      '    ^    ' 
and  laboured  under  no  weakness  of  mind  from  that,  or         v. 
any  other  cause :  in  fact,  it  appears,  that  his  sound*       ^^^' 
ness  of  understanding,  and  attention  to,  an     control 
oyer  his  business,  continued  unimpaired  till  within  a  - 
few  months  previous  to  his  decease.     If,  however, 
a  solemn  instrument  be  impeached  on  the  ground  of 
the  grantor's  incapacity,  or  of  fraud,  the  fact  should  be 
proved  by  evidence  directly  relating  to  the  transaction. 
The  rest  of  the  respondent's  evidence  consists  of  the 
letter  of  the  testator  of  the  15th  of  October  1823,  and 
the  testimony  of  his  witnesses  as  to  the  language  of 
the  appellant  at  the  meeting  of  Mr.  Atkinson's  rela- 
tions on  the  day  of  his  decease. 

The  appellant,  whilst  he  submits  that  on  the  most 
obvious  principles  the  letter  was  not  admissible  in  evi- 
dence, and,  if  admissible,  ought  not  under  the  circum- 
stances of  this  case,  to  have  been  received  in  a  Court 
of  Equity,  humbly  contends,  that  the  false  and  con- 
tradictory account  it  gives  of  the  transaction,  and  its 
inconsistency  with  the  feelings  of  kindness  and  bounty 
towards  the  appellant,  which  are  manifested  by  the 
testator  in  his  codicil  of  the  same  date,  render  it  im- 
possible to  believe  that  it  was  the  deliberate  and 
voluntary  act  of  the  deceased.  And  with  respect  to 
the  language  imputed  to  the  appellant  by  the  respon- 
dent's witnesses,  the  appellant  humbly  insists  that  ft 
Court  of  Equity  ought  not  to  have  used  it  as  a  ground 
of  judicial  inference.  First,  because  a  decision  ought 
not  to  be  founded  upon  facts  which  are  not  put  in  issue 
in  the  cause,  especially  in  a  Court  of  Equity,  where 
the  injustice  of  so  doing  will  become  more  evident 
from  adverting  to  the  nature  of  the  proceedings,  and 
the  mode  of  examination  of  witnesses  established  in 
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1 828.  ^^^^  courts.  But,  independently  of  this  general  piiit^ 
ciple  of  justice,  the  appellant  humbly  submits  that  any 
V.  "'  inconsiderate  expressions,  such  as  are  imputed  to  him 
by  the  evidence  in  this  cause,  regard  being  had  to  the 
occasion  when  thev  are  stated  to  have  been  used,  and 
their  being  in  answer  to  the  threats  and  imputations 
cast  upon  him,  cannot  be  judicially  taken  against  him 
as  an  admission  of  a  fact,  which  on  all  other  grounds, 
it  is  impossible  to  believe.  Such  evidence,  therefore^ 
ought  not,  as  the  appellant  humbly  submits,  to  have 
influenced  the  Court  in  directing  the  issue  ;  nor  ought 
a  verdict,  which  was  founded  on  such  evidence  alone, 
to  have  been  satisfactory  to  it. 

Sdly.  Because  admitting  thb  to  be  a  case  where 
the  Court  ought  not  to  have  refused  an  issue,  and 
more,  it  is  conceived,  cannot  be  contended  for,  it  was, 
as  the  appellant  humbly  submits,  incumbent  on  the 
Court  to  have  provided  with  certainty,  that  both  the 
form  and  language  of  the  issue,  and  the  manner  and 
circumstances  of  the  trial  should  be  such,  as  to  bring 
the  true  points  in  the  cause  before  the  jury;  but,  which 
it  is  submitted,  cannot  be  gathered  either  from  this 
issue  or  the  trial.  But  in  &ct,  regard  being  had  to 
the  nature  of  the  case  and  the  evidence  properly  admis- 
sible in  the  cause,  no  issue  ought,  as  the  appellant 
humbly  submits,  to  have  been  directed ;  but  the  bill 
ought  to  have  been  dismissed  against  the  appellant 
with  costs. 

For  the  respondent,  it  was  contended  that  the  decree 
ought  to  be  affirmed. 

1st.  Because  the  said  decree  of  28th  April  1825 
is  well  warranted  by  the  principles  and  practice  of 
Courts  of  Equity,  and  the  particular  nature  of  the  case 
itself. 
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9dly.  Because  there  was  proof  sufficient  made  by        i82S. 
the  plaintiff  in  the  equity  cause,  to  sustain  a  decree 
for  setting  aside  the  assignments  relied  upon  by  the  «. 

appellant  as  to  two-third  parts  of  said  policy  of  insur* 
ance,  and  the  issue  directed  was  for  the  purpose  of 
satisfying  the  conscience  of  the  Lord  Chancellor  as  to 
the  proofs  so  made. 

Sdly.  Because  the  direction  of  issues  in  a  case  like 
the  present  is  conformable  to  the  principles  and  prac- 
tice of  courts  of  equity. 

4thly.  Because  the  appellant  did  not  object  to  the 
issue  as  directed,  but  asked  for  same  in  preference  to 
a  decree  against  him  which  would  have  been  pro- 
nounced had  he  declined  said  issue. 

5thly.  Because  said  order  of  the  3d  December  1825 
was  a  right  order,  inasmuch  as  said  verdict  was  con- 
formable to  law  and  to  justice;  was  founded  upon 
cogent  evidence,  and  not  contradicted  by  any  evidence 
on  the  appellant's  part. 

6thly.  Because  the  decree  of  the  2d  March  1826, 
is  warranted  by  the  said  verdict  as  well  as  by  the 
proofs  and  pleadings  in  the  cause. 

7thly.  Because  it  would  be  against  public  policy 
and  the  principles  of  equity  to  affirm  instruments  ob- 
tained clandestinely  by  a  clerk  from  his  employer 
without  consideration,  and  in  both  instances  kept  con- 
cealed from  the  confidential  attorney  and  friend,  and 
also  the  relatives  of  the  grantor. 

Argued  for  the  Respondent : — The  transaction  itself 
afforded  intrinsical  evidence  of  fraud  and  undue  in- 
fluence, since  the  affair  was  unaccountable,  except 
upon  the  supposition,  which  was  warranted  by  the 
evidence,  that  Atkinson  acted  under  the  apprehension 
that  Collins  would  destroy  the  credit  of  the  house  by 
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1828.       exposing  the  manner  in  which  the  accounts  had  been 
kept ;    and  as  to  the  100/.  given  to  Collins  by  the 
9.  codicil,  that  was  given  under  the  same  apprehension, 

and  it  was  in  evidence  that  Collins  boasted  that  it 
depended  on  him  whether  there  would  be  any  codicil 
at  all.  As  to  Atkinson  s  letter,  the  declaration  of  a 
party  that  there  was  fraud,  was  not  evidence  of  the 
fraud;  but  it  was  evidence  that  the  party  himself 
thought  the  assignment  had  been  extorted,  whether 
it  was  so  or  not  ;  and  it  was  evidence  also  with  re* 
ference  to  the  language  and  declarations  of  the  defend- 
ant :  as  to  their  tendering  the  witnesses  to  the  assign* 
ments  for  examination,  that  was  a  mere  trap,  for  the 
plaintiff  had  no  occasion  to  examine  them,  the  existence 
of  the  assignments  being  admitted.  It  was  for  the 
defendant  to  examine  them  if  he  thought  proper  : 
(Lord  Lyndhurstj  Chancellor. — It  was  material  that 
they  should  be  examined  for  the  purpose  of  repelling 
the  imputation  of  fraud). 

Argued  for  the  Appellant : — This  was  a  pure  act  of 
bounty  to  a  meritorious  servant,  done  in  the  way  most 
convenient  for  the  master,  and  it  was  a  clear  rule  that 
fraud  was  never  to  be  presumed ;  and  here  there  wa^ 
even  no  covenant  by  which  the  master  bound  himself 
to  pay  the  premium,  so  that  it  was  optional  with  him 
whether  to  do  so  or  not.  Then  as  to  Atkinson's  letter^ 
it  was  admitted  as  evidence  by  the  Lord  Chancellor^ 
though  the  common  law  Judge  rejected  it ;  and  then 
as  to  the  issue,  it  was  a  departure  from  the  whole  c^ise 
as  originally  set  out ;  for  the  charge  in  the  bill  was  that 
the  assignment  was  altogether  a  fraud,  whereas  tha 
issue  admitted  that  it  was  good  as  to  one-third.  Thia 
issue  ought  not  to  have  been  directed  at  all,  and  tb^iir 
such  as  it  was,  it  was  not  properly  tried ;  for  Atkia-^ 
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son's  letter  was  read  and  commented  upon  by  the       ig^g. 
opening  counsel,  and  had  made  a  strong  impression 
on  the  minds  of  the  jury,   although  the  Judge  had 
rejected  it  as  evidence,  and  at  the  least  there  ought  to 
have  been  a  new  trial. 

l^s  was  a  merie  ordisiary  case  of  bounty  to  a  valuable 
servant. 

Lard  Lyndhurst  (Ch.) : — It  does  appear  to  me  an  Chancellor's 
eztraordmary  transaction ;  he  has  a  high  salary,  at  one 
time  bejrond  the  profits  of  the  house,  and  I  can  see  no 
assignablie  motive  for  this  additional  bounty,  except  the 
indirect  cause  mentioned  in  the  evidence  of  some  of  the 
witnesses.  So  it  was  put  to  the  jury,  and  I  see  no 
reason  to  find  fault  with  their  verdict.  Suppose  the 
House  should  be  satisfied  that  the  reason  of  the  bounty 
was,  that  Atkinson  had  an  idea  that  Collins  was  in 
possession  of  a  secret  that  placed  him  (Atkinson)  in  his 
power,  do  you  think  the  House  can  support  the  tran- 
saction ?  Now  mark  the  summing  up  of  the  Lord  Chief 
Justice,  that  the  question  was  (I  read  from  your  case), 
^  Whether  John  Atkinson  executed  the  assignments  in 
question  as  to  two-thirds  of  the  sum  insured,  solely 
under  an  apprehension  communicated  or  suggested  to 
him  by  the  defendant,  that  the  defendant  had  it  in  his 
power  to  destroy  his  character  and  ruin  the  credit  of 
his  house,  by  exposing  frauds  in  the  public  accounts  of 
the  house  with  government,  kept  by  the  defendant  for 
the  deceased,  and  that  he  would  do  so,  unless  this 
policy  were  assigned  to  him ;"  I  told  them,  that  "  if 
they  believed  that  John  Atkinson  was  induced  by  the  ' 
defendant  to  execute  those  assignments  under  that  ap- 
prehension, and  fircmi  no  other  motive,  and  that  otherwise 
he  would  not  have  executed  them,  they  were  wan'anted 
to  find  that  they  were  obtained  by  undue  ihfluence ; 
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1B28.  and  if  not,  that  they  ought  to  find  for  the  defendant  >^ 

*    "    '  and  the  jury  found  that  the  assignment  had  been  ob- 

V.  tained  by  undue  influence. 
HAKE.  jyj^^  Home : — But  that  was  not  the  issue. 

Lord  Lyndhurst  (Ch.) : — ^The  issue  was  substantially^ 
fraud  or  no  fraud,  and  so  the  Ch.  J.  put  it  to  the  jury. 
Mr.  Horne: — ^We  cannot  put  the  case  on  what  passed 

at  law. 

Lard  Lyndhurst,  (Ch.) : — The  evidence  was  substan- 
tially the  same  both  at  law  and  in  equity,  and  on  that 
evidence  it  is  difficult  to  say  that  the  verdict  was  not 
sustainable.  The  evidence  was  strongly  in  support  of 
undue  influence. 

Mr.  Horne : — But  the  fraud  originally  charged  was 
a  fraud  as  to  the  whole  3,000/.  Theplaintiff"s  case  breaks 
down  as  to  1,000/.,  and  such  an  issue  as  this  ought  to 
not  to  have  been  directed.  The  jury  were  ignorant  of 
the  ground  on  which  the  issue  turned.  Lord  Eldon 
was  wont  to  say,  •  *  when  I  send  these  things  to  be 
tried,  I  must  have  them  well  tried ;"  and  this  was  no 
trial  at  all  with  reference  to  the  informing  the  conscience 
of  the  equity  Judge,  and  there  ought  to  have  been  a 
new  trial. 

Lord  Lyndhurst  (Ch.)  : — I  remember  to  have  heard 
an  eminent  equity  Judge  (the  late  Chief  Baron  Richards) 
say,  when  the  counsel  were  quarelling  about  the  verdict; 
"  Gentlemen,  do  not  trouble  yourselves  about  the 
verdict ;  it  is  to  the  evidence  and  to  my  report  that 
you  are  to  look."  In  this  case  the  proceeding  at  law 
was  a  trial  of  skill  on  both  sides,  and  all  that  the  Equity 
Court  had  to  do  was  to  be  satisfied  that  justice  had 
been  done ;  and  it  was  not  bound  to  allow  the  defend- 
ant, merely  because  the  verdict  was  against  him,  to 
take  another  issue,  and  allow  him  to  produce  evidence 
which   he   had    before   withheld.       The  substantia 
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question  on  the  issue  was  fraud  or  no  fraud,  and  on        1828. 
that  issue  the  Judge  in  equity  was  satisfied  that  justice 
had  been  done. 

HARK. 

Lord  Chancellor :— (After  stating  the  case.)  There  is  eth  Julyisss, 
in  point  of  form  something  objectionable  in  this  verdict,  ''"^°*®°'^ 
because  it  is  partly  h3rpothetical,  but  the  material  point 
in  the  case  was  tried  on  the  issue,  and  as  the  issue  was 
directed  for  the  purpose  of  informing  the  conscience 
of  the  equity  Judge,  if  the  main  object  was  gained  it 
was  sufficient.  The  Judges  both  at  law  and  equity 
were  satisfied  with  the  verdict,  and  therefore  it  must 
be  a  strong  case  indeed  that  should  induce  your  Lord- 
ships to  send  the  matter  to  a  new  trial,  in  opposition  to 
the  opinion  of  the  late  noble  Chancellor  of  Ireland,  who 
had  a  much  better  opportunity  of  investigating  the 
facts  on  which  the  case  mainly  depended  than  your 
Lordships  have. 

Judgment  of  the  Court  below  affirmed, 
with  £.  100  Costs. 
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July  4, 

JuiisdictioD  of 
the  Lord 
Chancellor, 
as  to  Parent 
and  Child. 


APPEAL  FROM  THE  COURT  OF  CHANCERY^ 

Hon.  Wm,  Pole  T.  Long  Wellesley  -  Appellants 

William  Richard  A.  P.  T.  L.  Wellesley; 
James  Fitzroy  H.W.  P.T.L. Wellesley, 
and  Victoria  Catherine  M.  P.  T.  L. 
Wellesley,  Infants^  by  the  Hon.  PitiLiF 
PusEY,.  their  next  Friend     -       -       -  Rcspandenl^ 

Jnrisdiction  of  the  Lord  Chancellor  in  the  Court  of  Chancery^ 
to  control:  the  authority  of  the  p^ent  over  the  childre»,  or 
to  deprive  him  of  their  care  ana  custody,  for  proper  cause^ 
long  acknowledged  and  acted  on,,  the  Court  below,  now 
for  the  first  time  affirmed^  on  appeal,  by  the  House  of 
Lords. 


MarriaffBof 
Mr.  and  Mrs. 
Wellesley. 


In  the  month  of  March  1812,  Catherine  Pole  Tylney 
Long,  who.  was  entitled  to  certain  estates  in  fee,  and 
to  others  as  tenant  for  life  with  remainder  to  her  first 
and  other  sons  in  tail  male,  producing  an  income  of 
about  40,000/.  per  annum,  intermarried  with  the  ap- 
pellant, William  Wellesley ;  and  by  her  marriage 
settlement,  13,000/.  a  year  was  secured  to  her  as  pin- 
money,  and  subject  to  the  payment  of  that  annuity 
and  some  other  simis,  a  life-interest  in  the  estates  in 
fee  was  given  to  the  husband ;  a  power  being  reserved 
to  the  husband  and  wife  to  charge  them  by  way  of 
mortgage  with  100,000/.,  and  the  entailed  estates  were 
settled  on  the  husband  during  the  joint  lives  of  him 
and  his  wife.  The  100,000  /.  were  raised ;  but 
Mr.  Wellesley,  notwithstanding,  became  so  embar- 
rassed, that  in  1821  he  found  it  necessary  to  go  to  the 
Continent  to  avoid  his  creditors,  and  he  and  his  family 
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tft^r  some  months   spent  in  France,  took   up  their       i^^s. 
tesidence  at  Naples ;   and  there,  in  May  1823,  they      * — ^ — ' 
renewed  their  acquaintance  with  Mrs.  Helena  Bligh,  v. 

whom  they  had  known  before,  and  who  about  that  ^doth^*^' 
time  had  come  to  reside  at  Naples  with  her  husband. 
On  the  1st  of  July  1823,  Mrs.  Bligh  left  her  husbands  Mrs.Bl#. 
house,  and  took  apartments  for  herself  in  another 
quarter  of  the  city,  alleging  as  the  reason  the  ill- 
treatment  which  she  met  with  from  her  husband  ;  but 
rumour  ascribed  the  step  to  her  having  a  criminal  in- 
tercourse with  Mr.  Wellesley,  and  to  contradict  this 
report,  Mr.  Wellesley  made  an  affidavit  before  the 
British  Vice-Consul  denying  the  truth  of  it.  Mrs.  Wel- 
lesley thought  Mrs.  Bligh  innocent,  and  took  her  to 
reside  in  the  hpuse  with  herself  and  her  husband. 

In  October  1823  the  family  proceeded  from  Na- 
ples to  Albano,  and  from  thence  to  Florence,  where 
Mrs.  Bligh  continued  to  reside  with  them  till  December 
1823,  when  Mrs.  Wellesley,  though  she  still  believed 
Mrs.  Bligh  to  be  innocent,  thought  it  proper,  in  con- 
sequence of  communications  received  from  her  own 
and  Mr.  Wellesley's  relatives  about  the  reports  which 
were  abroad  that  a  criminal  intercourse  was  going  on 
between  Mrs.  Bligh  and  Mr.  Wellesley,  to  inform 
Mrs.  Bligh  that  it  was  absolutely  necessary  that  she 
should  quit  the  family,  and  return  to  her  own  friends, 
who  were  ready  to  receive  her.  Mrs.  Bligh  left  the 
apartments  which  she  occupied,  but  continued  in 
toother  part  of  the  hotel  without  Mrs.  Wellesley's 
knowledge,  and  was  in  constant  habits  of  intercourse 
with  Mr.  Wellesley.  In  May  1 824  the  family  went 
from  Florence  to  Paris,  where  Mrs.  Bligh  had  arrived 
before  them. 

*  While  at  Paris,  Mrs.  Wellesley  at  length  was  con- 
tiaced  that  a  criminal  intercourse  was  carried  on 
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1828.  between  Mrs.  Bligh  and  Mr.  Wellesley,  and  wrote  to 
Lord  Maryborough,  Mr.  Wellesley 's  father,  requesting 
V.  "  that  he  and  Lady  Maryborough  would  come  to  Paris, 
r^^'oSera!  w^ich  they  did,  but  were  unable  to  detach  Mr.  Wel- 
lesley from  the  connection  which  he  had  formed  with 
Mre. Wellesley  Mrs.  Bligh.  Shortly  afterwards  Mrs.  Wellesley  deter- 
band,  and  '  mined  to  Separate  herself  from  her  husband,  and  come 
knlS  wiS  her"  *^  England,  which  she  did  ;  taking  her  children,  the 
children.         three  infant  respondents,  with  her,  by  Mr.  Wellesley's 

permission. 

Mr.  Wellesley  remained  on  the  Continent  with 
Mrs.  Bligh  till  June  1825,  in  the  early  part  of  which 
he  was  apprized  of  the  intention  of  Mrs.  Wellesley  to 
commence  a  suit  against  him  in  the  Ecclesiastical 
Courts  for  a  divorce,  and  on  the  25th  of  that  month  he 
came  to  England  with  Mrs.  Bligh,  and  lived  with  her 
Mr.  Wellesley  jn  London  from  that  day  till  the  7th  of  July,  without 

ntteinptstoget  •'  '' 

fMissession  of    the  knowledge  of  Mrs.  Wellesley.     On  the  7th  of  July 
ilie  children.     ^^  ^^^^  ^  ^^  ^^^^^  ^^^^^  ^^^  Wellcslcy  resided 

with  her  sisters,  the  Misses  Long ;  but  Mrs.  Wellesley, 
on  hearing  his  voice,  made  her  escape  from  the  house 
with  her  daughter.  Mr.  Wellesley  had  complained 
that  Mrs.  Wellesley  did  not  follow  his  instructions  in 
the  management  of  his  children,  and  bad  expressed 
his  resolution  to  get  possession  of  them  by  force  or 
T^are^made  stratagem,  which  Mrs.  Wellesley  dreaded  he  would 
Court.  effect,  and  take  the  children  with  him  abroad ;   she 

therefore,  on  the  8th  of  July  1825,  caused  a  bill  to  be 

filed  in  Chancery  in  order  to  make  the  infants  wards 

of  Court. 

Death  of  Mrs.      Mr.  Wellesley  and  Mrs.  Bligh  returned  to  the  Con- 

Bul  fiild         tinent.   On  the  12th  of  September  1825  Mrs.  Wellesley 

in  the  names  of  the  infants,  by  the  Hon.  Philip  Pusey, 
their  next  friend^  setting  forth  the  interests  of  tho 
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infants  .under  their  grandfather's  will,  and  their  mo-        iggs. 
ther's  marriage  settlement ;  and  praying  that  the  Duke    J    "^ 
*  of  Beaufort  and  the  other  trustees  might  account  in  v. 

the  ordinary  manner,  that  the  portions  of  the  yoimger    ^^d  othen. 
children  might  be  raised,  and  that  a  proper  person 
might  be  appointed  to  have  the  care  of  the  three  infants 
during  their  minorities,  and  an  allowance  be  made  for 
their  maintenance. 

After  the  death  of  his  wife,  Mr.  Wellesley  applied 
to  the  Misses  Long  to  deliver  up  the  children  to  him.  Mr.  Welles- 
They  reftised ;   and  Mr.  Wellesley,  in  October  18^,  ings  to  get 
caused  a  writ  of  habeas  corpora  to  be  issued  from  the  ^^drem 
King's  Bench  for  the  purpose  of  getting  the  children 
into  his  custody ;  and  immediately  thereupon,  on  the 
3d  of  November,  before  the  writ  was  returnable,  a  peti- 
tion was  presented  in  the  name  of  the  infants,  praying 
that  Mr. Wellesley  might  be  restrained  from  proceeding 
on  the  writ,  as  he  was  residing  abroad^  and  intended  to 
take  the  children  abroad. 

Mr.  Wellesley,  before  that  petition  was  disposed  of, 
viz.  on  or  about  the  8th  day  of  November  1825,  pre- 
sented his  petition  to  the  Lord  Chancellor,  stating 
amongst  other  things,  as  the  facts  were,  that  the  appel- 
lant was  then  resident  in  the  kingdom  of  France,  and 
out  of  the  jurisdiction  of  the  Court  of  Chancery,  and 
having  no  establishment  fitted  to  the  residence  and 
superintendence  of  the  education  of  his  said  three 
infant  children,  was  desirous  of  having  a  proper  scheme 
and  plan  for  that  purpose  settled  and  approved  of  by 
one  of  the  Masters  of  the  Court,  and  that  the  appellant 
WBJS  willing  to  conform  to  and  to  promote  such  plan 
for  the  benefit  of  the  said  infant  respondents,  and 
praying  that  it  might  be  referred  to  one  of  the  Masters 
of  the  Court  to  approve  of  a  plan  for  the  education  of, 
And  a  proper  and  suitable  establishment  for,  the  said 
iofant  respondents,  and  for  their  residence. 
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1929.  ^^^  ^^  petitions  came  on  to  be  heard  on  the  ptti 

day  of  November  1825,  when  the  Lord  Chancellor 
was  pleased  to  order  snch  reference ;   and  also,  that 
^^fSwm   *^®  appellant  should  not  interfere  with  the  manage- 
ment or  control  of  the  said  infant  respcmdents,  but 
that  the  said  infant  lespondents  should  remain  with 
the  said  Misses  Long  until  the  said  Master  should 
make  his  report,   or  until  the  further  order  of  the 
Court;  and  his  Lordship  further  directed  that  such 
order  should  remain  in  full  force  so  long  as  the  appeU 
lant  remained  out  of  the  jurisdiction  of  the  Court. 
On  the  14th  of  December  1825,  and  before  the 
Petition  of  Mr.  above  Order  could  be  acted  on,  Mr»  Wellesley  caftie 
Ith'jMuSy     ^  England,  and  on  the  14th  of  Janxiaiy  1826  presented 
i8^-  a  petition  to  the  Lord  Chancellor,  setting  forth  that  it 

was  his  positive  intention  to  remain  and  reside  ia 
England;  and  that  having  then  a  proper  residence 
in  England,  he  claimed,  as  the  father  and  natural 
guardian  of  the  said  infant  plaintiffs,  the  immediate 
custody  of  their  persons,  and  the  future  management 
and  control  of  their  education  and  maintenance ;  and 
the  said  petition  prayed  that  his  Lordship  would  be 
pleased  to  order,  that  the  said  order,  dated  the  9th  of 
November  1825,  should  be  rescinded,  and  that  the 
Misses  Long  might  forthwith,  on  a  day  to  be  named, 
deliver  over  to  the  eare  and  guidance  of  the  appellant^ 
their  father,  the  said  infant  respondents. 

From  January  1826  to  February  1837  ^  niass  of 
affidavits,  letters  and  documents  were  brought  forward 
at  different  periods  for  and  against  the  granting  of  the 
prayer  of  this  last^mentioned  petition.  It  appeared 
Aat  subsequently  to  the  presenting  of  this  petition^ 
Mrs.  Blighf  came  to  London,  and  Mr.  Wellesley  re- 
newed his  intercourse  with  her,  which  was  mucb  rdied 
^»agaflisthimr  The  husband  of  Mrs.  Bl%b,  in^aa  actmi 
for  adultery^  recovered  dunages  fi>om>  Mr.  We)ledity»^ 
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'  Ob  the  Ist  February  1S9I7,  the  Lord  ChanceHer      im9. 
)&ade  the  foUowiag  order : — "  That  it  be  referred  to  the   ^^^^j^ 
Master  m  rotation,  to  inquire  and  report  what  persont         v. 
or  persons  willing  (other  than  the  petitioner,  the  Hon.    and^m. 
William  Pole  Tylney  Long  Wellesley)  to  undertake  istFebrnary 
tke  game,  the  custody  of  the  infants,  William  Richard  i^^'oi"'^ 
Arthur  Pole  Tyteey  Long  Wellesley,  James  Fitzr<^^^»PP«^«* 
He^ey  William  Pole  Tylney  Long  Wellesley,   and 
Victoria  Catherine  Mary  Pole  Tylney  Long  Wellesley, 
and  the  care  of  their  maintenance  and   education^ 
should  be  conumtted,  this  Court  not  thiiiking  it  pro- 
per in  the  circumstances  of  this  case,  to  make  such 
order  as  is  prayed  by  the  petition  of  the  Hon.  WUliam 
Pole  Tylney  Long  Wellesley.     And  it  is  ordered,  tbarf 
^he  Masters  do  inquire  and  state  what  are  the  said 
^■^ants   ages,  and    the   nature  and   amount  of  their 
fcrtmes;  and  do  state  on  what  evidence  or  grouoKl 
^  shall  approve  of  any  person  or  persons  ta  have  the 
^^re  of  the  said  infants'  maintenance  and  education; 
^iid  all  proper  parties  are  tO'  be  at  liberty  to  attend  the 
^Caoter  thereon :  and  the  Master,  in  making  such  itt- 
^'^ivies,  is  to  have  regard  to  the  fortunes  of  tike  in&mts 
^^Bpectively.     And  it  is  ordered,  that  the  said  Hon. 
^^illiom  Pbfe  Tylney  Long  Wellesley,  and  att  ethcap 
Persons,  be  restrained  from  removing,  or  attempting  to 
^^^ttiove,  the  said  infemts,  or  any  of  them,  firom  the  care 
^^d  custody  of  Dorothy  Tylney  Long  andl  EnaMik 
tylney  Long,  without  the  permission  of  this  Court 
^^^  forther  order;  and  it  is^  or&red,  that  the  said 
^S^aster  do  state  upon  what  plaii>  the  person  or  persooe 
^  wheraf  upon  such  inquiry  as  aforesaid  he  shall  re^ 
P^irt  that  such  care  and  custody  as  aforesaid  shovM 
^  committed,  propose  ix>  conduct  and  cwny  q»  tiie 
^ucation  of  the  said  infonts  respectively,  andf  w^t 
or  sim^  are  proposed  to  be,  or  can  be^  eihmii 
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and  applied  for  their  maintenauce  and  educatioD^  oat 
of  their  fortunes ;  and  to  report  his  opinion  upon  suck 
plan  and  proposal  for  maintenance  and  education; 
and  thereupon  such  further  order  shall  be  made  as 
shall  be  just." 

From  this  order,  Mr.Wellesley  appealed  to  the  House 
of  Lords :  Because,  supposing  the  Court  of  Chancery 
to  have  in  any  case  the  power  to  take  from  a  father 
the  custody  and  education  of  his  children,  where  such 
father  is  within  the  kingdom,  and  able  and  willing  to 
maintain  and  educate  them  according  to  their  rank 
and  expectations  in  life  (against  which,  nevertheless^ 
the  appellant  humbly  protests,  and  leaves  the  same  to 
the  wisdom  of  your  Lordships,  and  the  more  especially 
as  he  is  advised  that  no  order  or  decree  to  that  effect 
has  ever  been  made  or  affirmed  by  your  Lordships 
upon  appeal),  yet,  in  the  present  case,  the  appellants 
humbly  submits,  that  regard  beic^  had  to  the  nature 
and  course  of  the  proceedings  in  the  Court  of  Chan- 
cery, and  the  facts  and  circumstances  of  the  case, 
which  the  appellant  craves  leave  to  lay  before  your 
Lordships,  no  such  order  as  that  appealed  from  ought 
to  have  been  made  by  the  Lord  Chancellor,  but  that 
the  appellant's  children  ought  to  have  been  restored 
to  his  custody  and  control. 

Besides  the  immoral  conduct  of  Mr.  Wellesley  with 
Mrs.  Bligh  and  other  women,  it  was  relied  on  in 
argument  as  one  of  the  strongest  reasons  against  Mr. 
Wellesley's  having  the  custody  and  care  of  his  chil- 
dren, that  he  (as  was  alleged)  had  deliberately  accus- 
tomed them  to  profane  swearing  and  the  use  of  the 
lowest  and  most  vulgar  slang ;  and  that  in  his  letters  to 
the  male  infants  he  employed  such  expressions  as  these : 
*^  If  the  fellow  be  a  sportsman  who  told  you  you  could 
not  hunt  your  harriers  till  next  year,  d-^n  IU$  m/crnal 
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tcul  to  hellj'' — ^and  "  play  hell  and  tommy ;  make  as 
much  row  as  your  lungs  will  admit  of;  chase  cats, 
dogs,  women,  young  and  old,  &c.  &c."  In  one  of  the 
affidavits  it  was  sworn  "  that  Mr.  Wellesley  often  ex- 
pressed his  intention  to  let  the  male  infants  associate 
with  children  of  the  lowest  society  and  habits,  and  that 
it  was  his  particular  wish  that  they  should  adopt  the 
manners  and  language  of  the  lowest  classes,  that  they 
might  attain  a  knowledge  of  the  world,  and  Mr.  Wel- 
lesley boasted  that  he  had  procured  children  of  the 
lowest  description  to  come  to  the  back  of  his  house  at 
Paris,  to  teach  his  children  to  repeat  oaths  and  blas- 
phemous language  made  use  of  by  such  vagabonds, 
and  that  he  made  his  boys  teach  them  to  swear  in 
English,"  &c.  &c. 


The  cause  was  heard  in  the  House  of  Lords,  on  the 
4th  July  1828,  and  several  previous  days,  and  the 
questions  argued  were  ;  1st.  whether  the  Lord  Chan- 
cellor had  jurisdiction  to  make  such  an  order  ?  2dly. 
If  he  had,  whether  this  was  a  case  which  justified  the 
exercise  of  that  jurisdiction  ?  The  law,  and  the  facts, 
as  far  as  they  are  material  to  the  decision  of  these 
points  have  been  so  fully  stated  and  discussed  in 
2  Russ.  Cha.  Ca.  1,  and  especially  in  the  speech  in  9  Russ.Ch. 
judgment  of  Lord  Chancellor  Eldon,  there  reported, 
that  it  is  quite  unnecessary  to  go  into  any  further  detail 
of  the  argument  here. 

The  following  authorities  were  adverted  to  :— 
Duke  of  Beaufort  v.  Bertie  (a) ;  Eyre  v.  Shaflsbury  (b) ; 
JELr  parte  Hopkins  (c)  ;  Butler  v.  Freeman  (d)  ;  Powell 
v.  Cleaver  (e);  Creuze  v.  Hunter  (/);  Skinner  v.  War- 


Ca.1. 


(fl)  1  p.  Wins.  705. 
(h)  aP.  Wms.  iia. 
ip)  aP.Wms.  15a. 


(rf)  Amb.  301. 

(e)  a  Bro.  Ch.  Ca.  499. 

(/)  3  Bro.  Ch.  Ca.  499 ;  &  2  Cox,  942, 
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IMS.  f9er(g) ;  WUcox  v.  Drake  (A);  De  MannevUle  v.  De 

iwM.tEfL«r  Mtmnevilk  (i) ;    fVhitfield  v.  Haks  (k)  ;    Lyons  v. 

••  Blenkin(i);  Lord  TVestmtatfis  Ca9e(m);   Shelley  v. 

.  Md  fiihm.  Weslbrooke  (n). 

Mr.  Home  and  Mr.  Brougham  for  appellant. 

Attorney-General  and  Mr.  Pepys  for  respondents. 

July  4,  isas.  Zorrf  Redesdale,  (after  stating  that  the  jurisdiction 
uagraen  j^^^  been  too  long  acknowledged  and  exercised  to  be 
now  questioned)  proceeded  thus  : — From  the  whole  of 
the  evidence  taken  together,  I  think  the  order  was 
just,  if  the  Lord  Chancellor  had  authority  to  make  it- 
Can  your  Lordships  doubt  but  that  some  restraint  on 
the  father  is  necessary  in  this  case,  and  that  these 
children  should  be  kept  separate  from  Mrs.  Bligh  ?  and 
in  all  probability  she  would  be  concerned  with  the 
care  of  them  if  there  was  no  restraint.  Mr.  Weliesley 
has  placed  himself  in  a  situation  in  which  he  is  not  a 
freeman ;  and  having  no  doubt  about  the  authority  of 
the  Lord  Chancellor,  I  think  the  order  ought  to  be 
affirmed.  It  would  be  most  mischievous  if  there  ex- 
isted no  jurisdiction  or  authority  of  this  nature,  and  it 
would  be  absolutely  necessary  for  the  legislature  to 
interfere  to  provide  a  remedy.  The  eldest  son  in  this 
case  will  be,  if  he  lives,  a  peer  of  the  realm ;  and  then, 
if  there  is  no  authority  to  interfere  between  the  parent 
and  the  children,  consider  to  what  an  extent  the  mid- 
chief  will  go.  A  woman  in  high  life  marries  a  low- 
bom,  uneducated,  and  perhaps,  vicious  man,  and  her 
son  is  entitled  to  a  very  large  property,  and  the  father 

(g)  4  Bro.  Ch.  Ca.  loi ;  (*)  13  ¥68.493. 

2  Dick.  779.  (/)  Jac.  145. 

(A)  Drake,  651 ;  Jac.  350.  (m)  Jac.  051. 

(f)  10  V«s.  5«.  (n)  Jac.  fl65. 
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is  otterly  incapable  of  taking  proper  care  of  their 

morals  and  education ;  and  is  it  to  be  said  that  there 

is  DO  power  in  the  realm  to  interfere  in  a  case  of  that 

kind?    The  control  of  the  parent  over  the  children  is, 

properly  speakings  not  a  power  at  all,  but  a  trust ;  and 

if  your  Lordships  look  into  the  elementary  writers,  you 

will  find  it  so  described,  and  the  parent  is  intrusted 

with  the  care  of  the  education  of  his  children,  because, 

fiDm  natural  affection,  he  is  considered  as  the  properest 

person  to  discharge  that  duty.     I  move  ^^  That  the 

order  of  the  Court  below  be  affirmed." 

Lord  Manners. — This  is  an  appeal  fromanorderof  the 
'ate  Lord  Chancellor,  referring  it  to  the  Master  to  con- 
sider of  a  proper  person  to  be  the  guardian  of  the  appel- 
lant's children.      This  order  is  objected  to  on  two 
fir^unds — Ist,  That  the  Lord  Chancellor  has  no  jurist 
^liction  to  separate  children  from  a  parent,  while  he 
^^eaides   in  this  country ;  «dly.  That  if  he  had  that 
J^uifldiction,  it  is  not  in  this  case  properly  exercised. 
^iTBt,  as  to  the  jurisdiction,  I  think  it  sufficient  to  say 
^^IsLat  it  has  been  uniformly  admitted  and  exercised  for  a 
I^^TJod  of  more  than  a  century ;  and  I  have  looked  in 
for  any  instance  in  which  it  was  doubted  by 
Lord  Chancellor,  from  the  time  of  Lord  Notting<- 
downwards,  and  it  has  now  become  the  established 
^Oetrine  and  practice  of  the  Court,  and  the  law  of  the 
*^^^     When  a  parent  applies  to  the  Court  of  King's 
^^^nch  for  a  writ  of  habeas  carpus  to  recover  his  chil* 
^^^^en,  who  have  been  taken  from  him,  the  Court  asks 
^Kethar  the  Lord  Chancellor  has  interfered  in   the 
^^^tter,  and  if  the  answer  be,  that  he  has,  the  Court 
^U  not  grant  the  writ;  but  the  Court,  by  this  refusal^ 
^onld  very  much  fail  in  its  duty  if  the  Lord  Chancellor 
^^^  no  jurisdiction  in  such  matters.    It  was  mentioned 
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at  the  bar  as  an  objection  to  this  power,  that  you  can'« 
not  know  its  extent  or  its  limits,  but  in  that  respect 
it  is  only  like  other  cases  where  a  discretionary 
power  exists;  and  you  cannot  know  its  limits  gene- 
rally, because  that  depends  on  the  particular  circum- 
stances of  each  case.  I  agree,  therefore,  with  Lord 
Thurlow,  and  other  eminent  judges,  who  have  held  this 
to  be  an  established  jurisdiction  of  the  Lord  Chancellor. 
As  to  the  second  question,  whether  the  power  had  been 
properly  exercised  in  this  instance — it  is  to  be  con- 
sidered, that  to  restore  these  children  to  the  appellant, 
is,  in  all  probability,  to  deliver  them  to  Mrs.  Bligh, 
who  appears  to  have  intended  to  institute  a  suit  in  the 
Ecclesiastical  Court  for  a  divorce,  and  probably  has 
delayed  it  merely  on  account  of  the  pendency  of  this 
cause.  I  do  not  say  that  the  mere  act  of  the  parent  s 
living  in  adultery  is  a  good  reason  for  separating  his 
children  from  him.  That  question  will  be  determined 
when  it  arises ;  but  here  the  living  in  adultery  is  only 
one  circumstance.  There  is  in  addition  the  appellant's 
most  improper  behaviour  to  his  wife,  and  his  training 
the  children  in  vicious  habits  of  profane  swearing, 
almost  the  only  vicious  habit  of  which  children  at  their 
then  age  were  capable  of  learning  This  fact  does 
not  depend  entirely  on  the  credit  of  Doctor  Bulkley, 
but  is  deposed  to  by  others.  As  to  Doctor  Bulkley^ 
whose  testimony  has  been  the  subject  of  so  much  ani- 
madversion, there  are  some  parts  of  his  conduct  which 
I  do  not  approve ;  but  as  to  his  credibility  as  a  witness, 
I  think  the  testimony  in  his  favour  preponderates  far* 
over  that  which  is  produced  against  him.  This  habit 
of  profane  swearing  is  a  most  dangerous  one,  espe- 
cially when  inculcated  or  allowed  by  the  authority  of 
the  parent.  Suppose  the  appellant  had  been  a  testa- 
mentary guardian,  nobody  could  be  less  qualified  for 
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the  duty  than  he  is,  and  it  would  be  the  duty  of  the 
Lord  Chancellor  to  rescue  the  childj en  from  his  power ; 
and  as  to  this  point  there  is  no  difference  between  a 
testamentary  guardian  and  a  parent.  The  Court  will, 
no  doubt,  regard  the  feelings  of  a  parent,  but  that  is  a 
secondary  consideration.  The  object  of  this  order  is 
to  rescue  the  children  from  a  parent  who  has  dis- 
qualified himself  from  being  a  proper  guardian ;  and 
as  I  have  no  doubt  about  the  jurisdiction,  I  do  not 
know  in  what  case  it  can  be  more  properly  exercised 
than  in  the  case  of  one  who,  with  respect  to  his  chil- 
dren, has  manifested  a  total  disregard  of  morals,  reli- 
gion, and  example. 
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Lord  Lyndburst^  (Chancellor). — It  is  unnecessary  for 
me  to  say  any  thing  further  than  that  I  concur  in  the 
opinion  of  the  noble  and  learned  Lords. 

Order  affirmed. 


VOL,  I.— N«wS. 
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APPEAL    FROM    THE    IRISH    CHANCERY, 


February, 
1828. 

Award. 


Hill  (Sir  G.  F.  Fitzgerald) 
Ball  (Benjamin)       .     .     - 


-  -    Appellant. 

-  -     Respondent. 

A.  gives  bond  and  judgment  to  B.  for  balance  of  an  account ; 
D.  assigns  the  judgment  to  C. ;  submission  by  A.  and  C, 
and  award  that  C.  is  entitled  to  the  benefit  of  the  judg- 
ment ;  and  bill  filed  by  C.  on  the  ground  of  the  awara ; 
objected  by  A.  that  tne  judgment  was  given  to  B.  for  a 
much  larger  sum  than  was  really  due,  and  upon  an  under- 
standing that  it  was  to  stand  only  as  a  security  for  what 
was  actually  due ;  that  the  award  had  been  made  in  his 
absence,  and  that  the  arbitrators  had  not  given  him  credit 
for  several  sums  which  he  had  paid  to  B.  on  account  of 
the  judgment ;  but  evidence  that  the  objections  of  A.  had 
been  stated  before  the  arbitrators  by  his  counsel  and  soli- 
citors :  Decree  that  C.  was  entitled  to  the  benefit  of  the 
judgment  for  the  whole  sura,  and  the  Decree  affirmed. 


In  1793,  and  for  several  years  after,  John  Claudius 
Beresford,  and  James  Woodmason,  were  bankers  and 
co-partners  in  Dublin.  Sir  G.  F.  Hill  having  married 
a  sister  of  Beresford,  various  pecuniary  transactions 
passed  between  them  without  any  settlement  till  1808, 
when  Beresford  called  upon  Hill  to  settle  the  accounts 
between  them,  and  give  his  bond  for  the  balance.  Soon 
after.  Hill,  the  appellant,  gave  his  bond  for  81,000/. 
conditioned  for  the  payment  of  15,500  /.  the  balance 
then  due,  with  a  warrant  of  attorney  to  enter  up  judg- 
ment. 

In  ISOythe  partnership  between  Beresford  and  Wood- 
mason  was  dissolved,  and  in  January  1808  Beresford 
formed  a  partnership,  as  bankers,  with  the  responden' 
Benjamin  Ball,  and  others.  On  that  occasion  an-  ar- 
rangement was  made  that  the  notes  and  engagements 
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of  th.e  old  firm  should  be  paid  by  the  new  firm,  and        1828. 
Beresford  being  largely  indebted  to  the  old  firm,  in 
part  satisfaction  of  that  debt,  delivered  over  to  Ball 
various  securities,  and  among  the  rest  the  bond  of  Hill 
the  appellant,  conditioned  for  the  payment  of  15,500  /. 
In  1810  judgment  on  the  bond  was  entered  up  in  the 
name  of  Beresford,  who  in  the  same  year  assigned  it  to 
Ball,  and  a  memorial  of  the  assignment  having  been 
enrolled,  pursuant  to  the  Act  of  the  9th  Geo.  %   Ball, 
under  the  provisions  of  that  Act,  became  the  owner  of 
the  judgment,  and  entitled  as  such  to  issue  execution 
and  levy  the  amount  in  his  own  name. 

In  December  1810  the  partnership  between  Beres- 
ford, Ball  and  the  others,  was  dissolved,  and  in  1811 
Beresford  became  bankrupt.     The  appellant  refused 
to  pay  the  amount  of  the  judgment,  and,  after  much 
discussion  and  correspondence,  the  parties  agreed  in 
1812  to  submit  all  matters  respecting  it  to  arbitration, 
^d  the  submission  was  made  a  rule  of  the  Court  of 
Chancery.     In  May  1812  the  arbitrators  adjudged  that 
the  judgment  was  a  good  and  effectual  security  for  the 
^^*500  /.,  for  the  payment  of  which  the  bond  was  con- 
ditioned, and  this  award  was  in  June  1812  confirmed 
"y  the  Court  of  Chancery.   As  Hill  still  refused  to  pay, 
"^1  sued  out  an  elegit  against  his  estates,  but  was 
^^5ible  to  enforce  his  remedy  in  that  way  on  account 
^*  the  prior  incumbrances  aflfecting  the  estates. 

In  1817  Ball  filed  a  bill  in  Chancery  against  Hill, 
^d  other  proper  parties,  stating  the  circumstances, 
Paying  for  a  decree  of  redemption  and  foreclosure,  &c. ; 
^*^i8  bill  was  amended  in  1818,  and  also  in  1819,  in 
^^der  to  add  other  parties,  and  set  up  the  award 
^f  1812. 

The  appellant  put  in  his  answer  to  the  said  re- 
^ended  bill,  and  thereby  objected  to  the  said  award, 
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1828.  inasmuch  as  for  that,  amongst  other  reasons,  the  ap« 
pellant  was  in  London  during  the  proceedings  under 
the  said  submission,  and  that  his  defence  was  not  given 
in  in  the  same  manner  it  ought ;  and  that  he  objected 
to  the  award  on  his  return  from  London,  and  was  ad- 
vised to  exhibit  his  bill  to  impeach  the  same. 

And  the  answer  insisted  that  the  bond  for  the  15,500  /. 
was  given  without  the  proper  investigation  of  accounts, 
upon  an  assurance  by  Beresford  that  it  would  stand  good 
only  as  a  security  for  what  was  really  due,  which  was 
much  less  than  the  sum  mentioned  in  the  bond ;  and 
also,  that  after  the  assignment  of  the  said  bond  to 
the  respondent,  Benjamin  Ball,  which  was  made  with- 
out the  appellant's  knowledge,  the  appellant  continued 
to  make  large  payments  to  the  respondent,  John  Clau- 
dius Beresford,  on  account  of  the  said  bond ;  which 
were  handed  over  to  the  assignee  of  the  said  bond,  but 
the  appellant  was  never  credited  for  the  same  as  against 
the  said  bond,  but  was  told  that  they  were  only  to  be 
considered  as  loans  or  advances  to  the  respondent,  John 
Claudius  Beresford.  And  the  said  award  being  founded 
on  an  erroneous  conception  of  the  case,  saddled  the 
complainant  with  the  full  amount  of  the  said  judgment 
and  interest  from  the  date  of  the  said  bond,  and  gave 
him  no  credit  for  his  payments  on  account  thereof; 
whereas  the  said  bond  having  been  given  expressly 
only  to  secure  the  balance  of  an  account  not  then 
finally  settled,  the  arbitrators  ought  to  have  allowed  him 
to  go  into  the  said  account,  and  prove  such  error  or 
overcharge  as  he  might  therein;  and  the  complain- 
ant ought  to  have  been  allowed  credit  for  divers  sums 
paid  before  the  assignment  of  the  said  bond. 

It  appeared,  however,  in  evidence,  that  the  objections 
of  the  appellant  had  been  brought  under  the  notice  oi 
the  arbitrators  in  1812,  by  his  counsel  and  solicitor. 
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On  the  l6th  August  1821,  the  Court  below  decreed  ^1828. 
that  the  respondent,  Ball,  was  entitled  to  redeem  the 
mortgages,  &c.  and  to  the  benefit  of  the  judgment, 
and  the  proper  accounts  were  ordered  to  be  taken 
accordingly.  From  this  decree  Sir  G.  F.  Hill  ap- 
pealed; because, 

1st.  Evidence  having,  on  behalf  of  the  appellant, 
been  entered  into,  to  prove  that  the  bonds,  dated  the 
3d  of  June  1804,  for  4,200  /.,  and  the  22d  December 
1808,  for  15,500  /.,  were  given  by  the  appellant  to  the 
respondent,  John  Claudius  Beresford,  for  securing  the 
balances  that  might  be  due  at  those  respective  times 
from  the  appellant  to  him,  and  that  various  payments 
were  made  by  the  appellant  to  or  on  account  of  the 
respondent  John  Claudius  Beresford,  in  respecf  of 
last-mentioned,  bond,  which  included  the  sum  for 
which  the  first-mentioned  bond  was  given ;  and  the 
award  set  up  by  the  respondent,  Benjamin  Ball,  not  being 
binding  upon  the  appellant,  for  the  reasons  by  him 
stated  in  his  answers  to  the  said  bill,  the  said  decree 
ought  to  have  directed  an  account  of  what  sums  were 
due  from  the  appellant  to  the  respondent,  John  Claudius 
Beresford,  or  those  claiming  under  him,  in  respect  of 
the  said  bond  for  15,500/.,  and  that  the  judgment 
obtained  for  the  same  should  stand  as  a  security  for 
so  much  only  as  should  be  so  found  to  be  due. 

2d.  For  that  as  to  the  judgment  obtained  by  the 
respondent,  Benjamin  Ball,  against  the  appellant,  in 
Trinity  Term  1811,  for  the  sum  of  16,585 /.  12^.  6 d., 
the  bond  upon  which  such  judgment  was  obtained 
having  been  given,  together  with  various  other  secu- 
rities, including  an  acceptance  of  the  respondent,  Ben- 
jamin Ball,  for  10,000  /.  as  security  for  a  debt  of  the 
respondent  John  Claudius  Beresford  to  the  respondent 
Benjamin  Ball  and  his  partners,  and  which  acceptance 
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the  respondent  Benjamin  Ball  did  not  pay,  the  decree 
ought  to  have  declared  that  the  appellant  was  not 
bound  to  satisfy  the  last  judgment,  unless  the  respon- 
dent Benjamin  Ball  paid  his  acceptance,  or  that  at  all 
events  an  account  should  have  been  directed  to  be 
taken,  whether  the  sums  of  money  for  which  such  secu- 
rities were  deposited  had  been  paid ;  and  that  the  said 
judgment  for  the  sum  of  16,585/.  12^.  6d.  ought  to 
stand  a  security  only  for  what  the  appellant,  including 
the  said  acceptance  for  10,000  /.  was  liable  to  contri- 
bute towards  the  payment  of  such  sums  of  money. 


For  the  respondent  it  was  contended  that  the  decree 
ought  to  be  affirmed ;  because, 

1st.  The  award  was  good  at  law,  and  was  absolutely 
confirmed  by  order  of  the  Court  of  Chancery  in  Ireland, 
in  the  month  of  June  1812,  and  not  only  had  never 
been  disputed  before  the  respondent's  bill  was  filed, 
but  the  appellant  acquiesced  in  it,  and  admitted  that 
he  did  so. 

2d,  It  was  proved  in  the  cause  that  the  appellant's 
counsel  and  solicitor  attended  the  arbitrators  on  his 
behalf,  and  no  ground  whatever  has  been  laid  for  im- 
puting any  fraud  or  misconduct,  either  to  the  arbitrators 
or  to  the  parties. 

3d.  The  award  finally  and  conclusively  determined 
the  matters  in  dispute  between  the  parties  respecting 
the  judgment  for  31,000/.,  and  the  respondent  is  entitled 
to  the  benefit  of  that  determination  in  taking  an  ac- 
count of  what  is  due  to  him  upon  that  judgment. 


Judgment  s 
Feb.  18S8. 


Lard  Lyndhurst  (Chancellor) : — I  see  no  reasonable 
ground  for  this  appeal. 

Decree  affirmed,  with  Costs. 
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APPEAL    FROM    THE    COURT    OF    CHANCERY.  11th,  18th 

June  1898. 

HULLET  &  Co.     -         -  -  -         Appellants.  ^  hvei^  So- 

King  OF  Spain         -        -        -       Respondent.      "^(Z'Zl 

Machado,  as  agent  for  the  King  of  Spain,  receives  from  in  Equity  as 
the  French  government  a  sum  of  money,  which  that  wellasatLaw. 
government  had  agreed  to  pay  to  the  King  of  Spain  in  Parties, 
satisfaction  of  the  claims  of  certain  Spanish  subjects  on 
France.  Machado  brings  the  money  to  this  country,  and 
deposits  a  considerable  portion  of  it  in  the  hands  of  Hullet 
&  Co.  of  London.  The  King  of  Spain  applies  to  Machado 
for  the  money,  and  Machado  refuses  to  deliver  it,  on  the 
pretence  that  he  is  bound  to  pay  only  to  such  subjects  of 
opain  as  should  be  found  ultimately  entitled  to  it.  Bill  in 
the  name  of  the  King  of  Spain  against  Machado  (out  of 
the  jurisdiction)  and  against  Hullet  &  Co.,  for  discovery, 
and  payment  of  the  money  into  court.  Demurrer  to  the  bill 
for  want  of  parties,  &c.  but  chiefly  on  the  ground,  that  it 
had  never  been  held  that  a  foreign  sovereign  could  sue  in 
equity  in  this  country.  Order  by  the  Court  below  over- 
ruling the  demurrer,  affirmed  by  the  Lords. 

A  foreign  sovereign  has  a  right  to  sue  in  this  country  in 
equity  as  well  as  at  law.  In  this  case,  the  King  of  Spam  is 
the  only  party  entitled  to  the  money  in  the  first  instance. 


The  bill  filed  22d  December  1827  stated  the  treaties  Bill  filed  «2d 
of  30th  May  1814,  20th  November  1815,  and  25th  ^^^-i®^^- 
April  1818,  for  the  adjustment  of  the  claims  upon 
France  of  the  several  Powers  who  had  been  engaged 
in  the  French  revolutionary  w^ar;  and  also  separate 
conventions  of  the  18th  March  1818,  and  30th  April    soth  April, 

182S  * 

1822,  between  the  French  and  Spanish  governments^  Convention 
who  had  mutual  claims  on  each  other,  for  the  adjust-  between 

1      1        -n  1  French  and 

ment  of  these  claims;  and  the  French  government  Spanish  go- 
agreed  to  pay  the  balance  to  such  person  as  the  ^®"^*"^' 
Spanish   government   should   appoint   to    receive   it. 
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1 828.       Don  Justo  Jose  de  Machado  was  appointed  for  that 
BULLET  &  CO  P^T^^se,  and  his  name  was  inscribed  in  the  book  of 
V.  the  public  debt  of  France  for  a  sum  amounting  to 

about  500,000  /.  in  British  money. 

When  the  Spanish  constitutional  war  broke  out  in 
1823,  Machado  sold  out  of  the  French  funds,  and 
brought  the  money  to  England,  Bills,  signed  by  Fer- 
dinand, were  drawn  by  the  constitutional  govenmient 
of  Spain  on  Machado  in  respect  of  this  money,  which 
he  refused  to  pay,  and  protested,  alleging  as  his  reason 
that  he  held  the  fund  for  such  of  the  subjects  of  Spain 
as  should  be  found  entitled  to  it,  when  the  claims  should 
be  duly  investigated  and  ascertained.  After  the  cessa- 
tion of  the  war,  the  Spanish  government,  by  decree, 
dated  21st  March  1824,  appointed  boards  for  Ascer- 
taining and  adjusting  the  claims  on  the  fund,  and 
securing  its  proper  application  and  distribution ;  and 
communicated  this  decree  to  Machado,  with  much 
commendation  from  his  Majesty  for  his  refusal  to  pay 
the  money  to  the  order  of  the  constitutional  govern- 
ment. The  presidents  of  the  boards  directed  Machado 
to  deposit  the  fund  in  the  Bank  of  England  in  their 
name ;  but  this  Machado  refused  to  do,  stating  that  he 
was  ready  to  pay  the  persons  entitled  when  the  boards 
should  have  settled  their  claims. 

The  bill  then  stated,  that,  in  December  1824, 
Machado  deposited  about  200,000/.  of  this  money 
with  Hullet,  Brothers  &  Co.  in  the  name  of  his 
secretary,  Achilles  de  Pereira,  who,  as  the  defendants 
well  knew,  had  no  interest  whatever  in  it,  and  whose 
name  was  employed  merely  to  prevent  any  attachment 
of  the  money  by  persons  having  claims  on  the  Spanish 
government ;  and  the  bill  charged  that  both  Machado 
and  Pereira  were  residing  in  the  Netherlands,  out  of 
the  jurisdiction  of  the  Court  of  Chancery,  and  that  the 
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the  defendants,  HuUet  &  Co.,  after  settling  accounts  ,  I828>^ 
with  Machado,  still  retained  about  100,000/.  of  this  bullet  &co. 
money,  which  belonged  to  the  plaintiff,  as  head  of  the  ^* 
Spanish  government :  and  the  bill  prayed,  "  that 
Hullet  &  Co.  and  the  said  Don  Justo  Jose  de 
Machado,  when  he  came  within  the  jurisdiction  of 
the  said  Court  of  Chancery,  might  answer  the  matters 
of  the  said  bill ;  and  that  an  account  might  be  taken, 
by  and  under  the  direction  and  decree  of  the  said 
Court  of  Chancery,  of  all  and  singular  the  sums  of 
money  which  had  been  paid  to  or  deposited  with 
Hullet  &  Co.  by  the  said  defendant  Don  Justo  Jose 
de  Machado,  in  the  manner  thereinbefore  in  that 
behalf  stated,  and  of  the  funds  brought  over  by  him  to 
this  country,  as  thereinbefore  mentioned ;  and  that  the 
amount  thereof  might  be  ascertained,  and  paid  over 
by  Hullet  &  Co.  to  the  plaintiff,  or  his  agents  in  that 
behalf  lawfully  authorized  to  receive  the  same;  or 
otherwise,  that  Hullet  &  Co.  might  be  ordered  forth- 
with to  pay  the  same  into  the  Bank  of  England,  with 
the  privity  of  the  Accountant-general  of  the  said  Court 
of  Chancery,  in  trust  in  the  said  cause ;  and  that  the 
said  defendant  Don  Justo  Jose  de  Machado  might  in 
the  meantime  be  restrained,  by  the  order  and  injunc- 
tion of  the  said  Court  of  Chancery,  from  commencing 
or  prosecuting  any  action  or  suit  at  law,  or  taking  any 
steps  whatsoever,  against  Hullet  &  Co.  for  the  pur- 
pose thereby  of  obtaining  repayment  of  the  monies  so 
paid  to  or  deposited  with  them,  Hullet  &  Co.,  as  afore- 
said; and  that  Hullet  &  Co.  might  also  in  like 
manner  be  restrained  from  paying  over  the  monies  last 
mentioned  to  the  said  Don  Justo  Jos^  de  Machado,  or 
parting  with  the  same,  without  the  direction  of  the 
said  Court  of  Chancery  in  that  behalf;  and  that  Hullet 
&  Co.  might  set  forth  the  claims  (if  any)  which  they 


1*72 


1828. 


HULLET  &  CO* 

V. 
K.  OP  SPAIN. 


Demurrer; 


over-ruled. 
Appeal. 
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had,  or  claimed  to  be  entitled  to,  upon  the  said  monies' 
so  paid  to  or  deposited  with  them  as  aforesaid,  or  upon 
the  said  funds  so  received  by  the  said  Don  Justo  Jos^ 
de  Machado  by  virtue  of  the  said  convention  of  the 
SOth  day  of  April  18S2  as  aforesaid,  and  the  parti- 
culars thereof,  and  how  they  make  out  the  same,  and 
that  the  said  claims  might  be  disposed  of  by  the  said 
Court  of  Chancery:"  And  the  bill  prayed  process 
against  Hullet  &  Co.  and  against  Machado,  when  he 
should  come  within  the  jurisdiction. 

Machado  did  not  appear,  but  Hullet  &  Co.  appeared 
to  the  said  bill,  and  on  the  31st  day  of  January  last 
filed  a  demurrer  thereto,  and  they  thereby  for  cause  of 
demurrer  showed,  that  the  respondent  had  not  by  his 
said  bill  made  such  a  case  as  entitled  him  in  a  court 
of  equity  to  any  relief  against  them,  or  either  of  them : 
and  for  further  cause  of  demurrer,  they  thereby  showed, 
that  the  plaintifi*  had  not  made  the  said  Achilles  de 
Pereira  a  party  thereto,  nor  prayed  process  against 
him;  neither  had  the  plaintiff  made  parties  to  the 
said  bill,  nor  prayed  process  against  any  or  all  of  the 
persons  who,  according  to  the  statements  in  the  said 
bill,  had  or  were  entitled  to  claim  a  beneficial  interest 
in  the  monies  in  the  said  bill  mentioned,  or  any  part 
thereof. 

The  demurrer  came  on  to  be  argued  on  the  22d  day 
of  March  1828,  before  the  Lord  Chancellor,  by  whom  it 
was  over-ruled ;  and  against  this  order  the  defendants 
Hullet  &  Co.  appealed  to  the  House  of  Lords : 

1st.  Because  it  has  never  been  held  that  a  foreign 
sovereign  can  sue  in  courts  of  equity  in  England ;  and 
according  to  the  principles  of  such  courts,  such  a 
plaintiff  ought  not  to  be  allowed  to  sue  therein,  inas- 
much as  by  no  possibility  can  process  be  issued  widi 
effect,  or  equity  done,  or  a  decree  enforced  agauist  him/ 
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2dly.  Because  the  pretended  rights  on  which  the       1828. 
plaintiff  in  this  bill  relies  are  rights  which  he  claims  aviL„&co. 
merely  by  virtue  of  his  prerogative  as  King  of  Spain ;  *• 

and  it  is  not  according  to  the  law  or  constitution  of 
England,  that  an  English  court  of  equity  should  be 
made  instrumental  in  enforcing  in  England  the  prero- 
gative of  a  foreign  sovereign. 

3dly.  Because  the  pretended  right  of  the  King  of 
Spain  to  the  monies  sought  to  be  recovered  by  the  bill 
arises  out  of  a  treaty  with  France,  which  was  incon- 
sistent with  the  existing  relations  between  each  of 
those  countries  and  His  Majesty  the  King  of  this 
country,  and  an  English  court  of  equity,  therefore, 
will  not  lend  its  aid  to  enforce  any  such  pretended 
right. 

4thly.  Because  this  is  a  bill  in  equity,  according  to 
the  statement  of  which,  not  one  of  the  parties  before 
the  Court  has  any  right  to  the  beneficial  enjoyment 
of  the  property  which  is  the  subject  of  the  suit,  and  no 
decree  could  be  made  upon  it  which  would  do  com- 
plete justice. 

5thly.  Because  the  bill  does  not  bring  before  the 
Court  all  the  parties  interested  in  the  matters  of  the 
suit,  and  in  the  questions  raised  by  the  statement  in 
the  bill,  nor  any  persons  who  represent  those  parties  or 
their  interests ;  and  particularly  because  Achilles  de 
Pereira  is  not  made  a  party  to  the  suit,  though  the  bill 
states  that  the  monies  of  which  the  plaintiff  seeks  to 
obtain  possession,  were  paid  to  or  deposited  with  these 
appellants  in  the  name  of  the  said  Achilles  de  Pereira. 

The  cause  came  on  for  hearing  on  the  11th  and  18th  Hearinfo  nth 
June  1828; — Peptfs  and  Russel  for  the  appellants;  isss. 
JVetherell  (Attorney-general),  and  HomCy  for  the  re- 
spondent. 


BULLET 
V. 
K.  07  SPA  IK. 
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1 828.  Lord  Lyndhurst  (Chancellor) : — The  French  and 

&  CO.  Spanish  governments  had  mutual  claims  on  each  other, 
*•         and  they  agreed  to  set  the  claims  of  the  one  a&:ainst 
those  of  the  other.     What  is  there  fraudulent  in  that  ? 

Lcrrd  Redesdale : — ^The  French  government  was  the 
only  one  which  had  any  pretence  to  say  that  the  money 
should  be  paid  only  to  the  persons  whose  claims  should 
be  established. 

Lord  Lyndhurst  (Chancellor) : — The  money  was  to 
be  paid  to  the  person  whom  the  King  of  Spain  should 
nominate ;  he  nominates  Machado,  who,  as  his  nominee 
or  agent,  does  receive  it,  and  now  he  says  he  is  not 
accountable  to  the  King  of  Spain.  Neither  the  boards 
of  commissioners  nor  the  Spanish  subjects  had  any 
thing  to  do  with  it  in  the  first  instance.  We  cannot 
presume  that  the  King  of  Spain  will  not  distribute  the 
money  to  those  who  have  claims  ;  we  cannot  enter  into 
that  question  at  all.  Machado  received  the  money 
under  the  authority  of  the  King  of  Spain,  and  to  him 
he  is  accountable.  Suppose  the  King  of  Spain  had 
sent  jewels  here  to  be  set,  and  the  jeweller  refused  to 
restore  them,  would  the  King  of  Spain  have  no  remedy 
at  law  to  recover  them  or  their  value  ?  Why  should 
he  not  have  his  remedy  here  as  well  as  any  other 
foreigner  ?  When  he  sues  here  as  a  plaintiff  the  Court 
has  complete  control  over  him,  and  may  hold  him  to  all 
proper  terms. 

Lord  Redesdale : — ^When  the  King  of  Scotland  was 
Earl  of  Huntingdon,  could  he  not  maintain  his  action 
here  against  his  steward  for  the  rents  of  that  Earldom? 
I  am  an  executor  of  the  Duchess  of  Brunswick,  can 
I  not  maintain  an  action  here  in  her  name  for  what  is 
due  to  her  ? 
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Lord  Lyndhurst  (Chancellor)  : — It  was  decided  that       I8118. 
a  foreign  sovereign  might  sue  at  law,  and  why  not  in  guj^^^^&co. 
equity  ?    At  all  events,  this  was  a  bill  of  discovery,  «. 

in  which  the  courts  of  equity  had  a  concurrent  juris-  ." 
diction.  As  to  parties,  it  must  be  admitted,  because  so 
stated  in  bill,  that  Achilles  de  Pereira  had  no  interest, 
and  neither  the  members  of  the  boards,  nor  the  parties 
who  had  claims,  had  any  thing  to  do  with  the  funds  in 
the  first  instance. 

Lord  Redesdak : — I  do  not  know  whether  your  Lord-  Junei8,i8«8: 
ships  have  any  doubt  as  to  this  question,  but  I  have    ""^^^  * 
none«     I  have  no  doubt  but  a  foreign  sovereign  may 
sue  in  this  country,  otherwise  there  would  be  a  right 
without  a  remedy.     He  sues  here  on  behalf  of  his  sub- 
jects, and  if  foreign  sovereigns  were  not  allowed  to  do 
that,  the  refusal  might  be  a  cause  of  war.     This  was 
a  transaction  between  the  governments  of  France  and 
Spain,  and  Machado  was  the  agent  appointed  by  the 
King  of  Spain  to  receive  the  money  ;  and  if  any  one 
had  a  right  to  object  to  pay  the  money  to  him  in  that 
capacity,  or  to  any  one  except  the  parties  who  might 
be  ultimately  entitled,  it  was  the  King  of  France ;  but 
the  French  government  made  no  objection,  but  paid 
him  the  money,  and  he  received  it  as  an  a^ent  nomi- 
nated for  that  purpose  by  the  King  of  Spain,     He  de- 
posits the  money  in  the  hands  of  the  defendants  Messrs. 
HuUet  &  Co. ;  and  one  reason — a  very  slight  reason 
indeed — for  their  refusal  to  bring  it  into  Court,  accord- 
ing to  the  prayer  of  the  bill,  was,  that  it  had  been  de- 
posited in  the  name  of  Achilles  de  Pereira,  Machado's 
clerk,  who  was  not  made  a  party.     But  the  defendants 
well  knew  that  the  name  of  Achilles  de  Pereira  was 
anployed  for  the  purpose  of  the  deposit  by  Machado, 
and  that  he  had  no  interest  in  the  money,  and  they  even 
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1 828.       admitted  that  he  had  no  interest  in  it,  and  acknowledged 

HULLET&co.  *^^*  ^^^  person  to  whom  they  were  accountable  was 
V'  Machado.  And  who  was  this  Machado  ?  the  agent  of 
the  King  of  Spain,  and  the  defendants  knew  that  the 
money  was  that  of  the  King  of  Spain.  The  defendants 
had  nothing  at  all  to  do  with  these  treaties.  They  had 
the  King  of  Spain's  money  deposited  with  them  by  his 
agent,  and  they  were  bound  to  answer. 

But  supposing  other  parties  had  any  interest  in  it, 
the  prayer  of  the  bill  merely  was,  that  the  money  should 
be  paid  into  Court,  and  then  others  who  thought  they 
had  claims  might  come  and  set  them  up ;  but  that  was 
no  reason  why  the  defendants  should  not  make  the  re- 
quisite discovery,  and  pay  the  money.     There  is  no 
ground  for  the  notion,  that  a  foreign  sovereign  cannot 
A  foreign  so-    sue  in  the  courts  of  this  country.     It  appears  to  me 
sue  in  this       clear  that  he  can  sue,  and  it  would  be  monstrous  injus- 
country.  ^^^^  j£  j^^  could  not.     How  otherwise  could  the  King  of 

Spain  get  the  money  out  of  their  hands  ?  What  had 
they  to  do  with  the  due  distribution  of  the  money  ? 
That  was  the  business  of  the  sovereign  to  whom  in  the 
first  instance  the  money  belonged,  and  to  the  boards 
which  he  had  appointed  for  the  purpose.  The  defend- 
ants cannot  honestly  keep  this  money  and  refuse  to 
answer,  for  they  do  not  pretend  that  it  is  their  own 
money ;  and  is  it  not  the  best  and  most  honest  course  of 
proceeding  to  pay  it  into  Court  ?  If  other  persons  have 
claims,  it  is  their  business  to  attend  to  them,  and  not 
that  of  the  defendants.  Yet  I  doubt  very  much  whether 
the  Court  of  Chancery  can  do  more  than  transfer  the 
money  to  the  King  of  Spain,  or  to  the  boards  appointed 
by  him.  The  claims  of  the  several  parties  can  only  be 
settled  by  their  own  sovereign,  and  although  he  may 
be  a  trustee  for  others,  it  is  not  by  the  Court  of  Chan- 
cery here  that  he  can  be  compelled  to  execute  that 
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trust.     The  sovereign  himself  is  the  one  who  has  to  see        1 828. 
to  that.    It  is  enouQ^h  for  the  defendants  that  they  have  . 

the  money  from  Machado,  and  that  he  held  it  as  the  v. 

agent  of  the  King  of  Spain.  It  is  sufficiently  set  forth 
in  the  bill,  that  this  Achilles  de  Pereira  has  no  interest 
in  it,  and  so  it  is  admitted  by  the  demurrer.  I  move, 
your  Lordships,  that  the  judgment  of  the  Court  below 
be  affirmed. 

Lord  Lyndhurst  (Chancellor)  : — I  see  no  reason  to  ^^^^  ov«p- 
alter  the  opinion  which  I  gave  on  this  question  in  the  demurrer 
Court  below.  *®™^- 

Judgment  affirmed. 

Sir  Ch.  Wether  ell  (Attorney-General)  ; — Ought  not 
the  King  of  Spain  to  have  his  costs  ? 

Lord  Lyndhurst  (Chancellor) : — ^We  will  not  dis- 
pajrage  the  dignity  of  the  King  of  Spain  by  giving  him 
Costs. 
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9th,  15th  July, 
1828. 

Sea  Coast. 
Land  imper- 
ceptibly form- 
ed by  alluvion, 
belongs  to  the 
owners  of  the 
adjoining 
lands. 


ERROR: 


FROM    THE    KING  S    BENCH. 


The  King    - 
Yarborough  (Lord) 


Plaintiff  in  Error. 
Defendant  in  Error. 


Lands  formed  slowly,  gradually  and  imperceptibly,  by 
alluvion  on  the  sea  shore,  belong,  by  general  immemorial 
custom,  to  the  owner  of  the  a^oining  lands,  and  not  to 
the  (/rown.  So  decided  by  the  House  of  Lords  in  con- 
currence witli  the  unanimous  opinion  of  the  Judges. 


Commission. 


In  the  fifty-ninth  year  of  the  reign  of  his  late  Majes^ 
King  George  the  Third,  a  commission  was  issued 
under  the  great  seal,  directed  to  certain  commissioners 
therein  named,  directing  them  to  inquire  whether  there 
were  any  and  what  lands,  and  how  many  acres  of 
land,  in  or  adjoining  or  near  to  the  several  towns,  par 
rishes  or  lordships  therein  mentioned,  or  any  or  either 
of  them,  in  the  county  of  Lincoln,  being  land  in  time 
past  covered  with  the  water  of  the  sea,  and  then  by 
the  sea  left  and  not  covered  with  v^rater,  which  to  his 
Majesty  in  right  of  his  crown,  or  in  any  other  right, 
did  belong  and  appertain,  and  which  were  concealed, 
subtracted,  and  unjustly  withheld  from  him;  and  if  so, 
by  whom  and  how  long,  and  who  hath  received  and 
taken  the  issues  and  profits  thereof  from  the  time  of 
such  dereliction,  or  not  covering,  and  to  what  amount, 
and  in  whose  possession  or  tenure  the  said  lands  then 
were  or  remained,  and  how  much  they  were  worth  by 
the  year  according  to  the  true  value  thereof;  and  all 
and  singular  the  lands,  which  by  the  inquisition  to  be 
taken  in  that  behalf  should  be  found  to  be  concealed, 


ON  APPEALS  AND  WRITS  OF  ERROR.  179 

subtracted,  and  unjustly  withheld  and  detained  from        1828. 
His  Majesty,  to  enter  upon  and  take  and  seize  into  the     tj,^  ^,^0 
hands  of  His  said  Maiesty.  ^' 

In  pursuance  of  this  commission  an  inquisition  was       (lord.) 
taken,  bearing  date  the  12th  day  of  November  in  the  inquisition. 
same  year,  under  the   seals  of  three  of  the  commis- 
sioners named  in  the  said  commission,  and  of  twelve 
jurors,  whereby  they  found    (amongst    other  things) 
that  there  was  a  certain  piece  of  land,  being  salt  marsh, 
lying  near  or  adjoining  to  the  parish  or  lordship  of 
North  Cotes,  in  the  said  county  of  Lincoln ;  and  which 
said  last-mentioned  piece  of  land  was  bounded  towards 
thie  south  and  south-west  by  the  sea-wall  or  sea-bank 
of  the  said  lordship  of  North  Cotes,  and  towards  the 
north-west  by  part  of  the  sea-wall  or  sea-bank  of  cer- 
tain lands  in  the  lordship  of  Tetney,  and  on  all  other 
parts  by  the  sea,  and  containing  by  estimation  4*53 
acres  or  thereabouts,  and  was  of  the  value  of  four  shil- 
lings for  each  acre  by  the  year,  of  lawful  money  of  the 
said   United  Kingdom,    according  to   the  true  value 
thereof;  and  was  in  times  past  covered  with  the  water 
of  the  sea,  but  was  then  and  had  been  for  several  years 
past  by  the  sea  leftj  and  was  not  covered  with  water 
except  at  high  tides,  when  the  sea  did  flow  to  the  said 
sea-walls  or  sea-banks :  which  said  last-mentioned  piece 
of  land,  from  the  time  of  such  dereliction,  thitherto 
had  been  and  still  was  unoccupied;  but  the  herb- 
age thereof  had  been  from  time  to  time  eaten  and 
consumed  by  the  cattle  and  sheep  belonging  to  divers 
tenants  or  occupiers  of  lands  situate  within  the  said 
parish  or  lordship  of  North  Cotes  ;  which  said  piece  of 
land  (together  with  other  pieces  of  land  similarly  de- 
scribed) the  said  commissioners  had  therefore  taken, 
and  caused  to  be  seised  into  the  hands  of  His  said 
Majesty. 

VOL.  I. — New  S.  o 
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1828.  On  the  lath  December  in  the  same  year,  the  said 

commission  and  inquisition  was  returned  into  the  Petty 
V.         Bag  Office  of  the  Court  of  Chancery,  and  filed  there. 
(toED.)  I^  consequence  of  this  inquisition,  the  defendant  in 

error  presented  a  petition  to  the  Lord  High  Chancellor 
of  Great  Britain,  stating  the  said  commission  and 
inquisition,  and  his  title  to  the  manor  of  North  Cotes, 
and  praying  for  leave  to  traverse  so  much  of  the  said 
inquisition  and  return  thereof  as  related  to  the  same 
part  of  the  said  unembanked  salt-marsh  land  as  was 
situate  within  or  near  adjoining  to  the  said  parish, 
lordship  or  manor  of  North  Cotes. 

This  petition  was  heard  before  his  Honour  the  Vice- 
Chancellor,  and  after  considerable  discussion,  an  order 
made,  by  which  permission  was  granted  to  the  de- 
fendant to  traverse  so  much  of  the  inquisition  as  related 
to  the  land  in  or  adjoining  to  the  manor  of  North 
Cotes;  and  similar  permission  was  granted  to  the 
several  lords  of  the  manors  and  owners  of  lands  in  or 
adjoining  to  which  the  other  pieces  of  land  mentioned 
in  the  inquisition  were  situated. 
Tmvene.  In   pursuance  of  the  said  order,  the  defendant  in 

error,  in  Easter  Term,  in  the  first  year  of  His  present 
Majesty's  reign,  filed  his  traverse  in  the  Petty  Bag 
Office  in  the  Court  of  Chancery,  which,  setting  forth 
the  said  commission  and  inquisition,  and  admitting 
that  there  was  a  piece  of  land,  being  salt  marsh, 
bounded  as  in  the  inquisition  is  mentioned ;  and  ad- 
mitting the  quantities  and  value  thereof  as  therein  also 
mentioned,  and  that  the  said  piece  of  land  was  then 
and  there,  and  had  been  for  several  years  not  covered 
with  water,  except  at  high  tides,  when  the  sea  did 
flow  to  the  said  sea-walls  or  sea-banks ;  and  admitting 
that  the  herbage  thereof  had  been  firom  time  to  time 
eaten  and  consumed  by  the  cattle  and  sheep  belonging 
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to  divers  tenants  or  occupiers  of  lands,  situate  within       1 828* 


V — ' 


TBI  KIKO 


the  said  parish  or  lordship  of  North  Cotes ;  states,  that 
from  time  whereof  the  memory  of  man  runneth  not  to  v. 
the  contrary,  there  hath  been  and  still  is  a  certain  (lo&d.) 
ancient  manor,  called  or  known  by  the  name  of  the 
manor  of  North  Thoresby  cum  North  Cotes,  situate 
within  the  parish  of  North  Cotes  aforesaid,  in  the  said 
county  of  Lincoln ;  and  that  the  said  defendant,  long 
before  the  respective  days  of  issuing  the  commission 
and  finding  the  inquisition,  to  wit,  on  the  first  day  of 
July  17^8,  was  seised  in  his  demesne  as  of  fee,  of  and 
in  the  manor  of  North  Thoresby  cum  North  Cotes,  and 
the  demesne  lands  thereof ;  and  that  the  same  piece  of 
land  heretofore,  to  wit,  on  the  first  day  of  January 
1800,  and  on  divers  other  days  and  times  between  that 
day  and  the  day  of  the  finding  of  the  inquisition,  by 
the  slow,  gradual  and  imperceptible  projection,  allu- 
vion, subsidence  and  accretion  of  ooze,  soil,  sand  and 
matter  being  slowly,  gradually  and  by  imperceptible 
increase,  in  long  time  cast  up,  deposited  and  settled  by 
and  from  the  flux  and  reflux  of  the  tide  and  waves  of 
the  sea,  in,  upon,  and  s^inst  the  outside  and  extremity 
of  the  demesne  lands  of  the  same  manor,  hath  been 
formed,  and  hath  settled,  grown  and  accrued  upon  and 
against  and  unto  the  said  demesne  lands  of  the  same 
manor,  and  the  same  part  and  every  portion  thereof, 
when  and  as  the  same  hath  so  there^been  formed,  set- 
tled, grown  and  accrued,  hath  thereupon  and  thereby 
at  those  times  respectively  in  that  behalf  above-men- 
tioned, forthwith  become  and  been,  and  from  the  same 
several  times  respectively  have  and  hath  continued  to 
be,  and  still  are  and  is  part  and  parcel  of  the  said 
demesne  lands  of  the  said  manor ;  and  the  several 
owners  and  occupiers  of  the  same  manor  for  the  time 
being,  during  all  the  time  aforesaid,  unto  the  time  of 

o  2 
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1328.       the  seisin  of  the  defendant,  as  aforesaid ;  and  the  de^^ 

fendant,  during  the  time  he  hath  been  so  as  aforesaid! 

V.  seised  of  and  in  the  said  manor,  from  the  time  of  the 

(lord.)  formation  and  accretion  of  the  same  piece  ot  land,  and 
every  part  thereof  respectively,  continually  imtil  the 
time  of  the  finding  of  the  inquisition,  respectively  were 
and  was  seised  in  their  and  his  demesne,  as  of  fee,  of 
and  in  the  same  piece  of  land,  and  every  part  thereof, 
when  and  as  the  same  hath  so  been  formed  and  accrued 
as  aforesaid,  as  and  for  part  and  parcel  of  the  demesne 
lands  of  the  same  manor ;  and  the  defendant's  traverse 
concludes  thus :  Without  this,  that  the  said  piece  of 
land,  or  any  part  or  parcel  thereof,  was  by  the  sea  /Ig/l 
in  manner  and  form  as  in  the  inquisition  is  above  sup- 
posed and  found. 

The  Attorney-general  in  his  replication  traverses 
part  of  the  inducement  to  the  defendant's  traverse  as 
follows  :  "  Without  this,  that  the  said  piece  of  land  at 
the  times  in  the  said  plea  mentioned,  by  the  slow, 
gradual  and  imperceptible  projection,  alluvion,  sub- 
sidence and  accretion  of  ooze,  soil,  sand  and  other 
matter,  being  slowly,  gradually  and  by  imperceptible 
increase  in  long  time  cast  up,  deposited  and  settled  by 
and  from  the  flux  and  reflux  of  the  tide  and  waves  of 
the  sea  in,  upon  and  against  the  outside  and  extremity 
of  the  demesne  lands  of  the  same  manor,  hath  been 
formed  and  hath  settled,  grown  and  accrued  upon  and 
ao^inst  and  unto  the  said  demesne  lands  of  the  same 
manor,  in  maimer  and  form  as  the  said  defendant  hath 
above  in  his  said  plea  alleged ;  and  the  defendant  in 
his  rejoinder  takes  issue  upon  that  fact. 

The  replication  of  the  Attorney-general  then  takes 
issue  on  the  defendant's  traverse,  that  the  said  piece 
of  land  was  and  still  is  by  the  sea  lefi  in  manner 
and  form  as  in  the  inquisition    is  above   supposed 
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and  found  ;  and  thereupon  also  the  defendant  joined       isss. 


-^ — ' 


issue. 

THE  EIVO 

V. 

This  case  came  on  to  be  tried  at  the  Spring  Assizes  '«^a»»oj^o^<^« 
IHQSy  for  the  county  of  Derby,  (the  venue  having  been 
changed  from  Lincolnshire  to  Derbyshire,  by  order  of 
the  Vice-Chancellor  on  the  application  of  the  Crown,) 
by  a  special  jury  of  the  said  county,  some  of  the  special 
jur3niien  having  previously  had  a  view  of  the  land 
in  question;  when  a  verdict  was  found  for  the  defendant. 

The  Attorney-general,  on  behalf  of  the  Crown,  Judgment  in 
having  applied  to  the  Court  of  King's  Bench  for  a  new  "^  * 
trial,  the  Court  directed  the  facts  proved  to  be  stated 
in  a  special  case  for  the  opinion  of  the  Court,  which 
was  accordingly  done ;  and  such  case  came  on  to  be 
argued  in  Trinity  Term  1824  (a),  when,  after  full  argu- 
ment, the  Court  were  unanimously  of  opinion  that  the 
verdict  was  right,  and  that  judgment  should  be  entered 
for  the  defendant  thereon. 

A  writ  of  error  in  Parliament  has  now  been  brought  Error, 
by  the  Attorney-general  on  behalf  of  the  Crown,  and 
the  following  is  the  error  assigned  :  "  That  it  appears 
by  the  said  record,  that  the  land  therein  described  was 
and  is  land  gained  from  the  sea  by  alluvion,  and  that 
in  no  part  of  the  traverse  filed  by  the  said  defendant 
to  the  inquisition  in  the  said  record  -stated,  nor  in  any 
other  part  of  the  said  record  doth  the  said  defendant 
state  or  allege  any  custom  or  prescription,  or  other 
sufficient  matter,  whereby  the  right  and  title  of  our 
said  Lord  the  King  to  land  so  gained,  can  by  the  law 
of  the  land  be  barred  or  defeated ;  and  that  the  said 
traverse  so  filed  by  the  said  defendant,  and  the  matters 
therein  contained,  are  not  sufficient  in  law  to  bfur  of 

(a)  Barn.  &  Cres.  91. 
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1838.  defeat  the  said  right  and  title  of  our  said  Lord  the 

THE  KINO  ^^S  *^  ^^^  ^^^^  s^  gained  by  alluvion  as  aforesaid : 

^'  the  common  error  is  also  added. 

TA&BOSOUOH 


n 


(lokd.) 


For  the  Crown  it  was  contended  that  the  judgment 
of  the  Court  of  King's  Bench  ought  to  be  reversed : — 

1st.  Because  it  appears  by  this  record,  that  the  land 
referred  to  and  described  therein  was  and  is  land  gained 
from  the  sea  by  alluvion,  which,  by  the  law  of  England, 
belongs,  of  common  right,  by  virtue  of  his  prerogative, 
to  the  King. 

2dly.  Because  the  right  of  the  subject  to  land  so 
gained  does  not  appear  upon  this  record  to  be  sup- 
ported by  the  allegation  of  any  custom,  or  by  the 
allegation  that  there  has  been  an  alternate  ingress  and 
regress  of  the  sea  upon  the  land  in  question,  or  any  other 
legal  ground,  in  opposition  to  the  claim  of  the  Crown. 

Sdly.  Because  the  title  of  the  Crown,  as  found  by 
the  inquisition  remains  without  answer ;  and  the  King 
is  therefore  entitled  to  judgment  upon  this  record,  not- 
withstanding the  issues  found  for  the  defendant. 

For  the  defendant  in  error  it  was  contended  that  the 
judgment  ought  to  be  affirmed : — 

1st.  Because  the  land  in  question  being  land  gained 
from  the  sea  in  manner  and  form  as  in  the  said  de- 
fendant's traverse  is  pleaded,  and  not  in  such  manner 
as  is  stated  in  the  said  inquisition  and  by  the  Attorney- 
general,  becaine,  and  was,  and  still  is,  the  property  of 
the  said  defendant,  as  lord  of  the  said  manor  of  North 
Cotes,  by  the  common  law  of  the  land. 

2d.  Because  inasmuch  as  our  said  Lord  the  King 
hath  not  any  common  law,  right  or  title  to  the  piece  of 
land  in  question,  or  any  part  thereof,  it  was  not  ne- 
cessary for  the  said  defendant  to  state  any  custom  or 
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prescription  whereby  the  supposed  right  or  title  of  the       1828. 


V— « 


King  to  the  land  so  gained  could  by  the  law  of  the     ^^^  ^^^^ 
land  be  barred  or  defeated.  «• 

3d.  Because  the  traverse  filed  by  the  defendant,       (lo&d.) 
and  the  matters  therein  contained,  are  sufficient  in  law 
to  bar  and  defeat  the  supposed  right  and  title  of  the 
King  to  the  lands  gained  in  manner  aforesaid. 

The  cause  came  on  to  be  heard  on  the  9th  July  1828, 
in  the  presence  of  the  eleven  Judges,  and  the  follow- 
ing authorities  were  cited:  Rea^  v.  Abbot  of  Ramsay^ 
and  Digges  v.  Hammond  (b) ;  Rea*  v.  Abbot  of  Peter- 
borough^  and  Rea^  v.  Oldsworth  (c) ;  Stowell  v.  Zouch  (d) ; 
Ball  V.  Herbert  (e).  Callis  on  Sewers,  p,  51 ;  Com. 
Dig.  Prerog.  [D.]  61  ;  2  Bl.  Com.  261  i  and  Bracton, 
lib.  S,  cap.  2. 

Wetherel  (Attorney-general)  and  Tindal  (Solicitor- 
general)  for  plaintiff  in  error. 

Denrnan  and  S.  M.  Phillips  for  defendant  in  error. 

Best,  (Ch.  J.  C.  P.) : — I  thank  your  Lordships  for 
the  permission  which  you  have  given  me  to  address  you. 

The  question  which  has  been  proposed  for  the  opinion  ,  15th  Julj, 
of  the  Judges  is,  whether  a  tract  of  land  of  400  acres  jyj®*^„j 
which  has  been  gained  gradually,  insensibly  and  im- 
perceptibly by  alluvion  from  the  sea,  belongs  to  the 
Crown,  or  to  the  proprietor  of  the  adjoining  lands? 
There  is  no  local  custom  on  the  subject ;  but  the  Judges 
are  unanimously  of  opinion,  that,  by  the  general  cus- 
tom of  the  realm,  lands  gained  gradually  and  imper- 
ceptibly from  the  sea,  by  alluvion  or  projection,  belong  Genend  cti»- 

(fi)  Dyer,  326,  b. ;  a  Roll.  Abr.  Prerog.  (B.)  pi.  9,  10. 
(c)  Hale  De  Jur.  Mar.  cap.  6  (Har.  Tracts), 
(rf)  1  Plowd.  357-  W  3  T.  R.  263. 
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1828.       to  the  owner  of  the  adjoining  demense  lands,  and  not 
rtrC.     to  the  Crown. 

THE  KING 

v^  As  the  King  is  lord  of  the  sea,  so  he  is  the  owner  of 

(lord.)  the  soil  covered  by  the  sea,  but  that  right  may  be  con- 
fined in  particular  places  by  local  custom,  and  then  the 
custom  must  be  pleaded  and  proved.  But  there  are 
general  customs  from  time  immemorial,  such  as  the. 
custom  of  merchants,  &c.  which  need  neither  be  pleaded 
nor  proved,  and  of  which  we  take  notice  as  if  they  had 
been  established  by  public  Act  of  Parliament.  We 
think  there  is  a  general  immemorial  custom  of  which 
we  are  bound  to  take  notice,  without  pleading — ^that 
over  the  whole  of  the  coast  of  England,  lands  gained 
from  the  sea  gradually  and  imperceptibly  by  alluvion  or 
projection,  belong  to  the  owner  of  the  adjoining  soil. 

And  the  custom  is  reasonable  ;  for  the  lord  of  the 
adjoining  land  converts  the  land  as  gained  from  the 
sea,  gradually  and  imperceptibly  as  it  is  gained,  into 
useful  soil.  When  the  sea  retreats  suddenly  and  leaves 
a  tract  of  land  uncovered,  that  land  belongs  to  the 
Crown ;  but  it  is  otherwise  with  lands  gained  gradually 
and  imperceptibly  by  alluvion  or  projection.  Such 
land  is  of  no  use  to  the  King,  but  it  may  be  useful  to 
the  owner  of  the  adjoining  lands,  who  gradually  im- 
proves it  as  it  is  acquired,  and  thus  may  be  said  to  have 
a  title  to  it  by  occupation*  and  improvement.  What 
Locke  says  in  his  Treatise  on  Government,  about  title 
gained  by  occupancy  and  improvement  to  land  to  which 
another  has  no  title,  shows  the  reasonableness  of  the  cus- 
tom. The  addition  is  the  compensation  to  the  owner  of 
the  adjoining  lands  for  the  expense  and  trouble  of  embank- 
ments and  improvements,  and  by  those  improvements  the 
soil  is  rendered  useful  to  the  community,  and  the  original 
valueof  the  ground  thus  gained  from  the  sea  is  notatentk 
part  of  the  value  which  it  acquires  by  improvements. 
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Bracton,  lib.  2,  cap.  2,  speaking  of  alluvion,  writes  18S8. 
thus :  "  Item  quod  per  alluvionem  agro  tuoflumen  adjecit^  ^^^  ^^^ 
jure  gentium  tibi  acquiritur.  Est  autem  alluvio  latens  «• 
incrementum,  Et  per  alluvionem  adjici  dicitur,  quod  ita  (lord.) 
paulatim  adjicitur,  quod  intelligere  non  possis  quo  mch 
mento  tetnporis  adjiciatur^  S^c.  Si  autem  non  sit  latens 
incrementum^  contrarium  erit^  ut  vis  flumfuinis  partem 
aliquam  ex  tuo  predio  detraxit^  et  vicino  predio  appuUtj 
certwn  est  earn  tuum  permanere^  <!^c."  Hale,  in  his 
Treatisie  De  Jure  Marisy  after  citing  this  passage, 
says,  "  But  Bracton  follows  the  civil  law  in  this,  as  in 
some  other  following  places."  Bracton,  however,  the 
greatest  authority  of  his  time,  represents  it  as  the  law 
of  the  land  in  the  time  of  Henry  the  Third,  that  ground 
gained  by  alluvion  so  gradually  and  imperceptibly  that 
it  cannot  be  known  at  what  particular  moment  of  time 
any  portion  is  added,  belongs  of  common  right  to  the 
owner  of  the  adjoining  soil ;  and  Hale  himself,  in  his 
History  of  the  Common  Law,  says,  that  the  system  was 
considerably  improved  in  the  time  of  Bracton;  and 
much  was,  no  doubt,  borrowed  from  the  civil  laW, 
without  the  aid  of  which  a  regular  system  of  law  could 
not  at  that  time  have  been  constructed  out  of  the 
ancient  Saxon  customs  and  similar  sources.  Hale 
likewise  admits,  that  ^'  if  the  gain  be  so  insensible 
and  indiscernible  by  any  limits  or  marks  that  it  cannot 
be  known,  idem  est  non  esse  et  non  apparere^  as  well 
in  maritime  increases  as  in  the  increases  by  inland 


rivers." 


The  authority  of  Bracton  is  also  followed  in  2  Roll. 
Abr.  Prerog.  [B.]  pi.  9,  10.  Rolle  mentions  two  cases 
cited  by  Dyer,  Rex  v.  Abbot  of  Ramsay  {f)^  and  Digges 
V.  Hammondy  in  both  of  which  judgment  was  given 
for  the  defendant,  although  the  record  did  not  contain 
any  allegation  of  a  customary  or  prescriptive   title; 

(/)  Dyer,  336,  b. 
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I8t8.       and  then  he  says,  pi.  11,  ^^  If  the  salt  water  leaves 
^^""^^    '      a  great  quantity  of  land  on  the  shore,  the  King'^shall 
V.         have  the  land  by  his  prerogative,  and  the  owner  of  the 
*^  (loed.)°"  adjoining  soil  shall  not  have  it  as  a  perquisite  :'*  fix)m 
which  it  may  be  inferred  that  RoUe  thought  that  land 
formed  gradually  by  alluvion  would  go  to  the  owner 
of  the  adjoining  land,  of  common  right,  as  a  perqui- 
site ;  and  so  it  has  been  understood  in  Com.  Dig. 
Prerog.  [D.]  6l,  and  in  2  Bl.  Com.  261. 

In  the  case  of  the  King  against  the  Abbot  qf  Peter- 
borough (g)y  cited  by  Hale,  the  Abbot  was  questioned  at 
the  King's  suit  for  acquiring  thirty  acres  marisd  in  Gas* 
berkiUCf  Ucentia  regis  non  obtenta.     The  Abbot  pleoikd 
quod  per  consuetudimm  patriae  est^  et  a  tempore  quOj  4r» 
extitit  usurpatum  quod  omnes  et  singuli  domim^  mantria 
terras  seu  tenementa  super  costeram  maris  habentespar^ 
ticulariter  habebunt  marettum  et  sabulonem  perjiuxuset 
reflwcus  maris  secundum  mqjus  et  minus  prope  tenementa 
sua  projecta.   Et  dicit  quod  ipse  habet  quoddam  manerium 
in  eadem  villa,  unde  plures  terra  sunt  adjacentes  costera 
maris;  etsichabet^perJliijnisetr^lujnismaris^circiterSOO 
acras  maretti  terras  stms  adjacentes,  etper  temporis  incre- 
mentum,  secundum  patria  consuetudinem  8^'';  and  ulti- 
mately judgment  was  given  in  favour  of  the  Abbot ; 
*^  quodf  secundum  consuetudinem  patruBy  domini  manerio^ 
rum  prope  mare  adjacentium  habebunt  marettum  et  sabu- 
lonem,perJiuxus  et  refiuxus  maris^per  tenvporis  increment 
tum,  ad  terras  suas  costera  maris  adjacentes  projecta,  8^ 
Ideo  Abbas  sine  dicy  S^cJ"  Hale  observes  on  this — "  here 
is  a  custom  laid,  and  he  relies  not  barely  upon  the  case 
without  it."    But  what  is  the  custom  laid  ?   Not  a  local 
custom,  but  a  general  custom  of  the  realm — a  consuetude 
patricp,  which,  though  pleaded,  need  not  have  been 
pleaded,  because  the  judges  are  bound  to  take  notice 
of  it  without  its  being  pleaded. 

(g)  Hale  De  Jure  Maris,  pars  prima,  cap.  6, 


THE  KiaG 
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The  subsequent  case  of  Rex  v.  Oldsworth  Qi)  was       1 828. 
decided  on  the  same  principle  as  that  of  the  Abbot  of 
Peterborough,   although  the  judgment  was  for  the  «• 

Crown,  because  the  defendant  claimed  reUcted  lands,       (loed.) 
and  not  land  formed  by  alluvion ;  and  here  there  is  a 
marked  distinction  made  between  lands  formed  by  allu- 
vion, and  lands  derelict,  the  former  belonging  to  the 
subject,  the  latter  to  the  Crown. 

The  judgment  of  the  Court  below  is  therefore  war- 
ranted by  the  general  immemorial  custom  of  the  realm, 
that  lands  formed  gradually  and  imperceptibly  by  allu- 
vion, becomes  the  property  of  the  owners  of  the  ad- 
joining lands.  Such  is  the  unanimous  opinion  of  the 
judges.  The  reasons  now  given  are  mine ;  and  if  I 
have  not  been  able  to  arrange  and  state  them  in  a 
manner  more  worthy  of  the  importance  of  the  subject, 
and  the  attention  of  your  Lordships,  I  hope  the  cir- 
cumstance of  my  time  and  labour  being  at  present  so 
fully  occupied  by  very  heavy  sittings  will  be  considered 
a  sufficient  apology. 

Lord  Lyndhurst  (Chancellor) : — I  thank  the  learned 
Chief  Justice,  and  the  other  judges,  for  the  attention 
which  they  have  paid  to  this  case.  I  have  carefully 
examined  it,  and  entirely  concur  in  opinion  with  the 
learned  judges. 

Eldon  (Earl  of)  : — I  have  had  occasion  to  look  into 
this  subject  before,  and  from  the  opinion  which  I  then 
formed,  as  well  as  from  what  I  have  heard  of  the  pre- 
sent case,  I  fully  concur  in  the  opinion  which  has  been 
just  delivered. 

Judgment  of  the  Court  below  affirmed.       Jndgment 

— _-  flffimicQ. 

[For  the  proceedings  in  K.  B.  vide  3  Bam.  &  Cress,  gi.] 

(h)  Hale  De  Jure  Maris,  pars  pri^u^  cap.  6. 
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llth  Maj, 

1897; 
15th  July, 

1828. 

^— V— ' 

Agent. 

Executor. 

Lapse  of  time. 

ETidence, 

primary  and 

secondary. 

Devise,  «c. 


APPEAL  FROM  THE  IRISH  CHANCERY. 


Appellant. 
Respondent ; 


LoRTON  (Viscount) 

Gore 

Et  €  contra^ 

Gore Appellant. 

LoRTON  (Viscount)      -        -      Respondent. 


King,  sou-in-law  and  agent  of  A.  Gore,  is  in  the  habit  of 
making  payments  in  respect  of  Gore's  debts,  sometimes 
with  money, furnished  for  the  purpose  by  Gore,  sometimes 
out  of  his  own  funds.  King  pays  400/.  in  1761,  and 
2,000  /.  in  1764,  in  respect  of  bond  debts  of  Gore,  who  dies 
in  1781,  leaving  King  his  executor.  No  claim  made  by 
King  against  A.  Gore  m  his  life-time,  nor  against  his  estate 
afterwards  till  i8ig,  in  respect  of  these  sums.  Presumed 
that  the  payments  were  made  out  of  the  money  of  A.  Gore, 
and  the  claim  of  King  barred  by  lapse  of  time. 

Marriage  articles  lost :  Evidence  that  the  house  of  the  per- 
son in  whose  custody  they  ought  to  be,  had  been  ransacked 
in  1 798,  by  French  troops  and  rebels,  and  many  papers 
destroyed.  Diligent  search  afterwards  for  the  articles, 
which  were  not  to  be  found :  this  is  a  fair  presumption 
that  they  were  destroyed,  and  secondary  evidence  of  their 
existence  and  tenor  admitted. 

Devise  to  A.  for  life,  remainder  to  his  first  and  other  sons  in 
tail,  remainder  to  B.  for  life,  remainder  to  certain  of  his 
sons  for  life^  remainder  to  their  first  and  other  sons  in  tail 
in  their  order;  proviso,  that  if  B.  or  any  of  his  sons 
should  become  entitled,  the  estate  should  be  charged  with 
a  sum  of  2,000  /.  for  C. ;  a  grandson  of  B.  is  the  first  of  B.'s 
family  who  becomes  entitled  in  possession,  and  this  held 
sufficient  to  support  the  charge  for  C. 


ANNESLEY  gore  of  Ballina,   in  the  county  of 

Mayo,  had  three  daughters,  the  eldest  (Elinor)  married 

to  Mr,  King,  the  second  (Mary)  to  Mr.  Knox,  the 

Will  of  third  (Ann)  to  Mr.  Carey.     He  had  no  son.     By  his 

A. Gore,  1780.  ^jjj^   ^^^^^  g^j^  August   I78O,   he    deviscd  his  real 
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^States  to  trustees,  in  tru&t  for  Mrs.  and  Mr«  King  for       1^27. 
life :  remainder  to  such  of  their  issue  in  tail  male  as      '    """^ 

,  LORTON 

Mr.  King  should  appoint,  and  in  default  of  such  ap-    (viscoukt) 
pointment,  remainder  to  their  first  and  other  sons  in        q^rb. 
tail  male ;  remainder  to  Mary  Knox  for  life ;  remainder 
to  her  husband  Francis  Knox,  sen.  for  life ;  remainder 
to  their  second  son  Francis  Knox,  jun.  for  life ;  re- 
mainder tO'his  first  and  other  sons  in  tail  male;  remainder 
to  James  Knox,  third  son  of  said  Francis  Knox,  senior  for 
life ;  remainder  to  his  first  and  other  sons  in  tail  male ; 
remainder  to  Henry  Knox,  fourth  son  of  Francis  Knox, 
sen.  for  life ;  remainder  to  his  first  and  other  sons  in 
tail   male ;    remainder  to    Annesly,  first  son  of  said 
Francis  Knox,  sen.  for  life ;  remainder  to  his  first  and 
other  sons  in  tail  male  ;  remainder  to  testator's  daughter 
Mrs.  Carey  for  life ;  remainder  to  her  husband  Henry 
Carey  for  life ;  remainder  to  their  second  son  for  life ; 
remainder  to  his  first  and  other  sons  in  tail  male ;  re- 
mainder to  Annesly  Carey,    their  first  son  for  life ; 
remainder  to  his  first  and  other  sons  in  tail  male  ;  re- 
maindier  to  testator  s  right  heirs/'     Then  followed  this 
passage: — "  And  my  will  and  intention   is,  that  in  Proviso, 
case  and  as  soon  as  my  said  daughter  Mary  Knox,  or 
the  said  Francis,  her  husband,  or  the  sons  or  son  of 
the  said  Francis  and  Mary,  or  either  of  them,  shall 
by  virtue  of  the  limitations  aforesaid  become  entitled 
to  my  said  estate,  the  same  shall  then  be  and  become 
charged  and  chargeable  with  the  payment  of  the  sum  of 
2,000/.  sterling,  to  and  for  the  use  of  the  younger 
children  of  the  said  Henry  Carey  and  Ann  Carey  his 
wife,  in  manner  following ;  (that  is  to  say),  the  sum  of 
6001.  to  Henry  Carey,  second  son  of  the  said  Henry 
Carey,  and  the  remaining  1,500/.  to  the  five  daughters 
of  the   said  Henry  and  Anne,  and  the  survivors  and 
survivor  of  them,'  share  and  share  alike."'    And  the 
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1 8S7.  testator  gave  the  trustees  power  to  sell  a  competent 
part  of  the  estates  to  pay  debts,  and  appointed  Henry 
King,  Francis  Knox,  and  Henry  Carey,  his  three  sons* 
in-law,  or  the  survivor  of  them,  executors  of  bis  will. 

The  testator  died  in  November  178 1 1  and  Henry 
King  alone  proved  the  will  and  acted  as  executor. 
Elinor  King  died  in  1789  without  issue.  Henry  King, 
her  husband,  died  in  1824,  having  survived  Francis 
Knox  the  elder,  Mary  Knox,  Francis  Knox  the  younger 
(who  died  without  issue),  and  James  Knox  Grore  (ap- 
pellant Grore's  father),  third  son  of  Francis  Knox  the 
elder  and  Mary  his  wife,  so  that  neither  Francis  Knox 
the  elder,  nor  Mary  his  wife,  nor  any  of  their  sons,  did 
become  entitled  in  possession  to  the  estates  of  Annesley 
Gore,  and  the  appellant,  Gore,  the  grandson  of  Francis 
and  Mary  Knox,  was  the  first  of  the  family  who  became 
entitled. 

On  the  2d  December  1814,  the  executors  of  Francis 
Knox  the  elder  (then  deceased),  filed  their  bill  in 
Chancery  against  Henry  King,  and  the  appellant  Gore, 
then  a  minor,  and  others,  for  the  purpose  of  having  the 
trusts  of  the  will  of  Annesley  Gore  carried  into  execu- 
tion ;  and  the  cause  having  been  brought  to  issue  and 
heard,  the  Lord  Chancellor  on  the  25th  February  1817, 
Decree,  1817.  decreed  that  the  will  of  Annesley  Gore  was  well  proved, 

and  that  the  trusts  of  it  should  be  carried  into  execu- 
tion, and  that  Henry  King  was  entitled  to  stand  in  the 
place  of  the  creditors  of  Annesley  Gore  whose  debts 
he  had  discharged  out  of  his  own  funds,  and  it  was 
referred  to  the  Master  to  take  the  usual  accounts. 

Pending  the  taking  of  the  accounts  Henry  King  died, 

and  Lord  Lorton,  his  representative,  was  called  as  a 

party. 

Maiter*!  ro-        Ohi  the  1st  May  1824  the  Master  made  his  report, 

Si^ont.     to  which  various  exceptions  were  taken  on  both  sides; 


nill,  1814. 
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but  there  were  only  three  material  points  to  which  the  1 827< 
judgment  of  the  Lords  referred.  1st.  A  claim  made 
bj  Lord  LortoD,  as  executor  of  Henry  King,  to  two  sums, 
one  of  400  /.  and  another  of  2,000  /.  as  having  been 
advanced  out  of  Henry  King's  own  funds  in  payment 
of  bond  debts  of  Annesley  Gore  ;  Qd.  A  claim  by  Lord 
Lorton  to  a  sum  of  3,000  /.  or  thereabouts,  with  interest 
in  respect  of  the  5,000/.  marriage  portion  of  Eleanor 
SLing,  of  which  only  2,000/.  had  been  paid ;  3d.  A  claim 
by  the  Carey's  for  the  2,000/.  to  which  they  were 
under  the  will  of  Annesley  Gore  to  be  entitled  in  case 
of  the  estate's  coming  into  the  possession  of  Francis  or 
Mary  Knox,  or  any  of  their  sons. 

As  to  the  first  question,  it  was  in  evidence  that  Henry 
King  had  frequently  acted  as  agent  for  Annesley  Gore 
in  the  payment  of  his  debts,  and  interest  thereon,  and 
extracts  from  the  accounts  between  them  were  produced, 
from  which  it  appeared  that  Annesley  Gore  had  ad- 
vanced in  his  life-time  several  sums  to  Henry  King  for 
the  above  purpose,  and  the  claim  too,  though  it  was 
stated  to  have  accrued  in  I76I  and  1764,  was  not  pre- 
ferred till  1819*  There  was  no  direct  evidence,  how- 
ever^ that  money  had  been  advanced  by  Annesley  Gore 
to  King  specifically  for  the  payment  of  these  sums  of 
400/.  and  2,000/.;  but  from  the  course  of  the  transac- 
tions between  Annesley  Gore  and  Henry  King,  and  the 
length  of  time  that  elapsed  before  the  demand  was 
made,  it  was  contended  that  it  was  barred  by  the  Statute 
of  Limitations  before  the  death  of  Annesley  Gore,  and 
the  Lord  Chancellor  of  Ireland  by  his  final  decree  5jff»«>  ^^7 
(July  1824),  disallowed  the  claim. 

As  to  the  second  claim,  being  that  for  the  balance 
due  in  respect  of  the  5,000  /.  marriage  portion ;  it  was 
objected  to  it,  first,  that  there  was  no  sufficient  evidence 
of  the  existence  of  the  original  marriage  articles,  nor  of 
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their  destructionif  they  did  exist,  so  as  to  le%  in  secondai^ 
evidence  in  proof  of  them.  2d.  That  the  claim  was 
barred  by  lapse  of  time,  and  that  payment  ought  to  be 
presumed.  3d.  That  Henry  King  had  not  performed 
his  part  of  the  contract  so  as  to  entitle  him  to  the 
5,000/. 

The  evidence  of  the  destruction  of  the  original  articles 
was  this ;  Henry  King  being  the  executor  of  Annesley 
Gore,  it  \^as  to  be  supposed  that  they  were  in  his  pos^ 
session.  In  179^  his  house  at  Ballina,  in  the  county 
of  Mayo,  was  occupied  for  a  considerable  time  by  a 
party  of  French  troops  and  rebels  who  ransacked  the 
house,  and  scattered  the  papers  about  the  floors,  and 
many  of  them  were  lost.  Afterwards  the  houses  o^ 
residence  of  Henry  King  and  his  executor.  Lord  Lorton, 
were  diligently  searched  for  the  articles,  but  they  were 
not  found,  and  it  was  presumed  that  they  were  among 
the  papers  which  had  been  destroyed,  and  the  secondary 
evidence  of  their  existence  and  tenor  was  admitted,  and 
that  evidence  was  of  this  description. 

In  1782,  soon  after  Annesley  Gore's  death,  a  case  in 
the  hand- writing  of  a  Mr.  Lyster,  Mr.  King's  solicitor, 
was  laid  before  Mr.  Wolfe,  afterwards  Lord  Kil  warden, 
for  his  opinion,  whether  the  trustees  of  the  will  of 
Annesley  Gore,  might  not  sell  a  competent  part  of  the 
estates,  to  pay  the  claim  of  Henry  King  in  respect  of 
this  5,000/.,  and  in  that  case  a  copy  of  the  articles,  of 
date  1757?  was  set  forth,  and  was  as  follows  : 

"  I  do  hereby  oblige  myself  to  pay  unto  Henry 
King,  esquire,  upon  his  marriage  with  my  daughter 
Elinor  Gore,  and  said  Henry  King  settling  all  the 
estate  and  money  he  is  now  entitled  to  on  the  issue  of 
said  marriage, '  and  a  suitable  jointure  to  the  fortune, 
I  give  him  the  sum  of  5,000/.  sterling.  Witness  my 
hand,  30th  June  1 757.  And  if  said  Henry  King  recovers 
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the  Boyle  estate  left  him  by  the  late  Lord  Kingsborough, 
I  in  that  case  oblige  myself  to  pay  to  the  said  Henry 
King  at  my  death,  provided  he  also  settles  said  Boyle 
estate  on  the  issue  of  this  marriage,  with  an  additional 
jointure  on  said  estate  of  Boyle  proportionably  to  the 
stun  of  5,000  /.  more.  Witness  my  hand  the  30th  of 
June  1  757.  (signed)         "  Annesley  Gore." 

**  I  do  hereby  oblige  myself  to  settle!  all  the  estate 
a^d  money  which  I  am  now  entitled  to  on  the  issue 
of  Elinor  Gore  and  a  jointure  of  500/.  a  year;  and  if 
I  recover  the  Boyle  estate,  I  do  oblige  myself  to  settle 
the  same  on  the  issue  of  said  marriage,  with  an  addi- 
tional jointure  on  said  estate  of  Boyle  of  500  /.  a  year 

(signed)        "  Henry  King." 


The  drawingof  the  case  and  thecopyingof  the  articled 
charged  against  Henry  King  in  Lyster's  accounts^ 
At  the  time  of  the  marriage  of  Henry  King  in  1757* 
he  ^was  engaged  in  a  litigation  with  his  brother.  Sir 
-EdMrard  King,  about  certain  estates;  but  in  I76I  the 
naa.tter  was  compromised,  and  the  agreement  was  ratified 
"y  5Ui  Act  of  Parliament  in  which  the  articles  were  re- 
dt^ci.  In  1787»  about  two  years  before  his  wife  Elinor's 
*^^-th,  Henry  King  executed  a  deed  by  which  he  settled 
^*'  Wa  real  property  on  the  issue  of  the  marriage,  and 
^*^^Jrged  the  estates  with  a  jointure  of  500/.  per  annum, 
^  terms  of  the  articles.  In  1788  he  instituted  a  suit 
^  Clhancery,  which  was  not  proceeded  with,  for  ih^ 
P^^i^ose  of  enforcing  his  claim,  and  the  articles  were 
^^Ciited  in  the  bill. 

XJpoii  thid  evidence  the!  claim  of  Henry  King  to  the 
"fiance  due  in  respect  of  the  5,000/*  was  allowed  by 
*^e  Court  below- 

The  third  claim,  that  of  the  Careys  to  the  2,000/. 
to  which  they  were  to  be  entitled  on  Francis  or  Mary 
TOL.  I. — New  S.  p 
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Knox  or  any  of  their  sons  becoming  entitled  to  the 
estates,  was  also  allowed,  on  the  ground  that  the  wordis 
"  son  or  sons"  were  not  here  to  be  construed  strictly ;  as 
it  appeared  to  be  the  intention  of  the  testator  that  the 
claim  of  the  Careys  should  accrue  in  the  event  of  any 
of  the  Knox  family  becoming  entitled  to  the  estates. 

From  that  part  of  the  decree  which  disallowed  the 
claim  of  Henry  King  to  the  two  sums  of  400/.  and 
3,000  /.  Lord  Lorton  appealed* 

As  to  the  400/.:— 

First  Because  it  did  not  appear  by  any  evidence 
in  the  cause  that  bills  to  that  or  any  other  amount 
were  sent  by  the  said  Annesley  Gore  to  Henry  King ; 
the  only  evidence  relating  to  the  said  bills  being  an 
entry  in  the  account  book  of  said  Francis  Moran,  which 
entry  is  dated  the  15th  November  1761,  and  is  in  the 
following  words  and  figures — "  Bills  to  Mr.  Gore  to 
send  to  lienry  King,  esquire  396/."  which  is  certainly 
evidence  of  nothing  more  than  that  those  bills  weie 
handed  to  Mr.  Gore,  but  no  evidence  of  what  further 
use  they  were  applied  to  by  him. 

Secondly.  Because,  supposing  that  it  had  beea 
proved  that  said  bills  had  been  sent  by  said  Annesley 
Gore  to  said.  Henry  King*  it  would  have  been  necessaiy 
to  have  shown  that  said  396/.  were  pftid  on  account  oif 
the  sum  specified  in  said  exception. 

As  to  the  2,000/.  :— 

First.  Because  in  general  an  executor  is  not  bound 
to  insist  on  the  Statute  of  Limitations  in  bar  of  a  fair 
demand,  and  is  no  more  bound  to  insist  upon  it  against 
his  own  demand  than  against  any  other ;  and  as  to  the 
fairness  and  justness  of  the  demand,  independeatly  of 
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^le  aforesaid  legal  bar,  no  valid  objection  was  or  could 
l>e  stated  thereto. 

Secondly.  Because  that  suppoi^ing  the  Statute  of 
XJmitations  might  have  been  set  up  as  a  bar  to  this 
demand  of  appelltot,  the  said  Francis  Arthur  Knox 
Gvrt  did  not  rely  on  it  or  allege  it  as  a  bar  before  the 
A^aster^  or  in  his  exceptions  to  the  said  report,  and 
therefore  ought  not  to  have  had  any  benefit  from  the 
said  statute  at  the  hearing  on  the  said  exceptions. 

Thirdly.   Because  the  said  Francis  Arthur  Knox 

C5ore  had  himself  been  allowed  credit  as  aforesaid  by 

the    said  Master,  in  the  account  on  the  foot  of  the 

naaniage  portion  of  5,000/.  for  the  said  several  sumia 

of  money  paid  to  the  said  Henry  King  from  time  to 

tittle  in  the  life-time  of  the  said  Annesley  Grore,  in  said 

^^port  specified,  amounting  altogether  to  the  suin  of 

^^OQnfl.  the  greater  part  of  which  had  been  paid  b;^ 

*^^  said  Annesley  Gore  to  the  said  Henry  King  betweeii 

**^^  time  of  the  payment  of  the  said  sum  to  the  Bishop 

^^    Killala  and  the  death  of  the  said  Annesley  Gore, 

^^^d    not  one   of  which  said  sums  appears  by  said 

'^^^^ter's  report  to  have  been  paid  on  aiiy  particular 

^^<iount ;  and  the  said  payments  so  made  to  the  said 

*^^iiry  King,  subsequent  to  the  payment  m^de  by  hini 

^^  said  sum  of  2,000/.  to  the  said  Bishop  of  Killala, 

^^ght  therefore  to  have  been  presiimed  to  have  been 

lE^^ti  to  the  said  Henry  King  on  account  of  the  said 

^^^^  of  2,000/.  he  had  so  advanced  to  said  Bishop  of 

'^llala,  or  the  amount  thereof,  and  might  have  been  so 

applied. 

Pourthly.  Because  however  said  sums  were  to  be 

^l^plied,  it  appears  by  the  said  Master's  report  that  not 

^^  of  said  sums  was  paid  within  six  years  previous 

to  the  said  Annesley  Gore's  decease ;  and  therefore 

^  Ldidskip  ought  not  to  have  allowed  the  Statute  of 
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Limitations  in  bar  of  appellant's  right  to  credit  for  the 
2,000/.  so  paid  the  Bishop  of  Killala,  and  the  interest 
thereof,  without  expressly  directing  that  the  appellant 
should  not  be  charged  in  any  way  with  the  said  sums, 
amounting  to  said  sum  of  2,697''  ^^^  Statute  of  Limi- 
tations operating  in  bar  of  the  whole  of  the  sums  com- 
prised in  said  sum  of  2,697  '•>  upon  any  principle  that 
it  can  be  held  to  operate  against  appellant's  having 
credit  for  the  sum  of  2,000/.  so  paid  by  the  said  Henry 
King  to  said  Bishop  of  Killala,  and  because  appellant 
ought  either  to  have  credit  for  the  same  so  paid  by 
the  said  Henry  King  to  the  Bishop  of  Killala,  or  he 
ought  not  to  be  charged  with  the  said  sum  so  paid  by 
the  said  Annesley  Gore  to  the  said  Henry  King ;  for 
if  on.  the  principle  of  there  being  cross-demands,   and 
a  running  account  between  the  parties,  the  items  on 
one  side  are  taken  out  of  the  statute,  so  also  must  those 
on  the  other  side. 

For  Gore  it  was  contended  that  this  part  of  the 
decree  ought  to  be  affirmed. 

As  to  the  400/. :— 

1st.  Because  it  appears  by  the  receipt  of  the  18th  of 
December  I76I,  upon  which  the  claim  of  400/.  and 
interest  is  founded,  that  the  payment  was  made  by 
Annesley  Gore,  and  that  Henry  King  was  only  the 
agent  in  making  it,  and  must  be  taken  under  the  cir- 
cumstances, and  particularly  at  this  distance  of  time,, 
to  have  procured  from  Annesley  Gore  funds  to  enable 
him  to  make  such  pa3rment. 

2d.  Because,  if  such  a  debt  ever  existed,  this  pay- 
ment must  from  the  length  of  time  that  elapsed  be- 
tween the  time  of  payment  and  the  death  of  Annesley 
Gore,  nearly  twenty  years,  be  presumed  to  be  satisfied,, 
and  more  especially  as  Annesley  Gove  was  a  man  of 
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•considerable  property,  and  such  presumption  is  strength-       1 827- 
<ened  by  the  fact  of  Henry  King,  who  survived  the  said       lortoit 
Annesley  Gore  a  number  of  years,  not  having  made    (visco^w) 
-Bny  claim  on  the  foot  of  such  payment  until  the  year       oou. 
1819>  as  before  mentioned.  f 

Sd.  Because  it  appears  that  the  said  sum  of  400  L 
was  discharged  by  the  application  of  bills  sent  by 
Annesley  Gore  to  Henry  King. 

4th.  Because  the  balance  due  upon  the  bond  (after 
payment  of  400/.)  was  paid  by  Annesley  Gore,  and  the 
security  taken  up  by  him  and  cancelled  by  cutting  off 
the  seal,  and  imder  such  circumstances,  and  in  such 
state,  the  bond  came  into  the  hands  of  Henry  King  as 
executor  of  Annesley  Gore,  with  all  his  other  papers, 
and  upon  the  death  of  Henry  King  came  into  the  hands 
of  appellant  as  executor  of  Henry  King ;  and  said  King's 
possession  of  said  bond  is  consistent  with  the  fact  of 
the  discharge  of  the  whole  amount  thereof  by  and  with 
the  money  of  Annesley  Gore. 

5th.  Because  if  such  a  debt  ever  existed,  it  was 
barred  by  the  Statute  of  Limitations  in  the  life-time  of 
Annesley  Gore. 

Asto  the  2,000 /.:— 

1st.  Because  the  sum  of  2,000/.  in  this  exception 
mentioned  does  not  appear  to  have  been  a  payment  made 
on  account  of,  and  for  the  proper  debt  of  Annesley  Gore, 
who  was  one  only  of  two  obligors  in  the  bond,  and  might 
have  been  a  payment  for  the  debt  of  his  co-obligor,  or 
of  Henry  King  himself  who  held  valuable  renewal 
interests  as  tenant  under  the  see  of  Killala. 

3d.  Because  if  the  payment  was  made  on  account  of 
Annesley  Gore,  it  should,  under  all  the  circumstances, 
at  this  distance  of  time,  and  especially  as  no  claim  was 
made  on  the  foot  of  such  payment  until  the  year  1819^ 
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isfit.       be  presumed  that  Henfy  King  (who  acted  ns  ag^it 

co&TON      &f  Annesley  Gore,  in  making  other  payments  from  the 

(viscount)    |i2nds  of  the  said  Annesley  Grore),  had  made  such  pay- 

oos£.       ment  also  with  Annesley  Gore  s  money,  and  not  from 

the  private  funds  of  the  said  Henry  King. 

3d.  Because  the  production  of  that  bond  by  the  re- 
presentative of  Henry  King  is  not  in  itself  evidence 
that  the  fact  of  the  payment  thereof  was  made  with  the 
money  of  the  said  H^uy  King,  inasmuch  as  the  said 
Henry  King  acquired  possession  of  all  the  papers  of  the 
said  Annesley  Gore  as  his  executor,  and  the  said  papers 
afterwards  came  into  the  possession  of  the  appellant  as 
executor  of  the  said  Henry  King. 

Gore  appealed  from  that  part  of  the  decree  which  al-^ 
Ipwed  the  claim  of  Henry  King  to  the  5,000/.  portion : 

1st.  Because  there  viras  not  a  sufficient  foundation 
laid  in  evidence  to  entitle  Lord  Lorton  to  read  secondary 
evidence  of  the  alleged  articles. 

2d.  Because  it  did  not  appear  that  the  5,000  /.  was 
at  any  time  an  existing  charge  against  Annesley  Gore  s 
estate. 

Sd.  Because  the  alleged  articles  of  1757  rested  on 
mutual  and  dependent  covenants,  and  the  said  portion 
was  not  to  be  thereby  payable  until  the  said  Henry 
King  should  settle  on  the  issue  of  the  marriage  the 
estate  and  money  he  was  then  entitled  to,  and  make 
a  jointure  for  his  wife  pursuant  to  his  covenant,  which 
covenant  does  not  appear  ever  to  have  been  duly  peiv 
formed,  and  therefore  it  is  submitted  that  no  debt 
existed  on  the  foot  of  said  sum  of  5,000  /•  claimed 
by  the  respondent,  even  supposing  the  said  alleged 
articles  to  have  been  executed. 

4th.  Because  if  the  said  sum  of  5,000  /.  was  a  del^t 
^^isting  from  the  date  of  said  articles,  or  at  the  marriage 
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of  the  said  Heniy  King  with  Miss  Grore,  it  was  barred 
hj  length  of  time,  before  the  death  of  said  Annesley 
Gore,  which  did  not  take  place  for  more  than  twenty- 
four  years  after  the  said  marriage,  and  the  date  of  the 
said  articles,  and  should  be  presumed  to  have  been 
paid  by  the  said  Annesley  Gore. 

5th.  Because,  not  being  a  debt  due  by  the  said 
Annesley  Gore,  at  the  the  time  of  his  death,  it  could 
not  be  a  charge  on  his  real  estate  under  his  will. 

6th.  Because,  if  the  execution  of  the  said  alleged 
deed  of  1757  made  the  said  sum  of  5,000/.  a  debt  of 
the  said  testator,  it  could  only  have  been  a  debt  due 
and  payable  from  the  execution  of  said  deed  of  1 787,  the 
said  sum  of  5000/.  not  being  sooner  payable,  if  at  all. 

7th.  Because,  supposing  the  said  sum  of  5,000/.  to 
be  a  charge  on  the  said  estates,  it  does  not  appear  from 
the  said  copy  of  the  said  articles  of  1757?  that  interest 
was  to  be  payable  on  the  sum  of  5,000/.  therein  men- 
tioned, and  now  claimed  by  the  respondent,  Lord 
Lorton ;  and  there  is  no  evidence  of  a  demand  made  of 
said  principal  sum,  or  any  part  thereof,  from  the  said 
Annesley  Gore. 

8th.  Because,  if  interest  was  payable,  it  is,  under  all 
the  circumstances,  to  be  presumed,  that  all  interest  on 
the  said  sum  of  5,000/.  was  paid  during  the  life-time 
of  the  said  Annesley  Gore,  and  by  the  said  bill,  filed 
by  the  said  Henry  King  in  1788,  he  claims  a  balance 
rf  8,000  L  only,  to  be  due  on  the  said  alleged  charge. 

dth.  Because,  even  were  the  settlement  of  1787  ^ 
be  considered  as  a  performance  by  the  said  Henry  King 
of  his  covenant  in  the  said  alleged  articles  of  17^7,  it 
would  not  entitle  him  or  the  respondent.  Lord  Lorton, 
to  interest  from  the  marriage,  by  relation  back. 

10th.  Because,  supposing  the  said  interest  to  have 
become  in  arrear  at  the  death  of  the  said  Annesley  Gore, 
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it  is  to  be  presumed  that  the  said  Henry  King,  who 
received  the  rents  and  profits  of  the  said  estates  of  the 
said  Annesley  Gore,  retained  the  said  interest  thereof; 
and  at  all  events,  the  said  decree  or  decretal  order 
should  not  have  decreed  an  account  to  be  taken  on  the 
foot  of  the  interest  of  the  said  5,000  /•,  without  decree^ 
ing  an  account  of  the  rents  and  profits  received  by  the 
said  Henry  King,  who  was  bound  to  keep  down  the 
interests  out  of  the  rents,  if  the  real  estate  was  charged 
with  the  5,000  /. 

Mr.  Gore  also  appealed  from  that  part  of  the  decree 
which  allowed  the  claim  of  the  Careys  : — 

Because  the  estate  of  Annesley  Gore  was  only  to  be 
charged  with  the  sum  of  2,000/.  for  them,  in  the  event 
of  Mary  Knox  or  Francis  Knox  her  husband,  or  the 
son  or  sons  of  Mary  and  Francis,  becoming  entitled  to 
the  estate,  which  event  has  not  as  yet  happened,  and  it 
does  not  appear  that  the  testator  intended  to  charge  his 
i^tate  at  all  events. 


15th  Jalj, 
1898: 


Claim  of  the 
CarejstodM 


Lord  Lyndhurst^  (Ch.) : — ^This  is  an  appeal  from 
a  decree  of  the  Lord  Chancellor  of  Ireland,  made  on 
certain  exceptions  to  the  Master's  report,  which  are  many 
in  number,  but  through  all  of  which  it  is  not  at  present 
necessary  to  travel,  and  I  shall  confine  myself,  therefore^ 
to  the  material  points. 

One  of  the  exceptions  raised  the  question  whether 
certain  sums  allowed  by  the  Master  to  persons  of  the 
name  of  Carey  were  due  to  them  according  to  the 
right  construction  of  the  will  of  Annesley  Gore, 
I  think  the  Lord  Chancellor  of  Ireland  was  correct  in 
the  opinion,  that  in  the  event  which  happened  there 
can  be  no  reasonable  doubt  but  that  the  Careys  were 
entitled  to  the  sums  allowed  them  ;  and  I  propose  tfeirt 
this  part  of  the  judgi^ent  be  affirmed, 
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The  next  material  question  is  on  the  articles  of  17^79        1828. 
uid  these  are  short,  and  in  these  terms :  ,«.*«« 

"  I   do  hereby  bind  myself  to  pay  unto  Henry    (viscount) 
Kil^,  esquire,  upon  his  marriage  with  my  daughter       gorb. 
Eleanor  Gore,  and  said  Henry  King,  settling  all  the        . 
estate  and  money  he  is  now  entitled  to,  on  the  issue  of  cies :  daim  to 
said  marriage,  and  a  suitable  jointure  to  the  fortune,  '^^•'^' 
I  give  him  the  sum  of  5,000  /.  sterling.     Witness  my 
hand,  SOth  June  17^7  •  and  if  said  Henry  King  recovers 
the  Boyle  estate,  left  him  by  the  late  Lord  Kingsborough, 
I,  in  that  case,  oblige  myself  to  pay  said  Henry  King 
at  my  death,  provided  he.  also  settles  said  Boyle  estate 
on  the  issue  of  this  marriage,  with  an  additional  join- 
ture on  said  estate  of  Boyle,  proportionately,  the  sum 
of  5,000/.  more.    Witness  my  hand,  SOth  June  1757. 

(signed)     "  Annesley  Gore,  l.  s." 

*^  I  do  hereby  oblige  myself  to  settle  all  the  estate 
and  money  I  am  now  entitled  toon  the  issue  of  Eleanor 
(lore,  and  a  jointure  of  500  /.  a  year ;  and  if  I  recover 
the  Boyle  estate,  I  do  oblige  myself  to  settle  the  same 
on  the  issue  of  said  marriage,  with  an  additional  join- 
ture on  said  estate  of  Boyle  of  500/.  a  year. 

(signed)     "  H.  King,  l.  s." 

One  question  argued  here  was,  whether  there  was 
sufficient  evidence  of  the  execution  of  these  articles. 
The  terms  of  the  exceptions  do  not  sufficiently  raise 
this  question,  although  I  think  they  are  sufficiently 
large  to  embrace  it.    The  exception  is  in  these  terms : — 

"  For  that  said  Master  by  said  report  allows  a 
credit  to  said  Viscount  Lorton  for  the  sum  of  2,303  /. 
being  an  alleged  balance  of  a  sum  of  5,000/.,  the 
alleged  portion  of  Eleanor  Gore,  one  of  the  daughters 
of  Annesley  Gore,  on  her  marriage  with  the  said  Henry 
King,  on  foot  of  said  alleged  portion ;  wheres^  s?dd 
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Master  was  not  warranted  by  evidence  or  law  to  allow 
any  sum  on  foot  of  said  portion." 

But  although  this  is  sufficiently  large  to  include  the 
point,  it  does  not  appear  to  have  been  the  intention  of 
the  parties  to  agitate  the  question,  and  it  is  stated  in 
the  respondent's  case,  and  not  denied,  that  the  point 
was  not  insisted  upon  in  the  Court  below ;  and  I  have 
had  some  conversation  with  the  noble  and  learned 
Lord  (Lord  Manners)  who  decided  the  case  below; 
and  he  states  that,  according  to  the  best  of  his  recol- 
lectioui  the  point  was  not  insisted  upon  below.  The 
main  question  there  was,  whether  Henry  King  was 
entitled  to  interest  from  the  date  of  the  execution  of 
the  articles  on  that  portion  of  the  sum  of  5,000/.  which 
he  had  not  received,  and,  if  the  question  as  to  the 
execution  of  the  articles  was  not  raised,  or  was  aban- 
doned before,  the  parties  are  not  warranted  to  raise  it 
here  per  saltum. 

Taking  it  then  for  granted  that  the  articles  did  exist 
and  were  duly  executed,  as  they  are  not  produced,  it 
must  be  proved,  in  order  to  let  in  the  secondary  evidence, 
that  they  have  been  lost  or  destroyed.  The  articles, 
as  before  mentioned,  were  executed  in  1757.  In  the 
year  1798,  during  the  rebellion  in  Ireland,  the  house 
<tf  Henry  King  at  Ballina,  in  the  county  of  Mayo,  was 
occupied  by  parties  of  rebels  and  French  troops,  who 
remained  in  possession  of  it  for  a  considerable  time ; 
and  the  whole  of  the  house  was  ransacked,  and  the 
papers  scattered  about  the  floors,  and  it  may  naturally 
be  supposed  that  many  of  them  were  destroyed,  and 
the  original  articles  of  1757  might  be  among  the  number. 
Henry  King  was  executor  of  Annesley  Gore,  and  would 
properly  have  the  articles  in  his  possession ;  and  Lord 
Lorton  was  the  executor  of  Henry  King,  and  it  is  in 
evidence,  that  upon  a  decree  being  made  for  an  account 
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in  this  cause,  the  house  of  Henry  King  at  Ballina,  and 
the  houses  of  Lord  Lorton  in  Henrietta-street,  Dublin, 
and  at  Rockingham  in  the  county  of  Roscommon, 
were  searched,  and  no  trace  of  the  original  articles 
could  be  found.  I  agree  with  the  Court  below  that, 
under  these  circumstances,  secondary  evidence  of  the 
existence  and  tenor  of  the  articles  was  admissible, 
and  that  evidence  was  of  this  description. 

Annesley  Gore  died  in  1781,  and  in  1782  the 
trustees  under  his  will  laid  a  case  before  Mr.  Theobald 
Wolfe,  afterwards  Lord  Kilwarden,  for  his  opinion, 
whether  a  competent  part  of  the  testator's  property 
might  not  be  sold  to  pay  off  this  debt.  That  case  was 
wholly  prepared  by  Mr.  Lyster,  who  had  acted  as 
^icitor  for  Mr.  Annesley  Gore  and  Mr.  King ;  and  it 
included  a  copy  of  the  original  articles  of  1757»  lu 
addition  to  this,  it  was  proved  that  the  making  out  the 
case,  and  the  copying  of  the  original  articles  were 
charged  for  in  Lyster's  bill  of  costs,  which  was  proved  to 
have  been  paid ;  and  one  can  hardly  suppose,  therefore, 
that  this  was  not  a  genuine  copy  of  the  instrument. 
Besides  this,  in  the  second  year  of  the  reign  of  Geo.  3, 
an  Act  of  Parliament  was  passed  for  confirming  an 
agrreement  between  Mr.  Henry  King  and  Sir  Edward 
King  relative  to  some  litigated  questions  of  property 
between  them,  and  in  this  Act  the  articles  were  recited ; 
and  in  1787  Henry  King,  pursuant  to  a  power  reserved 
to  him  by  the  Act,  executed  a  deed  by  which  he  settled 
on  his  wife,  Elinor  King,  the  daughter  of  Annesley 
Grore,  a  jointure  corresponding  to  the  stipulation  in  the 
articlest  Taking  all  this  together,  I  think  that  the 
decree,  in  as  far  as  it  recognizes  th^  existence  and 
validity  of  the  articles,  ought  to  be  affirmed ;  more 
particularly  ^  it  is  at  least  doubtful  whether  the 
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question  'was  raised  or  insisted  upon  in  the  Court 
below. 

The  next  material  question  is  that  of  interest  upoa 
the  money  due  under  the  articles,  and  that  arises  out 
of  the  construction  of  the  words  of  the  articles,  "  I  do 
hereby  oblige  myself,  &c.  &c." 

It  should  seem  that  after  the  execution  of  the  articles 
by  Annesley  Gore,  there  had  been  some  further  treaty 
between  the  parties,  as  in  the  note  at  the  bottom  signed 
by  King,  the  suitable  jointure  is  fixed  at  6001.  fet 
annum. 

The  transaction  then  is  this :  Annesley  Gore  obliges 
himself  to  give  a  portion  of  5,000/.  with  his  daughtv, 
and  Henry  King  engages  to  settle  upon  her  a  jointure 
of  500  /•  per  annum,  and  to  settle  his  property  on  the 
issue.  Henry  King  had  a  controversy  with  Sir  Edward 
King  concerning  certain  estates  which  had  belonged 
to  Lord  Kingsborough,  and  in  or  about  the  year  I762 
that  matter  was  arranged,  and  an  Act  of  Parliament 
passed  confirming  the  arrangement  by  which  the  estates 
which  fell  to  Henry  King  were  settled  on  himself  for 
life,  remainder  to  the  issue  of  his  marriage  with  Eleanor 
King  in  tail,  with  power  to  Henry  King  to  charge  the 
estates  with  a  jointure  of  500  /.  a  year  for  his  wife,  and 
with  6,000  /.  as  portions  for  younger  children. 

If  that  power  had  be^i  executed  immediately  on  the 
passing  of  the  Act,  it  would  certainly  be  a  fulfihnent 
of  thecontract ;  but  it  is  not  executed  till  1787>  which, 
however,  was  in  the  life -time  of  Eleanor  King;  and 
then  the  contract  was  completely  fulfilled  on  Henry 
King's  part,  as  far  as  concerned  the  real  property,  and 
there  was  no  evidence  that  he  was  possessed  of  any 
personal  property.  This  being  the  case,  as  the  portion 
money  was  not  paid  when  it  should  be  paid,  I  think 
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the  judgment  of  the  Court  below  correct  in  allowing  1 828. 
interest  on  the  sum  unpaid  from  the  date  of  the  mar-  lortow 
riage.  (viscount) 

Then  as  to  the  400/.,  and  the  2,000/.,  the  question        core. 
was,  whether  these  two  sums  had  been  paid  by  Henry  Claim  in  re- 
King  for  Annesley  Gore  with  Gore's  money,  or  with  ^',^b«adi[ 
his  own  money ;  in  which  latter  case  he  would  be  en- 
titled to  stand  in  place  of  the  original  creditors  on  Gore's 
estate.      Considering  the  course  of  the   transactions 
between  Annesley  Gore  and  Henry  King,  and  the  late- 
ness of  the  period  at  which  the  claims  to  these  sums 
were  set  up,  I  think  the  judgment  of  the  Court  below 
right  in  disallowing  them.     As  to  the  rest  of  the  par- 
ticulars, I  do  not  think  it  necessary  to  go  into  them, 
but  I  have  examined  the  whole  of  the  case,  and  I  think 
that  the  decree  of  the  Court  below  was,  in  every  respect, 
right,  and  I  propose  that  the  judgment  be  affirmed. 

As  to  the  matter  of  costs  ;  this  is  rather  a  complicated 
case,  and  I  cannot  say  that  it  was  improper  to  bring  it 
here,  and  therefore  I  think  no  costs  ought  to  be  allowed 
on  either  side,  except  to  the  Careys,  who  appear  to  be 
entitled  to  their  costs. 

Judgment  of  the  Court  below  affirmed ;  but 
without  Costs,  except  to  the  Careys* 
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COURT   AND    COURT   OF    SESSION. 


Mary  Black  Macneil 
Macoregor 


Appellant. 
Respondent. 


Mary  B.  Macneil  married  to  JoUy  in  a  manner  unquestion' 
ably  regular,  on  13th  Jane  1816.  Summons,  in  1813,  of 
declarator  of  marriage  and  adherence  (restitution  of  con- 
jugal rights)  by  Mac^egor  against  Mary  B.  Macneil  alone, 
foundea  on  alleged  irregular  prior  marriaee,  followed  by 
a  marriage  by  a  clergyman  on  23d  May  1016.  CSiarge  6f 
nrevious  irregular  marriage  abandoned,  and  evidence  coa-^ 
nned  to  the  marriage  before  the  clergyman,  on  23d  May 
1816:  isty  Documents;  certificate,  or  quasi  certificate,  of 
proclamation  of  banns,  but  no  banns  actually  published  ^ 
entry  in  book  (private  memorandum  not  admissible  evi- 
dence) of  the  clei]^man;  certificate  of  the  clergyman; 
a  bad  character,  afterwards  convicted  in  criminal  court  of 
forging  marriage  lines  or  certificates ; — 2dly,  Witnesses ; 
the  clergyman's  wife  and  daughter,  the  only  witnesses ; — 
3dly,  Admissions  of  M.  B.  Macneil,  that  she  went  before 
the  clergyman  with  Macgregor,  but  did  so  firom  undue 
influence  and  fear,  and  denying  consent ;  evijdence  of  facta, 
and  circumstances  before  and  after  the  alleged  marriage 
with  Macgregor. 

Five  children  bom  of  the  marriage  with  Jolly  in  the  course 
of  the  proceedings.  Judgments  of  the  Courts  below 
sustaining  the  prior  marriage  with  Macgregor  reversed, 
upon  appeal,  by  the  Lords ;  the  evidence  of  the  ceremony 
and  consent  being  considered  defective,  and  the  pleading 
irregular. 

A  marriage,  without  actual  proclamation  of  banns,  not  con- 
sidered as  a  regular  marriage,  though  celebrated  by  a 
clergyman,  and  evidence  of  facts  and  circumstances  to 
elide  (rebut)  the  presumption  of  consent  admissible. 

No  opinion  (because  not  necessary  to  be  decided  in  this 
case)  whether  evidence  of  facts  and  circumstances  can  be 
admitted  to  rebut  the  presumption  of  consent  arising  from 
a  marriage  unqestionaoly  regular. 
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No*  opinion  (because  not  necessary  to  be  decided  in  iiiis        18S7* 
case)  whether  Jolly  and  the  children  ought  to  have  been       ^    \/    ^ 
parties  to  the  suit  for  their  interests.  kackbi* 

No  opinion  (because  not  necessary  to  be  decided  in  this    „AcoRfioo«. 
case)  whether,  although  the  declarator  had  been  sustained, 
it  must  necessarily  have  been  followed,  under  such  circum- 
stances as  appeared  in  the  present  case,  by  a  judgment  of 
adherence  (restitution  of  conjugal  rights). 

I7o  opinion  (because  not  necessary  to  be  decided  in  the  pre- 
sent alse)  whether  admissions,  by  a  party  contracting,  of  a 
prior  marriage,  can  be  received  in  evidence  to  destroy  the 
effect  of  a  subsequent  marriage  contracted  by  that  party. 

JJOCTOR  Macniel  of  Stevenson,  in  Lanarkshirei 
leaving  no  legitimate  children,  nor  near  relation,  in  the 
^ear  1815  took  into  his  house  an  illegitimate  daughter 
(Mary  Black  Macniel)^  who  was  then  twenty-three  Mary  B.  Mac- 
years  of  age.  In  April  1816  he  executed  a  deed  by 
which  he  left  her  the  house  in  which  he  lived,  his 
household  furniture,  and  a  bond  for  500 1. ;  and  by 
deed,  bearing  date  the  1st  May  1816,  he  disposed  to 
her,  mortis  causa,  and  in  a  revocable  form,  the  whole 
of  his  property,  heritable  and  moveable.  Miss  Macniel 
<*ontinued  to  reside  with  her  father  till  his  death,  which 
took  place  on  the  15th  May  1817- 

Malcolm  Macgregor,  a  journeyman  printer,  who,  it 
was  alleged,  had  for  some  time  carried  on  illicit  inter- 
course with  a  step-daughter  of  the  woman  by  who&v 
Miss  Macneil  had  been  nursed,  became  well  acquainted 
with  the  lady  and  her  father,  and  the  father  reposed 
considerable  confidence  in  him,  and  employed  him  in 
some  instances  as  a  sort  of  man  of  business.  Macgregor 
was  entrusted  by  Dr.  Macneil  with  the  conveyance  of 
his  instructions  to  his  agent,  relative  to  the  two  deeds 
of  settlement  in  favour  of  his  daughter,  and  when  they 
were  executed,  Macgregor  was  entrusted  with  the 
custody  of  them. 
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1828.  In  1815  Miss   Macneil  became  acquainted   witfr 

MACMEiL     ^^'  ^^^^y^  ^  young  man  of  the  medical  profession,  who 

V.  paid  his  addresses  to  her,  and  on  the  I3th  of  June  I81& 

they  were  resrularly  married :  Dr.  Macneil  beim?  iwresent 

mamed  to  ''  o  J  '      ^  o  r 

Joiij,  13th      and  solemnly  giving  away  his  daughter.      Mr.  and 
une  1816.      -j^^^  JoUy  resided  in  Dr.  Macneil's  house  till  his  death. 

In  December  1817^  some  months  after  Dr.  Macneil'^ 

death,  Macgregor,  by  an  agent,  intimated  to  Mr.  and 

Mrs.  Jdlly's  man  of  business,  that  he  must  have  sonde 

compensation  for  trouble,   and   that   unless  Mr.  and 

Mrs.  Jolly  compromised  the  matter,  he  would  set  up 

a  prior  marriage  of  his  own  with  Dr.  Macneils  daughter: 

To  this  it  was  replied,  that  any  reasonable  compes- 

sation  for  trouble  in  Dr.  Macneil's  affairs,  would  be* 

readily  granted,  but  that  a  compromise  with  reference 

to  the  property  left  by  the  Doctor  oa  the  ground  of 

an  alleged  prior  marriage,   was  totally  out  of   the 

question. 

Ctclarator  of       On  the  25th  March  1818  Macgregor  raised  an  action 

to  Macgregor,  of  declarator  of  marriage,  and  adherence  (restitution 

laie!^     ^     of  conjugal  rights)  in  the  Commissary  (Consistorial)' 

Court,  founding  on  a  private  and  irregular  marriage  at 
the  village  of  Holytown,  in  the  early  part  of  May  1816^ 
celebrated  by  Dr.  Macneil  himself,  (who  was  a  clergy- 
SammoDs,       man),  and  next,  upon  a  regular  marriage  celebrated  by 
March  I8i8.    Joseph  Robertson,  a  clergyman  of  the  Church  ef  Scot- 
land^ and  minister  of  a  chapel  of  ease.     This  Joseph 
Robertson  was,  soon  after  the  alleged  marriage,  tried  for 
forging  marriage  certificates^  &c.,  convicted,  and  sen- 
tenced to  a  term  of  imprisonment,  and  then  to  banish- 
Mary  Macneil  ment  from  Scotland  for  life.     The  action  was  brought 
defender.^  ^  against  Mary  Macneil  alone,  and  neither  Mr  Jolly,* 

nor  any  of  the  five  children  of  the  marriage  between^ 
Mary  Macneil  and  Jolly,  bom  in  the  course  of  the  pro- 
ceedings, were  cited  as  parties  for  their  interests. 
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The  irregular  marriage  laid  in  the  summons  as  the       1 828. 
foundation  of  Macgregor's  claim  was  abandoned,  and      macnsil 
the  evidence  confined  to  the  alleged  regular  marriage  «• 

by  Joseph  Robertson.  The  Commissary  Court,  (Mr.  Com-  j^^  ^^^^  .^ ' 
missary  Gordon  dissenting,)   gave  judgment  on  the  Courts  below 
declarator,  (no  judgment  on  the  adherence,)  that  Mac-  JJJ^^  *^^ 
g^gor  had  proved  his  marriage,  and  this  judgment,  Thepriormw- 
(Lord  Hermand  dissenting)  was  affirmed  by  the  1st  mgorjutn^. 
division  of  the  Court  of  Session,  and  on  the  8th  July  on^SSce. 
18^25 J  that  Court,  on  the  petition  of  Macgregor,  granted 
a  sequestration  of  the  estate  of  Stevenston,  until  the 
marriage  cause  should  be  finally  determined  by  the 
House  of  Lords,  to  which  an  appeal  was  lodged  from  AppeaL 
the  judgments  of  the  Courts  below. 

The  summons,  and  an  abstract  of  the  material  part 
of  the  evidence  are  subjoined,  as  being  essential  to  the 
right  understanding  of  their  Lordships  judgment : 

Commissary  Court.  March  35,  1818. 

Summons  of  Declarator  of  Marriage  and  Adhe-  Summons, 
rence,  Malcolm  Macgregor,   Printer  in  Edin- 
burgh, against  Mary  Macneil,  sometimes  called 
Mary    Black    Macneil,    the   reputed    natural 
daughter  of  the   late   Dr.  James  Macneil  of 
Stevenston,  by  Euphemia  Black,  sometime  re- 
siding in  Carnegie-street,  Edinburgh. 
^'  James  Gordon,  Thomas  Tod,  James  Fergusson, 
and  George  Rosa,   esqs.   advocates,   commissaries  of 
Edinburgh;  to 

macers,  and  officers  of  court,  and  messengers-at  arms, 
executors  hereof,  conjunctly  and  severally,  specially 
constituted,  greeting :  Whereas  it  is  humbly  meant  and 
shown  to  us,  by  Malcolm  Macgregor,  Printer  in  Edin- 
burgh, that  an  intimate  acquaintance  having  for  some 
time  subsisted  betwixt  the  pursuer  and  Mary  Macneil 
sometimes  called  Mary  Black  Macneil,  the  reputed 
VOL.  !• — NcwS.  Q 
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18^8.       natural  daughter  of  the  late  Dr.  James  Macneil  of 
wAcvtiL     Stevenston,  by  Euphemia  Black,  sometime  residing  in 


MACOREOOR. 


i*»  cn«B  Carnegie-street,  Edinburgh,  they  formed  an  attachment, 
and  agreed  to  become  husband  and  wife  of  each  other ; 
and,  accordingly,  when  they  were  together  at  Holytown, 
in  the  county  of  Lanark,  in  spring  1816,  on  a  jaunt, 
in  company  with  the  said  Dr.  James  Macneil,  an  irre- 
gular marriage  between  them  was  celebrated  by  the 
said  Dr.  James  Macneil,  and  the  marriage  was  con- 
summated by  their  spending  several  nights  together  in 
the  same  bed,  at  Holytown  aforesaid :  that,  <m  the 
pursuer  and  the  said  Mary  Macneil,  or  Mary  Black 
Macneil,  returning  to  Edinburgh  from  said  jaunt,  which 
they  did  in  the  month  of  May  1816,  they  considered 
it  proper  that  no  time  should  be  lost  in  celebrating  in 
Fade  Eccksia:  that  marriage  which  had  been  irregularly 
contracted  between  them  at  Hol3rtown  aforesaid ;  and, 
accordingly  they  were  in  the  month  of  May  1816, 
regularljr  married  by  the  Reverend  Joseph  Robertson, 
minister  of  the  chapel  in  Leith  Wynd,  Edinburgh 
notwithstanding  of  all  which,  the  said  Mary  Macneil. 
or  Mary  Black  Macneil,  casting  off  the  fear  of  God. 
and  forgetting  her  natural  and  christian  duty  and  pro- 
mise made  at  her  entering  into  said  marriage  with  the 
pursuer,  now  refuses  to  acknowledge  her  marriage,  oi 
to  cohabit  with  him  as  her  husband  ;  therefore,  the 
pursuer,  Malcolm  Macgregor,  ought  to  have  our  sen- 
tence and  decreet,  finding  and  declaring,  that  he  and  thi 
said  Mary  Macneil,  sometimes  called  Mary  Black  Mile- 
neil,  defender,  are  lawful  married  persons,  husband  anc 
wife  of  each  other ;  and  decerning  and  ordaining  th< 
said  defender  to  adhere  to,  and  cohabit  with  the  pursuer 
and  treat  and  entertain  him  in  all  respects  as  her  bus* 
band :  and  further,  decerning  and  ordaining  the  saic 
defi^der  to  make  payment  to  the  pursuer  of  the  sun 
of  100/.  sterling,  as  the  expenses  of  this  process,  or  o: 
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such  other  sum,  less  or  more,  as  the  expenses  shall        ]82S. 
smaunt  to,  besides  the  expense  of  extracting  the  decreet 


MACMEIL 


to  follow  hereon. — ^Herefore,  &c.  v. 
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Giveli  ander  the  hand  of  our  clerk  of  Court,  and 
seal  of  office,  at  Edinburgh,  this  25th  day  of 
March  1818. 

George  Carplun^  Dep." 

Pacts  and  circumstances  before  the  alleged  marriage  :  irregular  mar- 

■ 

Mary  Hastie^  the  daughter  of  the  inn-keeper,  in-  IJ^'essnot 
terroffated,   depones,    "  That  when  Dr.  Macneil,  the  called  bjpur- 

j    ^      ,  11  TT  1  -     -^r        suer,  butby 

aefender,  and  the  pursuer  came  to  Uoljrtown  m  May  defender. 
1816,  as  above  deponed  to,  it  was  late  at  night  when 
they  arrived,  and  the  beds  in  the  house  were  taken  down, 
CIS  was  the  custom  in  the  house  to  be  done  once  a  year. 
Depones,  that  the  deponent  s  mother  went  to  the  pur- 
suer and  defender,  and  told  them,  that  from  the  situation 
of  her  house  at  this  time,  she  had  only  one  double- 
-bedded room  to  put  them  into.     Depones,  that  the 
Pursuer  upon  this  stated  to  the  defender,  that  she  might 
be  undar  no  apprehension  of  going  into  the  same  bed- 
^^^xtL  with  him,  as  he  would  take  her  under  his  prp- 
*^ction.     Depones,  that  the  defender  acquiesced  in  this 
^itungement ;  but  as  there  were  no  curtains  on  the  bed^ 
^^e  desired  the  deponent  to  hang  sheets  round  the  bed 
^he  was  to  sleep  in ;  this  the  deponent  did,  and  the 
P^irsuer  and  the  defender  accordingly  slept  in  the  same 
'^H>m  that  night.     Depones  that  next  morning  they  and 
*^.  Macneil  left  Holy  town  and  went  to  Glasgow  ;  and 
^pon  their  return  to  Holytown  the  same  night,  the 
pursuer  and  defender  were  then  accommodated  with 
^^parate  bed-rooms,  the  rooms  having  then  been  got 
^to  proper  order.     Depones,  that  the  pursuer  on  both 
^f  the  nights  in  which  the  parties  slept  in  Holytown, 
^  above  deponed  to,  asked  to  have  three  separate  bed- 
ims; but  this   could  not  be  effected,  for  reasons 

Q  2 
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1828^      before  mentioned  on  the  fiirst  night.     Depones,  that  it 
was  not  proposed,  in  the  deponent's  hearing,  that  on  the 
night  first  above  mentioned  Dr.  M acneiland  his  daughter . 
should  sleep  in  the  same  double  bedded  room!,  in  place 
of  the  pursuer  and  defender  doing  so.     Re-interrogated 
for  the  defender,  depones,  that  she  cannot  recollect 
whether  or  not  Dr.  Macneil  had  previously  retired  to 
his  bed-room  at  the  time  the  deponent's  mother  went 
into  the  room  to  give  the  information  respecting  her 
only  having  one  double-bedded  room,  as  formerly  men- 
tioned." 
Circamttances      Christian  Robertson  swears,  '^  I  nursed  the  defender 
marriage  to      (appellant,)  and  have  been  acquainted  with  her,  and 
Macgregor.      occasionally  at  her  father  s  house  ever  since.     Interro- 
gated, depones,  That  she  went  to  the  west  country, 
with  her  father  in  spring  1816.    After  they  came  back, 
lam  not  sure  but  she  said  to  me,  that  Mr.  Macgregor 
the  pursuer  (respondent,)  had  been  with  her  there.* 
She  said  nothing  to  me  about  her  marriage,  or  marrying. 
Mr.  Macgregor  told  me  he  had  been  with  them  in  the 
west  country.     I  asked  him  if  he  was  going  to  be 
married  to  the  defender?  (appellant)   He  said,  No ;  ^ 
Dr.  Macneil  says  he  thinks  I  will  be  the  man ;  but  := 
I  think  it  will  be  Mr.  Jolly ;  for  I  know  her  pre-engage — 
ment  to  him." 

John  Carr  confirms  Christian  Robertson,  so  far 
concerns  the  respondent's  knowledge  of  the  appellant' 
engagement  to  Mr.  Jolly.  He  says,  "  That  he 
been  intimately  acquainted  with  the  pursuer  (respon 
dent,)  for  thirty  years  and  upwards.  Depones,  Th 
he  recollects,  some  time  about  April  1816,  of  wa 
down  Leith  Walk  towards  Leith,  in  company  with  th 
pursuer  (respondent),  and  John  Manderson,  a  witnes^ 
cited  for  the  defender  (appellant) ;  and  upon  returning 
back  again,  they  met,  towards  the  head  of  Leith  Walk^ 
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Mr.  Jolly  and  the  defender.     Depones,  That  the  pur-        1828. 
8uer  stopped,  and  had  some  conversation  with  the  de-      macneil 
fender  and  Mr.  Jolly ;  and  upon  his  joining:  the  deponent         ^' 

M  ACOBXCOR. 

and  Manderson,  the  deponent  asked  him  if  Mr.  Jolly  and 
the  defender  were  married,  to  which  he  replied,  that  they 
were  not  married,  but  that  they  would  shortly  be  so.** 

John  Manderson,  corroborating  this  witness,  depones, 
."  That  he  has  been  acquainted  with  pursuer,  though 
not  very  intimately,  for  as  he  thinks,  about  five  years. 
Depones,  That  he  recollects  going  down  Leith  Walk, 
one  afternoon,  with  the  pursuer  and  John  Carr  the 
preceding  witness,  some  years  ago,  the  deponent  can- 
not exactly  say  how  long,  when,  either  in  returning  or 
going  down  the  Walk,  they  met  the  defender  and 
Mr.  Jolly.  Depones,  that  the  pursuer  stopt  to  speak 
to  them,  when  John  Carr  and  the  deponent  proceeded. 
Depones,  That  the  pursuer  afterwards  rejoined  the 
deponent  and  John  Carr,  and  the  latter  put  a  question 
to  him  respecting  the  defender  and  Mr.  Jolly ;  to  which 
question  the  pursuer  made  some  answer,  respecting  a 
marriage  that  was  to  take  place,  as  he  thi9ks,  betwixt 
the  defender  and  Mr.  Jolly.  Depones,  that  this  cir- 
cmnstance  happened  so  long  ago,  that  the  deponent 
has  a  very  indistinct  recollection  of  what  the  pursuer 
said  upon  that  occasion ;  but  he  rather  thinks  he  men- 
tioned the  intended  marriage  above  alluded  to  was  to 
take  place  in  a  short  time." 

Margaret  Robertson  depones,  "  That  she  heard  her 
mother  ask  the  respondent,  whether  the  appellant 
was  to  be  married  to  him  or  Mr.  Jolly  ?  When  he 
answered,  that  Dr.  Macniel  believed  that  he  (the 
respondent)  was  the  person  to  whom  his  daughter 
was  to  be  married ;  but  that  he  (the  pursuer)  knew 
ifr.  Jolly  was  to  be  the  man,  as  the  defender  had 
entered  into  a  pre-engagement  with  him." 

<^  3 
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1828.  Mi^.   M^Naughton,    Margaret    Robertson's   sister, 

MACNEiL      swears  to  the   same   fact,   namely,   the  respondent's 

V*         statement,  ^^  That  Mr.  Jolly  would  be  the  man,  as  he 

(the  pursuer)  knew  of  his  pre-engagement  with  the 

defender." 

William  Allan,  gives  testimony  to  the  same  effect, 
and  depones,  *^  That  he  never  heard  any  report  that  the 
pursuer  and  defender  had  been  married,  till  die  month 
of  March  last,  (1818,)  when  he  heard  it  from  the 
pursuer  himself.^ 

Charles  Macpherson,  printer  in  Endinburgh,  who 
wrought  in  the  same  printing-office  with  the  respondent, 
depones,  ''  That  the  appellant  was  in  the  constant  habit 
of  calling  for  the  respondent ;  and  that  the  behaviour 
of  the  parties  led  to  the  general  belief  that  a  courtship 
was  going  on  :  that  her  visits  to  the  respondent  at  the 
printing-house  were  frequent,  sometimes  twice  or  three 
times  a  week  :  that  she  was  sometimes  accompanied 
by  her  father,  and  sometimes  alone.     Depones,  that 
when  the  pursuer  came  alone  to  the  office,  she  some- 
times called  as  late  as  eight  or  nine  o'clock  at  night» 
at  other  times  during  the  day.     Depones,  that  when  she 
called  in  company  with  her  father,  he  does  not  recol- 
lect of  her  calling  later  than  about  two  or  three  o'clock 
in  the  day.     Depones,  that  on  some  of  the  occasions, 
the  pursuer  left  the  office  with  the  defender  when  she 
came  alone,  and  did  not  return  again  to  the  office  that 
evening.     Interrogated,  Whether  the  defender's  visits 
to  the  pursuer,  and  the  pursuer  s  going  out  with  her, 
occasionally  struck  the  deponent  at  the  time  as  any  thi] 
particular  ?  depones  and  answers.  It  struck  me  that=^ 
something  of  a  courtship  was  going  on  betwixt  th^ 
parties ;  and  I  recollect  it  ftimished  the  subject  of  c<»i-- 
versation   to  Mr.  Macgregor  s   friends,    both   out  of 
and  in  the  office." 
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Margaret  Kinlay  examined  on  2d  July  1819,  depones,        i  S29. 
^'  That  she  remembers  that  the  defender  once  men-      '    ^    ' 
tioned  to  the  deponent,  that  her  father,  Dr.  Macneil,  v, 

rished  to  give  her,  the  defender's  hand,  to  Malcohn    "'^corboq^. 
JIMacgregor,  the  pursuer,  when  they  were  together  at  ^^g^- 
^^lasgow ;  but  as  she  said  to  the  deponent,  she,  the  I8i9;  does 
defender,  refused  to  marry  him  there,  or  till  they  came  whethei^u  was 
home,   or  something  to  that  purpose ;   but  she,  the  Macgregor  or 
deponent,   cannot   recollect   her  precise   expressions^ 
Interrogated,  Whether  then,  or  afterwards,  the  depor 
nent  had  any  further  conversation  with  the  defender 
relative  to  her,  the  defender's,  being  married,  and,  if 
so,  what  that  conversation  was  ?  depones  and  answers, 
Some  weeks  afterwards,  to  the  best  of  my  recollection, 
I  susked  her,  if  her  marriage  with  Mr.  Macgregor  wa^ 
done  ?    She  answered  no ;  and  added,  I  am  going  tQ 
marry  another  man  I  like  better.      Interrogated,  Was 
the  deponent  ever  asked   to  be  bride's-maid  to  th^ 
defender?   depones  and  answers.  Yes.     Interrogated, 
depones.  This  was  at  the  time  of  the  first  conversation, 
I  imag^e.     Interrogated,  depones,  She  did  not  say  to 
what  person  she  was  going  to  be  married,  when  she 
asked  me   to  be  bride's-maid.       Interrogated,  What 
person  did  you  at  that  time  understand  that  she  was 
^ing  to  marry  ?  depones  and  answers,  I  really  cannot 
say :  both  Mr.  Jolly  and  Mr.  Macgregor  were  coming 
many  times  to  Dr.  McNeil's  house.     I  saw  Mr.  Jolly 
there  months  before  I  ever  saw  Mr.  Macgregor  there. 
I  supposed  both  of  them  to  be  courting  Miss  M'Neil, 
although  I  had  no  authority  for  supposmg  so.'* 

The  same  witness  examined  on  2d  June  1823,  de^  M.  Kinlay 
pones,  "  That  Dr.  McNeil  was  the  landlord  of  the  is^'^^in^ 
house  she  occupied  from  the  year  1816,  which  was  ^"^t^ 
next  door  to  his  own  house  :  that  one  evening  in  sum- 
mer, that  year,  a  coach  stopped  nearly  opposite  to 
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1 82S.       door,  and  a  little  time  after,  she  saw  him  go  into  the 
coach,  and  he  seemed  very  infirm,  and  was  helped 
«.  into  it  by  William  Allan  and   Mr.  Jolly;    and  it 

appeared  to  the  deponent,  that  there  was  also  some 
person  in  the  coach  pulling  him  in :  that  at  the  time 
the  deponent  saw  him,  he  had  one  foot  on  the  step  of 
the  carriage,  and  his  two  arms  stretched  out  upwards, 
towards  the  body  of  the  carriage ;  but  whether  having 
hold  of  the  carriage,  or  of  some  person  in  the  inside, 
she  cannot  say,"  &c.  Afterwards,  Depones,  She 
was  very  much  astonished  at  seeing  Dr.  M'Neil  going 
out  of  his  own  house  at  that  time  of  the  evening,  and 
that  she  immediately  went  into  her  neighbour, 
Mrs.  Craig,  who  lived  on  the  same  stair-head  with  the 
deponent,  and  asked  her  if  she  knew  what  could  be  the 
cause  of  it :  that  Mrs.  Craig  told  the  deponent  that 
Miss  M'Neil  was  going  to  be  married  to  Mr.  Jolly ; 
upon  which  the  deponent  instantly  exclaimed,  was  it 
possible !  that  the  deponent  then  said  to  Mrs.  Craig, 
that  she  could  not  believe  it  possible  after  Miss  McNeil 
asking  the  deponent  sometime  before  to  be  her  bride's- 
maid  at  her  marriage  with  Mr.  Macgregor."  After- 
wards, in  answer  to  a  cross-question,  "  Whether 
Mr.  Jolly  was  much  about  Dr.  McNeil's  house  at  this 
time?"  she  deponed,  ^^  I  reckon  at  this  time  that 
Mr.  Jolly  was  in  the  back  ground  at  this  time,  as  it 
was  always  Mr.  Macgregor  that  was  with  Miss  McNeil  f 
when  further  pressed,  the  record  of  her  deposition 
concludes  thus,  Interrogated,  Whether  Mr.  Jolly 
lived  in  the  Doctor's  house  after  his  marriage  ?  depones 
and  answers,  I  really  do  not  know,  I  have  frequently 
seen  him  going  in  and  out  of  the  house.  Interrogated, 
What  she  means  by  Mr.  Jolly  being  in  the  back 
ground  ?  depones  and  answers.  What  I  mean  is  this, 
that  Mr.  Jolly  was  a  good  deal  about  the  Doctor's 
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Souse  before  Mr.  Macgregor  and  Miss  McNeil  drew       i828. 

'^mxp  together ;  but  after  that,  I  never  saw  Mr.  Jolly 

:3nuch  in  the  Doctor's  company,  it  was  always  Mr.  Mac-  v. 

I^gor.  that  was  with  the  Doctor  and  Miss  McNeil 

nvhen  they  went  any  where.     Re-interrogated  for  the 

3>ursuer,  What  was  the  particular  time  to  which  the 

^witness  alludes,  when  she  states,  that  the  pursuer  and 

defender  drew  up  together  ?  depones  and  answers.  It 

"was  about  the  time  when  the  Doctor,  Miss  McNeil, 

^nd  Mr.  Macgregor,  went  to  Stevenston,  and  when  she 

disked  me  to  be  bride's-maid." 

Facts  and  circumstances  at  time  of  the   alleged  Documents: 
.  Carriage  on  SSd  May  1816 : 

22d  May  1816. 

/*  Malcolm  Macgregor,  Printer,  Old  Church  Parish,  instnmieot 
^and  Mary  Macneil,  St.  Cuthbert's  Parish,  daughter  cate  of  bums, 
of  Dr.  James  Macneil,  Edinburgh.  That  the  parties 
are  free,  unmarried,  of  legal  age,  and  not  within  the 
forbidden  degrees,  and  he  has  resided  upwards  of  six 
Weeks  in  Edinburgh,  is  certified  by  James  Macdonald, 
running  stationer,  Edinburgh ;  Patrick  Neil,  printer, 
Edinburgh.        (signed)    Malcolm  Macgregor. 

Js.  Macdonald. 

Note  here,  that  the  parties  returned  to  town  firom  Holy- 
town  on  Monday  the  SOth  May  1816,  and  the  alleged 
marriage  was  on  Thursday  the  83d ;  so  that  it  was  impos- 
sible that  banns  could  have  been  actually  published, 

"Entry  in  the  record  of  the  marriages  kept  by  the  Eiiti7mJ.[R.'s 
Heverend  Mr.  Robertson,  which  is  in  the  following  ^"^ 
terms:  "  Twenty-third  May  eighteen  hundred  and 
Bixteen, — Married  Malcolm  Macgregor,  Printer,  Old 
Church  Parish,  and  Mary  Macneil,  St.  Cuthbert's 
Parish,  Daughter  of  Dr.  James  Macneil,  Leith  Walk. 
—Town  Lines." 
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1828.  ^'  Certificate  granted  by  the  minister  himself,  in  the 

following  terms :  '^  £din^  Camiber  s  Close,  May  29) 
V,         1816. — ^These  are  to  certify,  that  Mr.  Malcolm  Mac- 
j  R^  b**  ^'   fS^^S^^i  printer,  and  Miss  Mary  Macneil,  after  producing 
certificate.       regular  marriage  lines  from  the  session-clerks  of  the 

city,  were  married,  before  witnesses,  by  me, 

Jos£PH  RoBERTsoK,  Minister," 

Witnesses :  Mrs.  Margaret  Robertson,  the  wife,  being  inteno- 

bertson!^^    gated, — as  the  first  question  put  to  her  in  cauM^— 

"  Do  you  know  Mary  Macneil,  or  Mary  Black  Mae- 
neil,  the  person  now  pointed  out  to  you  in  Court? 
depones  and  answers,  I  do  not;  I  do  not  remember 
that  I  ever  saw  her  before."  This  was  rather  a  fatal 
answer  for  a  witness,  who  was  adduced  solely  to  prove 
.  the  appellant's  marriage.  The  respondent,  in  this 
situation,  thought  it  necessary  to  assist  his  witnesis; 
and  the  examination  accordingly  proceeds  thus  : — 
"  Interrogated,  Did  your  husband  keep  a  record  or 
book,  in  which  he  entered  the  marriages  celebrated  by 
him?  depones  and  answers.  He  kept  a  book,  in  which, 
so  far  as  I  know,  he  generally  recorded  the  marriages 
celebrated  by  him.  And  being  shown  a  book  pro- 
duced by  the  pursuer,  and  now  subscribed  by  the 
deponent  and  judge  examinator,  as  relative  hereto, 
which  commences  on  the  1st  of  January  1814,  and 
appears  to  end  upon  the  26th  of  November  1817;  and 
the  deponent  being  interrogated,  Whether  that  is  the 
book  so  kept  by  her  husband,  and  by  whose  hand  it  is 
written  ?  depones  and  answers,  It  is  the  book  whidi 
was  kept  by  my  husband,  and  it  is  wrote  by  him : 
And  being  particularly  desired  to  look  at  the  entry  ip 
that  book,  under  the  date  of  2Sd  May  1816,—"  Mar- 
ried Malcolm  Macgregor,  printer.  Old  Church  Parish, 
and  Mary  Macneil,  St.  Cuthbert's  Parish,  daughter  qi 
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Dr.  James  Macneil,  Leith  Walk,— Town  Lines;"  and       laae. 
interrogated^  if  that  entry  is  in  the  hand-writing  of  her     macmeic 
husband  P  depones  and  answers,  Yes.  ^* 

The  deposition  is  as  follows : — "  Being  interrogate^ 
Were  you  present  at  this  marriage?  depones  and 
answers,  ^'  Yes."  Interrogated,  Do  you  know  Malcolm 
Macgregor,  the  pursuer,  now  in  the  court  ?  depones 
and  answers,  *^  Perfectly."  Interrogated,  Did  you 
know  him  before  the  marriage  ?  depones  and  answers^ 
**  No,  I  did  not."  Interrogated,  Have  you  been  ac^ 
quainted  with  him  since  the  marriage  ?  Depones  and 
answers,  ^^  No,  I  have  not"  Interrogated,  How  do  you 
know  him  to  be  the  person  that  was  then  married  ? 
Depones  and  answers,  '^  Indeed  I  know  very  little 
about  it.  I  am  very  unable  to  answer  questions  to-day, 
I  am  so  unwell." 

Miss  J.  Robertson  being  shown  the  book  produced  Wbs.J.Ro- 
during  the  examination  of  the  preceding  witness,  and  °*'^"* 
interrogated,  depones,  '^  That  for  more  than  fourteen 
jrears  past  her  father  recorded  the  marriages  he  cele- 
brated; and  the  book  produced,  which  she  has  now 
seen  and  examined,  is  of  her  fitther's  handwriting."  In- 
terrogated, depones,  ^^  That  the  entry  under  date 
2Sd  May  1816,  ^Married  Malcolm  Macgregor,  printeiv 
Old  Church  parish,  and  Mary  Macneil,  St  Cuthbert's 
parish,  daughter  of  Dr.  James  Macneil,  Leith  Walk.-— 
Town  Lines," — is  of  her  father's  handwriting.'  Interro- 
gated, depones,  ^'  That  the  deponent  was  present  at 
this  marriage."  Interrogated,  Do  you  know  the  pursuer, 
Malcolm  Macgregor,  now  in  court?  -  depones  and 
answers,  ^  Yes,  I  recollect  the  &ce ;  he  was  one  of 
the  parties  then  married ;  I  did  not  know  him  before 
the  marriage,  nor  have  I  been  acquainted  with  him 
since."  Interrogated,  What  hour  did  the  marriage 
take  place?  depones  and  answers,  ^'Lateintheeveniiig 
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1828^  before  suppen"  Interrogated,  Was  there  any  candle 
lighted  ?  depones  and  answers,  ^^  No,  I  think  there  was 
not ;  I  cannot  recollect  that  there  was  any."  Interroga- 
ted, Did  you  see  any  marriage  lines?  depones  and 
answers,  *^  I  did  not  see  any  lines ;  but  I  asked  my 
father  if  there  were  lines ;  he  answered  me,  ^  That  the 
pursuer  had  town  lines ;'  I  put  this  question  before  the 
ceremony  was  performed ;  I  had  not  been  present  at 
any  marriages  for  several  years  before,  and  had  some 
delicacy  about  attending  as  a  witness,  which  led  me 
to  put  the  question."  She  also  depones,  ^^  That  the  de- 
.  ponent  had  often  before  been  present  at  the  celebration  of 
marriagea^  and  the  marriage  in  question  was  celebrated 
in  the  usual  manner,  and  solenmly,  and  deliberately." 

lliis  last  witness  spoke  to  the  identity  of  the  woman 
as  well  as  of  the  man,  but  both  of  them  concurred  in 
swearing  that  the  woman  did  not  speak  a  word  during 
the  whole  time  of  the  alleged  ceremony. 

AdrntMioiit,  AdmissiQM : — "  The  pursuer  (respondent),  one  even- 
ing after  Dr.  Macneil  had  retired  to  his  own  room, — 
the  23d  of  May  1816,  it  is  believed, — came  to  the 
house  and  begged  the  memorialist  (appellant)  to  ac- 
company him  to  Mr.  Bridges,  W.  S.,  who  had  been 
in  the  use  of  transacting  business  for  Dr.  Macneil,  and 
to  whom,  he  said,  the  Dr.  had  instructed  him  to  make 
some  communication.  The  memorialist,  who  knew 
that  the  pursuer  was  frequently  employed  by  her 
father  in  that  way,  and  who  naturally  enough  supposed 
that  her  presence  might  be  desirable,  consented  to  go. 
When  they  reached  Edinburgh  it  was  late ;  and  the 
pursued  then  alleged,  that  Mr.  Bridges  would  not  be 
in  his  writing  office ;  but  under  pretence  of  going  U> 
a  house  where  he  might  get  some  refreshment,  before 
.conducting  her  home,  and  where  Pr.  Macneil  was 
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^metimes  in  the  use  of  calling  for  the  same  purpose       1838. 

when  in  Edinburgh,  the  pursuer,  instead  of  conducting     .(^ckwl 

the  memorialist  back  to  her  father's  house,  persuaded  *• 

her  to  accompany  him  to  Carrubber's  Close;   and 

having  ^ot  her  to  the  foot  of  the  stair,  where  Mr.  Joseph 

Robertson,  of  theLeith  W3md  Chapel  lived,  he  insisted 

that  she  should  go  to  Robertson  s  house  with  him. 

Upon  her  expressing  her  anger  at  this  attempt,  he 

spoke  to  her  like  a  desperate  man, — said  that  Mr.  Jolly 

should  forfeit  his  life  for  her  obstinacy, — ^tbat  he  would 

destroy  the  doctors  deeds  in  her  favour;   and  used 

other  idolent  and  threatening  language,  in  the  view  of 

intiinidating  her  into  a  compliance  with  his  request.' 

^Agitated  and  alarmed  at  the  purport  of  this  discourse, 

%]ie  found  herself  unable  to  resist,  and  was  led,  almost 

s^usensible,  into  Mr.  Robertson's  house;  who,  on  re- 

c^eiving  from  the   pursuer  a  present  of  one  or  two 

f^ounds,  proceeded  to  hurry  over  a  marriage  ceremony, 

^m^ithout  asking  her  any  questions,  without  any  exhort- 

tion,  without  ascertaining  that  her  appearance  there 

free  and  unforced,   and  without  receiving  any 

xpression  or  indication  of  consent.     After  this  dis- 

^praeefril  mockery,  the  pursuer  conducted  her  home. 

^SHe  did  not,  however,  insist  on  the  privileges  of.  a  bus* 

%and.     He  knew  that  no  violence  would  so  far  intir 

'xnidate  her.    There  was  no  consummation  of  the  pre- 

"Cended  marriage.    Two  or  three  days  afterwards,  the 

pursuer  repented  of  his  rash  and  atrocious  purpose, 

mnd  waited  upon  the  memorialist  to  inform  her  that 

^^hat  was  passed  should  be  forgotten,  and  was  in  itself 

of  no  consequence." 

Janet  Nicholson  depones,  ^*  In  spring  18 1 8, 1  drank  tea  Adminiofis, 
at  the  house  of  Archibald  Macnaughton,  type-founder,  **    "^" 
in  St.  Patrick's-square,   in  company  with  Mr.  and 
Mrs.  Macnaughton,  and  Mr.  and  Mrs.  Jolly,  that  is, 
Mary  Black,  they  call  her  Mrs.  Jolly ;  th^re  was  no 
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1828.  other  person  present  but  myself.  I  cannot  recollect 
If  ACHciL  *^^  precise  time  of  the  year.  I  was  sent  for  by  the 
«•  defender,  and  I  went  home  from  that  company  between 
eight  and  nine  o'clock  at  night,  and  it  was  good  day- 
light when  I  went  home," — Interrogated,  Was  there 
any  conversation  about  the  defender's  marriage  in  that 
company?  depones  and  answers,  The  defender,  with 
whom  I  had  be^i  intimate,  said  to  me,  in  presence  of 
the  company  I  have  mentioned,  that  she  had  been 
mairied  to  Mr.  Macgregor,  but  she  could  by  no  means 
think  of  living  with  him,  and  that  she  prefened 
Mr.  Jolly,  and  that  she  would  lay  down  her  life  for 
him.  I  do  not  recollect  all  she  said,  nor  the  precise 
words.  Interrogated,  depones.  She  asked  me  if  I  was 
married  to  Mr.  Macgregor,  and  said  I  ought  to  have 
sent  her  livery ;  that  is,  wedding  favours.  I  answered 
her.  That  she  was  married  to  him,  and  that  she  should 
have  sent  livery  first  to  me.  I  was  urged  to  confess  that 
I  had  been  married  to  Mr.  Macgregor.  I  never  made 
any  confession  to  Mary  Black  or  Mf  •  Jolly  that  I  had 
been  mairied  to  him.  Depones,  Mary  Black,  in  this 
company  at  tea,  said  that  she  had  been  married  to 
Mr.  Macgregor  by  the  Rev.  Joseph  Robertson.  I  asked 
her  if  she  had  lines  ?  She  answers.  What  do  I  know  f 
She,  Mary  Black,  mentioned,  that  Mr.  Robertson  had 
siud  when  he  married  them.  How  does  such  an  old  man 
get  such  a  young  wife  ?  w  something  of  that  nature. 
She  said  that  that  marriage  was  not  binding :  what  the 
devil  signified  two  or  three  words  of  a  minister  ?" 

Mrs.  Macnaughton : — ^^  There  was  a  deal  of  eoo- 
versation  betwixt  Janet  Nicholson  and  Mary  Black, 
«he  having  wished  Janet  Nicholson  much  joy,  to  which 
Janet  Nicholson  returned  some  answer,  but  I  am  not 
certain  what  it  was.  Mary  Black  began  and  told 
Janet  Nicholson  about  her  having  been  before  •  Mr. 
Joseph  Robertson ;  but  how  it  began,  I  do  not  recollect 
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exactly.  She  said  she  did  not  know  where  she  was  1828. 
when  she  went  into  Mr.  Joseph  Robertson's ;  and  she 
said  that  Mr.  Macgregor  had  used  threats  to  induce  ^  ^J^j; 
her  to  go  to  Mr.  Robertson's,  and  said  at  the  foot  of 
the  stair,  that  he  would  bum  her  deeds  if  she  did  not 
go,  which  deeds  of  her  property  Mr.  Macgregor,  she 
said,  had  keeping  at  that  time :  that  she  said  Mr.  Mac- 
gregor said  he  would  employ  one  Macdonald,  esq.  to 
stab  Mr.  Jolly,  if  she  did  not  go  to  Mr.  Robertson's, 
and  that  Mr.  Macgregor  would  go  to  London." — Inter- 
rogated, If  she  ever  heard  Mary  Black,  the  defender, 
say  any  thing  about  her  marriage  not  being  binding 
with  Mr.  Macgregor  ?  depones  and  answers,  O  yes ; 
she  said  that  night  that  it  was  not  binding ;  she  said. 
What  will  two  or  three  words  of  an  outlawed  man  do  ?" 
Mr.  Macnaughton  depones,  "  When  Janet  Nicholson 
came  in,  Mary  Black,  the  defender,  addressed  her  as 
haying  been  married ;  to  which  Janet  Nicholson  said. 
That  she  was  married  herself  to  the  person  she  men- 
tioned, which  was  .Mr.  Macgregor. — Interrogated,  If 
he  ever  heard  the  defender  say  any  thing  about  the 
marriage  not  being  binding?  Depones  and  answers. 
Yes;  I  have  heard  her  say  it  was  not  binding,  on 
account  of  Mr.  Robertson  being  afterwards  under  sen- 
tence of  banishment  by  the  Court  of  Justiciary  for 
forging  lines." 

Evidence  of  circumstances,  &c.  after  the  alleged 
marriage  :— 

■  Mr.  White,  lapidary,  depones,  That  in  June  1816,  circumstances 
i.  e.  immediately  after  the  marriage,  ^*  the  pursuer,  after  the  mar- 
with  whom  he  has  been  long  acquainted,  came  to  the? 
deponent's  shop,  and  got  three  gold  rings  and  a  brooch 
of  Ayrshire  jasper  which  he  had  bespoke,  and  for  which 
he  piaid  the  -deponent.  Depones,  That  he  was  acccmi- 
panied  by  the  defender  and  Dr.  MacneiK"    He  also 


220  CASES  IN  THE  HOUSE  OF  LORDS 

1828.       depones.  That  ^^  while  the  rings  were  making,   the 
'^"^^    '      defender  tried  a  ring  upon  her  finger,  to  see  if  it  would 

MACMEIL  o       t  O       ' 

V.  suit ;  she  came  to  my  shop  with  the  pursuer  when  she 

MAcoEEooa.  tried  it."  And  he  .concludes  as  follows :  "  Depones, 
About  the  month  of  June  I  made  a  gold  brooch  of 
a  Brazil  stone,  by  Mr.  Macgregor's  order,  and,  as  he 
said,  for  the  defender. — Interrogated,  depones,  i  also 
furnished,  by  Mr.  Macgregor's  orders,  a  stone  for  the 
head  of  a  cane,  which  he  said  he  was  to  pres^it  to 
Dr.  Macneil.  Interrogated,  depones  and  cmswers. 
When  the  jasper  brooch  was  delivered.  Dr.  Macneil 
being  much  fatigued,  was  in  my  room  with  Mr.  Mac- 
gregor.  He  said  to  Mr.  Macgregor,  This  will  cost 
a  deal  of  money,  but  it  does  not  signify ;  it  will  be  all 
yours.  Interrogated,  depones  and  answers.  There  waa 
a  glass  of  rum  handed  on  this  occasion.  The  defender 
was  also  in  the  room.  I  drank  to  her,  saying,  Mrs. 
Macgregor,  your  health.  She  said  nothing,  but  she 
also  drank  to  me." 

Mr.  Neill,  printer  in  Edinburgh,  depones,  '^  That 
he  is  acquainted  with  the  parties  in  t^iis  cause,  and 
was  also  acquainted  with  the  late  Dr.  Macneil  of  Ste- 
venston.  Depones,  That  he  carries  on  the  business  o 
printing  in  Edinburgh,  and  that  the  pursuer  has  wrought 
with  him  and  his  father  as  printer  for  upwards  of  twenty 
years.  Depones,  That  he  has  frequently  seen  Dr.  Mac- 
neil and  the  defender  calling  for  the  pursuer  at  his^ 
printing-office.— Interrogated,  depones.  That  he  recol- 
lects, in  the  summer  of  1816,  calling  at  Dr.  MacneiFa 
house  in  company  with  the  pursuer,  who  had  previously 
informed  him  of  his  marriage  with  the  defender.  De- 
pones, That  upon  his  return  from  England,  in  the 
beginning  of  the  month  of  June  that  year,  he  v^as 
informed  by  the  pursuer  of  his  marriage  to  Miss  Mac- 
neil, and  the  pursuer  requested  the  deponent,  that  in 
consequence  of  his  being  so,  he,  the  deponent,  would 
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all  upon  her  at  her  father's  in  Leith  Walk,  in  company.       |  g2s. 

him :  that  the  deponent  begged  that  he  would 
low  him  to  delay  his  call  till  after  the  rising  of  the 
session,  in  consequence  of  the  great  press  of  business 
-^  the  time ;  and  he  accordingly  delayed  calling  for. 
a  day  or  two  after  the  rising  of  the  session  in  July, 
whea  he  called  with  the  pursuer,  as  deponed  to. 
Depones,  That  they  were  cordially  received  by  the 
defender,  and  the  deponent  recollects  of  her  shaking 
him,  the  deponent,  by  the  hand,  when  she  received 
them.  Depones,  That  he  recollects  of  her  going  for 
her  father,  Dr.  Macneil ;  and  the  deponent  recollects, 
upon  the  doctor  s  coming  into  the  room,  that  he  went 
up  to  the  pursuer,  and  took  one  of  the  pursuer's  hands 
ia  both  of  his,  shaking  hands  with  him  ^  in  a  fondling 
nanner;'  and  upon  the  pursuer  mentioning  the  depo- 
nent's name  to  him,  the  doctor  politely  came  up  to  the 
deponent,  and  shook  hands,  and  conversed  kindly  with 
him.  Depones,  That  the  conversation  was  very  general, 
and  that  there  was  nothing  said,  as  far  as  he  recollects, 
about  the  marriage  of  the  parties ;  but  he  recollects  of 
inviting  Dr.  Macneil  and  the  parties  to  come  to  his 
house,  and  that  the  invitation  was  accepted  by  them. 
Interrogated,  depones.  That  he  recollects  of  some  spirits 
and  water  being  brought  into  the  room  before  his 
coining  away.  Interrogated,  Whether  any  healths 
were  drank  upon  the  occasion  ?  Depones  and  answers, 
I  most  distinctly  recollect  of  drinking  the  defenders 
health  by  the  name  of  Mrs.  Macgregor ;  it  was  the 
only  importunity  I  had  of  showing  what  was  the  object 
of  my  visit,  which  was  to  visit  them  as  a  new- married 
couple,  and  I  therefore  most  distinctly  recollect  it. 
There  was  nothing  particularly  marked  in  my  way  of 
drinking  her  health,  further  than  that  I  distinctly 
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1  S2d.       called  her  Mrs.  Macgregor,  and  drank  to  her  by  thst 
name.     Depones,  That  she  returned  the  salutation, 
jr  "     and  drank  the  deponent's  health." 

A  circumstance  arose  from  the  want  of  accommo* 
dation  at  the  small  Inn  at  Holytown,  which  will  be 
fo^nd  in  the  deposition  of  Maiy  Hastie,  daughter  of 
the  ten-^keeper  at  Holytown.  She  depones,  ^  Tlmt  in 
October  1 816,  Dr.  Macneil,  the  respondent,  and  tbe 
appellant,  and  Mr.  JoUy,  remained  two  nights  at  the 
inn.  Depones,  That  Bhe,  the  deponent,  then  served 
at  table  to  the  party,  and  fi^he  recollects  of  hearing  the 
pursuer  recognize  the  defender  as  Mrs.  Jolly,  and 
drink  to  her  health  a^  such ;  and  this  he  did  durnig 
all  the  time  they  remained  in  the  house,  intenrogated, 
depones.  That  during  the  two  days  they  were  at  Holy- 
town,  a^  above  depo^^  to,  Mr.  Jolly,  the  defender, 
and  the  pursuer,  all  slept  in  the  same  bed-room  aft 
night,  as  it  was  a  double-bedded  room ;  in  one  of  the 
beds  of  which  Mr.  Jolly  and  the  defender  slept  toge* 
ther,  and  in  the  other  Mr.  Macgregor,  the  pursuer,  there 
being  no  further  accommodation  in  the  house.  Interro- 
giated  for  the  pursuer,  depones.  That  she  judged  that 
Mr.  JoHy  and  the  dei^nder  ^lept  in  the  same  bed,  «s 
above  d^pmi^  to,  from  the  circumstance  of  Mr.  JoHy 
aj^injgof  the  ^^itnfess  ab^  for  himself  and  Mrs.  Jolfy.. 
Depones,  That  they  all  went  ^at  the  same  time  into  tb 
bed-room;  and  the  deponent  was  not  in  theroom  tttt 
next  morning,  a£ter  the  gentlemen  had  left  it;  and  6he 
went  in  and  salv  Mi^.  Jolly.*" 

There  can  be  no  doubt  that  this  evidence  is  conclu- 
sive to  est^ish  the  fact  of  the  appellant  and  Mr. 
Jolly  having  slept  together  in  the  same  bed,  while  ^e 
nspdndeiit  actually  slept  in  another  bed  in  the  saam 
irpimi.    It  has  not  been  pretended  even,  far  less  is  there 
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^^Wjr  ^i^eiiicey  jli^t  Mr.  ^oUy  reccyiye^  ,tlie  app^ajlleftt  ^^at 
-or  ii^reM9e  Iq  jl^  him  lo^f^rtaAP  ^tb^  slightest  ,d9U^t 
^  tp  the  J^^^ujlffj/^^  ^^4  yS^uwIy  ,Oif  Jl^i^  jnarriage.         • 

reipt;  and  th^  eyid^cp  ^X^  ^  the  girl,  who  at- 
tepd^di  is  as  ati^g  ^d  4ii;e(^  as  the  ^c^ture  of  th^ 
c^^  c^d  admit  of.  Here,  then,  is  prq^  of  the  piost 
exti|iQi4i|iary  pcj^j^n^l  jSfLnq^pn  Jby  the  resp^^deiit,  qf 
tbp  chf^cter  s^id  ^<xffi^,  as  miani^d  persons,  "^M^h 
tl^  f  ppQl^at  s^d  Mr.  JpUy  /bf^d  held  for  ^ye  mouths. 
Wore. 

After  ithi^  j^e^e  the  parties  .returned  to  Edinl^urgh. 
ISif^iiiend^hip.egtiiti^ued  iminterrupted.   The  respon- 
dent yv^ited  Pr.  JVIacneU,  ,and  the  appelant  and  Mr. 
Jolly,  and  recognised  them,  both  in  word  and  in  deed, 
a49  in  a  la]9^f id  state  of  matrimony. 

iPr.  Macn^il  di^d  on  the  15th  of  May  1817,  thp 

ireflfpondent  bein^  .then,  ^  he  had  been  all  ^lo^ig^,  in 

p»9A9es9ion  of  the  Doc^r's  settlements.     Did  he  .alt^r 

1^19.  coiiduQt  ^m  ?    The  >ppellajit  appeals  to  the  eyi- 

ce.  Mr^'  Bda^^gj^ret  Miller  depones,  "  That  she .  was 

Dr.Macpeil'^  hpu^jB  on  th^  day  of  the  fipieral,  wh^p 

%liece  were  various  persons  pres^pt :  l^hat  the  whpjie 

«CMmpany,  including  the  pursuer,  (resppudjent,)  consi- 

S^ered  :Mr.  Jolly  aiid  the,  defender  (appellant,)  ^s  the 

loiaster  jand  mistress  of  the  hpuse,  and  their  he^^i^ 

:teere,diwik  to  as  sm^h.   interrogated,  .depppes,  ^k^ 

^pouithis  occasioDjijbe  re|i^ated;ly: heard  die  pjifi^ui^, 

iMtr.  Macgregor,  driojk  to. the  hjsaifh  pf ; th^e, defeAdejr,;^^ 

MiB.  Jolly ;  and  shells  ^pcflrfectly  cj^rtain  pf , this  .%ct" 

Here,  the  deponent  pf^h^s^lf  ?^ent:ioned,/withoijt  a^y 

interrpgatory,  that  she  was  also, present  in  Dr.JV^ac- 

seifs  house  the  day  before  the  funer;al.      Depon^, 

^.That  the:pursuer  was  there  at  the  same  time,  and  he 

R  2 


230  GASES  IN  THE  HOUSE  OF  LORDS 


MACNEIL 
[ACGR£O0R. 


went  out  alone  with  the  deponent.     Depones,  That  on» 
this  occasion  the  deponent  put  the  question  to  the  pur-- 
«•  suer,  Who  it  was  that  married  Mr.  and  Mrs.  Jolly?  to^* 

which  the  pursuer  answered,  That  it  was  Dr.  Robert- 
son, minister  of  South  Leith;  and  the  pursuer  at  the 
same  time  mentioned,  that  he  was  personally  present 
at  the  ceremony.  Interrogated,  depones.  That  shea- 
the deponent,  after  the  funeral  of  Dr.  Macneil,  fre- 
quently visited  in  the  house  of  Mr.  and  Mrs.  Jolly,  in' 
which,  on  two  several  occasions,  she  met  with  the  pur- 
suer, on  both  of  which  he  recognized  the  defender  as^ 
Mrs.  Jolly.  Depones,  That,  indeed,  upon  many  other 
occasions,  when  the  deponent  happened  to  meet  him, 
the  pursuer  recognized  the  defender  to  the  deponent- 
as  the  wife  of  Mr.  Jolly." 

John  Carr :  After  mentioning  what  had  occurred  ia 
April  1816,  when  the  respondent  declared  that  Mr. 
Jolly  was  to  be  the  husband  of  the  appellant,  he  goes 
on  to  depone,  "  That  about  six  or  seven  weeks  after 
this,"  (which  could  not  be  above  a  week  or  two  after 
the  marriage),  "  the  deponent  happened  to  be  in  the 
shop  of  a  Miss  George,  in  the  Kirkgate  of  Leith. .  De- 
pones, That  Miss  George  then  mentioned  to  the  depo* 
nent  that  Mr.  Jolly  and  the  defender  had  been  married 
by  Dr.  Robertson,  minister  of  South  Leith.  Depones/ 
That  the  first  time  the  deponent  saw  the  pursuer,  he 
put  it  to  him  whether  this  was  the  case  or  not;  and 
the  pursuer  intimated  to  the-  deponent  that  it  really 
was .  so.  Interrogated,  Whether  the  pursuer  -  evet 
showed  the  deponent  the  gloves  which  he  said  Be*' had 
received  on  occasion  of  the  marriage  of  the  defender 
and  Mr.  Jolly?  depones.  That  he  cannot  charge  his 
memory  whether  the  pursuer  did  so  or  not;  but  he 
recollects  seeing  the  pursuer  have  a  pair  of  new  gloves; 
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•  '^^hich,  according  to  the  best  of  the  deponents  recol-        182<. 
Jection,  he  told  him  were  the  gloves  he  received  on 
tJie  occasion  of  the  marriage.     Interrogated,  depones,  »• 

.That  the  deponent  and  Mr.  Macgregor  sat  in  the  same 
^jpBM^  in  the  Chapel  of  Ease ;  and  that  subsequent  to 
t:lie  period  which  has  been  alluded  to,  Mr.  Jolly  and 
.^he    defender  were   in  the  practice   of   occasionally 
-<:^oiniDg  to  sit  in  the  same  pew,  as  visiters  of  Mr.  Mac- 
gregor.   Depones,  That  he  never  knew  Mr.  Macgregor 
.  ^o  come  along  with  Mr.  Jolly  and  the  defender  to  the 
<8eat,  but  Mr.  Macgregor  was  generally  in  it  before 
.^liey  came.     Depones,  That  after  the  service  was  over, 
"the  pursuer  always  walked  away  in  company  with  the 
.<iefender  and  Mr.  Jolly.      Depones,  That  upon  one 
.<K;casion,  several  months  after  Dr.  MacneiFs  death,  the 
.  deponent  recollects  of  being  in  Mr.  Jolly's  house  to 
Cea,  along  with  a  number  of  other  persons,  and  among 
"the  rest  the  pursuer.     Depones,  That  upon  this  occa- 
.  sion  the  deponent  recollects  that  wine  and  spirits  were 
l>rought  in,  and  the  health  of  Mr.  and  Mrs.  Jolly  was 
clrank  by  the  company,  the  pursuer  being  present ; 
:  lout  the  deponent  cannot  exactly  say  that  the  pursuer 
.  personally  drank  their  healths.     Interrogated  for  the 
pursuer,  Whether  he  can  say  how  often  the  defender 
.^and  Mr.  Jolly  came  to  the  Chapel  of  Ease,  as  above 
cleponed  to ;  and  whether  it  was  twice  or  thrice  he 
.  «aw  them  there  ?  depones,  That  he  cannot  exactly  say 
how. often,  but  he  is  certain  that  he  has  seen  them 
there  at  least  a.  dozen  of  times/' 

Margaret  Craig  depones,  "  That  she  was  in  the  ser- 
ivice  of  the  late  Dr.  Macneil,  in  the  capacity  of  house- 
keeper, from  Martinmas  1807  to  Martiimias  1816. 
Depones,  That  she  repeatedly  saw  the  pursuer  in  the 
Doctor's  house,  from  July  1815,  when  the  defender  . 
came  to  the  house,  -^11  the  deponent  left  the  service ; 
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1828.  and  after  the  defender  became  Mrs.  Jdlly,  which  was 
an  the  ISth  June  1816,  the  deponent  had  seen  him 
•^^^^^  repeatedly  there  at  dinner  arid  tea,  both  in  the  drawings 
room,  and  in  the  dining-room  or  plaiflont.  Depone^ 
That  they  dined  several  times  in  the  dtavi^irig-rooiti,  tb 
avoid  disturbing  thfe  Doctor.  Depones,  'fhat  upoii 
these  occasions  she  has  heard  the  piirdter  drink 
repeatedly  to  the  defender  and  Mr.  Jolly,  by  thfe 
flames  6f  Mr.  and  Mrs  Jolly ;  and  the  deponent  recol- 
lects, on  repfeated  dccasioil6,  of  the  pursued  askiiig  thfe 
deponent,  when  he  cdled  at  any  timie  at  the  dbdr,  holt 
Mr.  and  Mrs.  Jolljr  did,  after  asking  for  Dr.  Mactieil. 
Depones,  That  she  cannot  recollect  i^ehfether  the  depo- 
lieht's  husbdnd  was  present  at  these  occasions,  Ivhen 
the  pursuei-  drank  to  the  defender  by  the  name  of  Mn. 
Jolly,  but  that  nobody  eiie  was  present.  Depones, 
That  Mr.  Jolly  always  stayed  ih  Dr.  Macneil's  hoiisb 
after  the  defender's  marriage  with  Mr.  Jolly." 

Her  husband,  William  Allan,  being  interit>^t^, 
"  Whether  it  consists  wikh  his  knowledge  that  thfe  pur- 
suer acknowledged  the  defender  atid  Mr.  Jolly  as  mar- 
riied  ipersons  after  their  msirriage?  depones,  ThM  hb 
has  heard  the  bursuer,  on  various  occasiohs,  driftk  ii> 
them  as  married  periiOns,  betwiict  the  time  of  their 
tnarriage  in  .June  1816  and  thfe  October  following, 
when  the  dfeponeiit  tirent  to  sea.  Depbn^^  tTi*t  thfe 
pursuer  has  dined  different  times  during  thikt  periUd 
ih  Dr.  Miacheird  hou^fe ;  aiid  thi  depdnfent  dittiActly 
recollects  of  the  pursuer  drinking  tb  th)^  bbtlk  A 
learned  persons."  He  then  goeh  6ta  to  infeiilibki  li  ^arty 
in  whidi  the  respondent  drank  the  appellant's  heitiJth 
ius  Mrs.  Jolly.  Afterwards,  upoii  ctobs-intferroglttidiiy 
he  depones,  '^  Thkt  Ihe  defehder'B  m^mk^e  With  Mir. 
Jolly  took  place  in  the  ihohth  of  3\me  18l6,  asid  life 
depohent  Was  present  bt  the  ibarriligfe.      DfefNMhIliry 
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TThat  he,  the  deponent,  dined  with  the  defender  and  i828. 
Mr.  Jolly  in  Dr.  MacneiFs  parlour  on  these  occasions, 
ivhen  he  heard  the  pursuer  drink  to  the  defender  and  y. 
ter  husband,  by  the  name  of  Mr.  and  Mrs.  Jolly : 
That  he  does  not  recollect  whether  Dr.  Macneil  was 
present  on  all  these  occasions  that  the  deponent  dined 
there ;  nor  can  he  say  whether  he  was  present  on  any 
of  the  occasions  when  the  pursuer  drank  to  the  de- 
fender by  the  name  of  Mrs,  Jolly.*' 

Evidence  of  Jolly's  marriage  by  Dr.  Robertson,  of 
South  Leith ; — 

Dr.  Robertson,  after  stating  that  he  knew  Dr.  Mac-  Jo^^**  ""•>"- 
neil  by  sight,  being  interrogated,  "  If  he  was  applied  June  isie. 
to  in  June  1816,  to  come  to  Dr.  Macneil's  house,  to 
marry  Dr.  Macniel's  daughter  ?  depones  and  answers, 
I  was  applied  to ;  and  I  answered  that  it  was  not  con- 
venient to  go  to  Dr.  Macneil's  house ;  but,  if  they 
would  come  to  my  house  in  the  evening,  I  would  see 
them  there.  Mr.  Jolly  was  the  person  who  applied 
to  me  at  this  time,  and  he  showed  to  me  then  a  certi- 
ficate of  proclamation  of  banns,  in  the  usual  form, 
otherwise  I  would  not  have  invited  them  to  my  house. 
Interrogated,  If  the  parties  came  to  the  deponiejifs 
house  in  a  coach  at  the  time  appointed  ?  depones  and 
answers,  Yes,  they  came  about  half-past  seven  that 
evening,  which,  I  think,  was  the  13th  of  June  1816. 
Interrogated,  Who  were  the  parties  that  came  in  the 
coach?  depones  and  answers,  I  was  standing  at  my 
^wn  window  when  the  coach  arrived,  and  Mr.  Jolly 
was  the  first  person  who  stept  out  of  it;  he  the^ 
handed  out  Dr.  Macniel,  and  was  followed  by  Miss 
Macnejil  and  some  of  the  domestios ;"  and  the  witness 
added,  ^^  Dr.  Macneil  walked  up  the  first  flight  of  steps, 
amounting  to  ten,  in  my  sight,  with  his  arm  in  HIt. 
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1828^  Jolly's,  without  any  apparent  difficulty;  and  wbeil 
they  were  all  assembled  in  the  dining-room,  Mrar. 
Robertson  came  and  told  me,  and  I  went  in  to  thenx. 
Interrogated,  If  Dr.  Macneil  made  any  observatioin 
previous  to  the  marriage  ceremony,  and  what  it  was? 
depones  and  answers,  I  found  them  seated ;  he  imme* 
diately  rose  slowly,  and  hoped  I  would  excuse  an  old 
man,  who,  by  reason  of  some  infirmities,  was  unable 
to  rise  so  readily,  and  make  so  polite  a  bow,  as  he  was 
accustomed  to  do  in  his  younger  days.  Interrogated, 
What  then  took  place?  depones  and  answers,  I  re- 
quested him  to  be  again  seated;  he  replied.  No;  I 
have  come  to  give  away  my  daughter  to  Mr.  JoHy, 
and  I  must  do  so  in  the  usual  manner ;  on  which  be 
stepped  forward,  took  her  by  the  hand,  and  placed  her 
near  Mr.  Jolly.  Immediately  thereafter  I  offered  up 
a  prayer,  gave  the  parties  a  few  exhortations,  con- 
cluded with  thanksgiving,  in  all  which  Dr.  Macneil 
seemed  to  be  much  interested,  for  he  requested  them 
to  remember  the  exhortation,  and  to  act  accordingly* 
When  I  found  him  so  disposed,  I  said  I  hoped  he 
would  be  kind  to  the  young  people ;  to  which  he  re- 
plied. Sir,  I  have  been  kind  to  them ;  I  will  be  kind 
to  them  still,  and  nothing  shall  be  wanting  on  my  part 
to  make  them  happy.  I  distinctly  remember  the 
expression.  I  then  certified  the  marriage  on  the  lines 
of  proclamation ;  and  my  constant  form  of  words  are ; 
*  The  above  designed  parties  were  married  before  wit- 
nesses, by  James  Robertson,  minister.'  I  then  vnshed 
the  parties  much  joy,  and  they  left  the  room  as  ihey 
entered.  Dr.  Macneil  in  Mr.  Jolly  s  arm,  and  the  rest 
followed.  Interrogated  for  the  pursuer,  If  he  was 
acquainted  with  Mr.  Jolly  previous  to  the  marriage  ? 
Depones  and  answers,  I  was  not  personally  acquainted 
with  him  previous  to  the  marriage,  nor  to  my  know- 
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l^ge  had  I  ever  seen  him,  except  in  church,  as  he       I828. 
-  Was  a  member  of  my  congregation,  and  I  knew  there      ]i^,i„L 
was  such  a  person,  though  he  did  not  visit  my  house ;  «• 

and  I  heard  he  was  a  suitor  of  Miss  Macneil's.    Inter- 
rogated,  If  he  recollects  from  whom  he  heard  that 
Af  r.  Jolly  was  to  be  married  to  Miss  Macneil  ?  depones 
and  answers,  No ;  I  do  not  recollect  it ;  but  it  was  the 
general  report  of  the  parish  at  that  time." 

Afterwards,  being  interrogated,  "  Who  he  gave  the 
oertificate  of  marriage  to  ?  depones  and  answers,  I  gave  . 
it  to  the  bride,  as  I  always  do.     Interrogated,  In  what 
form  he  asked  the  parties  if  they  were  willing  to  be 
married?  depones  and  answers,  I  said  to  Mr.  Jolly, 
do  you  take  this  woman,  (they  having  joined  hands), 
ipvhom  you  have  by  the  hand,  to  be  your  lawful  mar- 
ried wife ;  and  do  you  promise  before  God,  and  these 
^v^itnesses,  to  be  a  faithful  and  a  loving  husband  to 
,  till  God  shall  separate  you  by  death  ?     Mr.  Jolly 
plied,  I  do.     I  then  said  to  the  bride,  Do  you  take 
tills  man,  whom  you  have  by  the  hand,  to  be  your 
lawful  married  husband ;  and  do  you  promise  to  be 
^  faithftil,  a  loving,  and  a  dutiful  wife  to  him,  till  Grod 
shall  separate  you  by  death  ?    And  the  conclusion  then 
iis.  Before  these  witnesses,  I  declare  you  married  per- 
sons ;  and  whom  God,  in  his  good  providence,  has  ihus 
xmited,  let  no  man  put  asunder.'" 

Mrs.  Robertson  again  depones,  ^^  I  recollect  the  mar- 
riage perfectly,  but  I  cannot  say  exactly  as  to  the  date,  • 
but  I  have  no  doubt  it  was  about  that  time.*"  (June 
1816).  Interrogated,  ^^  If  the  parties  came  to  their 
house  in  a  coach  ?  depones  and  answers,  Yes,  they  did. 
Interrogated,  Who  accompanied  them?  depones  and 
answers.  Dr.  Macneil  was  of  the  party,  and  a  person 
who  I  understand  was  housekeeper  to  Dr.  Macneil ; 
and  there  was  a  bridegroom  man,  but  I  do  not  recollect 
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^28^  his  name.  Inteitogated,  If,  at  the  ceremony,  Dr.  Mac^ 
neil  gave  away  his  daughter  ?  depones  and  answers, 
Yes,  he  did.  Interrogated,  If  any  conversation  to<^ 
place  between  Dr.  Robertson  and  Dr.  Macneil,  before 
or  after  the  marriage  ceremony  ?  depones  and  answers, 
Tes,  a  good  deal.  When  Dr.  Robertson  came  into 
the  room,  Dr.  Macneil  attempted  to  get  up  from  the 
sofa,  which  he  did  with  great  difficulty,  and  said  very 
politely^  he  hoped  Dr.  Robertson  would  forgive  the 
infirmities  of  an  old  man;  on  which  Dr.  Robertson 
went  forward  and  took  him  by  the  hand,  and  said  he 
was  glad  he  was  giving  his  countenance  to  the  young 
couple,  as  he  knew  it  was  in  his  power  to  be  of  use  to 
them ;  to  which  Dr.  Macneil  replied,  he  did  so  with 
all  his  heart,  as  he  had  already  done  something  fo 
them,  and  he  intended  still  to  do  more.  Dr.  Robert 
son  told  Dn  Macneil  that  he  might  sit  during  th 
ceremony ;  Dr.  Macneil  replied,  that  he  had  come  for- 
the  purpose  of  giving  away  his  daughter,  and  he  would, 
do  it.  Interrogated,  If  Dr.  Macneil  wished  Mr.  anci 
Mrs»  Jolly  much  happiness  after  the  ceremony  was 
over  ?  depones  and  answers,  Yes,  he  did  so,  with  great 
afiection.  Interrogated,  If  the  parties  then  went  away? 
depones  and  answers.  Yes,  after  getting  the  marriage 
lines  signed/' 


P^«>-  When  the  case  came  on  for  hearing  in  the  House  of 

Adherence,      j^^^  j^  j^^  jgg^^  ^^  j^^^  ordered  that  it  should 

irtand  over  till  the  following  session,  that  it  might  be 
cbnudered  whether  Mr.  Jolly  and  the  children  ougikt 
not  to  have  been  cited  as  parties,  and  whether  the 
Courts  below  ought  not  to  have  given  judgment  4m 
the  cottclveion  of  adhermce^  (restitution  of  c^nj^gal 

TlghtSj. 
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Dr*  Lushingtbriy  for  Respondent : — It  wa*  the  Hile       isas. 
kl  thefie  nrntrimbniall  casein,  that  it  was  not  necessary 
to  cite  any  party  except  the  ptincipal  one.     Upom    ^^^^^• 
it  liearch  of  the  records  of  the  Scotch  Ecclesiastical 
Court  since  the  year  1740,  it  appeared  that  this  had  ^'^J®^™^ 
been  the  uniform  practice,  and  the  same  rule  had  pre-  Parties. 
tiuled  in  the  ecclesiastical  coilrts  ih  this  country ;  and 
Wheii  in  a  suit  for  a  divorce,  for  instance^  only  the 
|tfilicipal  piarty  had  be^n  called,  all  behind  were  bound, 
except  there  was  collusioli.     Both  in  Scotland  and 
England  this  practice  was  founded  on  the  rule  of  the 
citil  law,  and  the  chief  authorities  ^ould  be  found  in 
Hargrave's  law  tract  on  the  case  of  the  Duchess  of 
Kingston.     Mr.  Jolly  and  the  children  might  have 
made  themselves  parties  to  the  suit  in  this  instance  if 
thi&y  had  thought  proper,  but  neither  the  pursuer  nor 
the  Couit  were  bound  to  call  them ;  and  upon  the  same 
itile,  the  learned  Judge  who  had  decided  the  case  of 
X)atrj/mple  ▼•  Datrympk  had  not  required  that  Laura 
Manners,  although  interested,  should  be  made  a  party, 
and  she  had  only  made  herself  a  party  when  the  judg- 
ment was  under  appeal.     As  to  the  adherence,   no 
Jildgtneht  on  it  was  necessary,  since  that  conclusion 
^WAs  a  tnatter  of  style,  and  as  adhefrence  was  by  law 
^taselqiient  on  the  declarattVf . 

Dr.  Jaifu^\  for  Appellant : — Admitting  the  general 
tUte  to  \lt  that  it  was  ^nly  neceisisary  to  cite  th«  fars 
yrincipaHSj  that  rule  W^  bOt  with^t  exeeptibnsw  it 
%te  ifot  neC(^ssBxy  to  titt  patties  who  were  remotely 
ittt^'est^d ;  but  here  the  intel^t^  of  Mr.  Jt^ly  and  the 
^Mldren  "v^lre  immediatiB  and  tnOist  itnports^t  The 
GonH;  belo#  had  given  judgm^t  o^y  on  th«  debit>- 
Mbf^  and  that  alone  was  a))^«bl^d  froin^  and  «^  iJiat 
tftoe  ^ir  Lordrillps,  as  a  totart  «f  tVfik%  ^vM  lai% 
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1838.        notice.     On  the  point  of  adherence  no  specific  judg* 
ment  had  been  given,  and  yet  that  was  a  distinct  coa- 
V.  elusion  in  the  summons,  and  judgment  ought  to  be 

given  upon  it  below  before  the  Lords  could  entertain 
the  question. 

7th  March         Eldon  (Earl  of)  : — ^This  case  comes  before  your 
EarlofEidoD.  ^^^^^ps  again  upon  a  question  which  has  stood  over 

since  the  preceding  session,  as  to  whether  there  ought 
not  to  have  been  other  parties  cited  in  the  suit. 

I  am  extremely  glad  that  your  Lordships  did  allow 
it  to  stand  over,  that  this  question  might  be  considered 
before  the  case  was  heard  on  the  merits :  1st.  Because 
it  was  proper  to  consider  whether  the  general  doctrine 
as  to  parties  was  applicable  to  this  particular  case ; 
and  2dly.  Whether  it  was  not  necessary  that  Mr.  Jolly, 
the  second  husband,  if  I  may  so  speak,  and  the  childrw 
of  Mr.  Jolly,  who  may,  perhaps,  be  considered  as  the 
children  of  Macgregor,  should  not  be  cited  as  parties 
before  your  Lordships  proceeded  to  hear  this  cause  on 
the  merits. 

This  is  not  a  mere  action  of  declarator,  unless  the 
prayer  of  the  summons  be  that  which  is  usual  in 
actions  of  declarator ;  and  I  say  so  because  it  is  im- 
portant that  some  attention  should  be  paid  to  the 
prayer  of  this  summons,  which  is  for  sentence  and 
decreet,  not  only  ^^  finding  and  declaring  that  Mac- 
gregor and  Mary  Macneil,  the  defender,  are  lawful 
married  persons,  husband  and  wife  of  each  other,"  but 
also  '^  decerning  and  ordaining  the  said  defender,  to 
adhere  to  and  cohabit  with  the  pursuer,  and  treat  and 
entertain  him  in  all  respects  as  her  husband."  And 
one  question  may  be,  (I  say  it  without  prejudice,) 
whether  he,  having  acted  as  in  these  papers  he  is  said 
to  have  done  towards  his  wife,  if  she  be  his  wife,  can 
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now  not  only  sujjiport  a  claim  to  the  civil  consequences 
resulting  from  the  marriage,  but  also  call  with  effect 
for  a  judgment  decerning  and  ordaining  the  woman  v. 

with  respect  to  whom  he  has  so  conducted  himself,  to 
return  to  him  and  cohabit  with  him,  and  treat  and 
entertain  him  in  all  respects  as  her  husband.     What 
would  be  the  case  in  this  country,  if  a  person  so  con- 
ducting himself  were  to  institute  a  suit  for  the  resti- 
tiitioB  of  conjugal  rights,  I  do  not  say ;  but  I  wish  to 
liave  that  question  argued  here.    And  I  doubt,  indeed, 
i^hether  a  person  who  makes  a  present  of  his  wife  to 
soiother,  as  this  man  has  done,  if  she  be  his  wife,  ought 
'to  be  suffered  to  come  into  a  court  of  justice  with  effect 
ibr  a  sentence  calling  upon  her  to  return  to  him  again, 
^oid  act  with  respect  to  him  as  a  faithful  and  dutiful 
^fe. 

With  respect  to  the  authorities  which  hare  been 
cited  as  to  the  general  rule  in  cases  of  this  kind  with 
Teference  to  the  parties  to  be  called,  if  you  should 
agree  in  the  general  doctrine,  but  doubt  whether  it 
applies  to  the  case  now  before  you,  it  is  not  in  your 
power  to  determine  that  here ;  but  the  cause  must  be 
remitted  to  have  that  point  fully  considered,  and  pro- 
perly adjudicated.  It  is  indeed  insisted  in  these 
papers,  that  it  is  not  necessary  that  Mr.  Jolly  should 
be  made  a  party ;  but  what  may  be  the  case  with 
respect  to  the  children  does  not  seem  to  have  been 
considered  below  at  all,  and  it  may  be  necessary  to 
said  the  cause  back  again. 

Another  circumstance  to  be  considered  is  this :  in 
this  case,  prima  facie^  you  have  the  father  of  the 
children  before  you,  and — in  this  I  may  be  wrong^-^ 
if  Macgregor  is  in  law  their  father,  then  he  is  their 
tutor ;  and  if  so,  this  is  a  curious  disposition  of  parties. 


i 


HAPQABPOK. 


340  CAS»S  m  THE  H0U8£  OF  LQ^PS 

1 8fB.       for  jthftt  he  wpuld  <iot  paroperiy  discharge  the  duties  of 
^i^^^^     a  tortor  i$  obviow. 

J^- The  .ge»er8J  Aik  w  tW^  siatriBMiwa}  icnaei  ip;,  that 

no  party  m  €9^/^  ^ffiept  jthe  jiarty  principaVjr  M^r 
iMted  j  wd  Iibi3  :¥s  not  /confiaed  enMrely  jW  iiiaiiiuige 
case^f,  {oviAf^jmU  to  a  ceclauEi  ^xitoiMt  m  ithe^^cmit 
which  I  have  ;attQDde4  during  a  great  portion  cf  my 
lifip ;  ;for  vhere  an  wSwt>  tenant  in  taU  19  made  a  ^pmty 
asud  4ies«  the  i^emainder  men  are  tboMnd  hj  what  jhftP 
bf^.dQAe  ^iih  jrospact  to  him,  as  he  ib  the  piwc^pa) 
I»i^  iintei^asted.  But  U  is  jnot  denied  that  Uie  :Ci»iit  - 
m^M  speoial  ease$  bring  other  pajnties  Jiefore  H;  imd 
it^najrbe  /proipef  nowtto  hear  the  case  on  Ah^  jn«its»  ^ 
^^  tb§/t  ma^  (enable  us  more  clearly  (to  see  jdietbar  Jhia 
is  ^  case ,  of  that  nature. 

If,  upon  hearing  the  case  on  the  merits,  you  shcnild. 
nawbe  enabled  to  reverse  the  judgmei^t  of  the  Cotirt 
beloxv^  or  affiinn  it,  Macgregor  can  have  no  cauaa  .oF 
complaint  agaii^t  the  course  adopted;  and  if  ijjmir 
IxMrdships  find  that  you  can  terminate  ^is  case  iwitbojit 
fiuthor  delay,  it  is  highly  proper  that  you  should  ^ 
mh  afBLOlher»iuse  the  remit  to. the  Court  of  iSessim^roiiit 
be  attended  with  considerable  delay,  and  with  much 
misi^vy  in  &e  interval  to  some  of  the  parties. 

Another  point  is  very  material,  and  may  require 
QWch  to  ^be  said  upon  it.  In  the  Commissacy  Court 
^^  find  faets  and  .^cumstaooes  sufficient  (to  .^ide 
(rebut)  or  jcfeot . to  ,^Ude,  as  .the  case  may  be,  ^theVfure* 
sumption  of  matrimonial  consent;  and  they  hasei car- 
liied  tibesOifindinga  j9o/ar  as  to  apply  them  to  manriages 
.fOgulftrly  and  solemnly  celebratedL  Then,  wppoain^ 
a  aoian^ige  not  to  be.  questioned,  on  the  .ground  that 
ih^  CQiDs^t  Jbas  bew  made  out  by  force  or  fear,  you 
juay  .haye  .to  couider  whether  evidence  may  be  ad- 
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otber  cifCBRistaaices  independeirt  of  foree  «Dd 
fear,  sufficient  to  elide  (rebut)  the  presumption  of  mar- 
riage arising  Irom  consent  adhibited  in  the  most  solemn 
aoad  regular  manner,  even  in  facie  eccksMS.  This  is 
a  most  serious  and  important  point,  and  one  whidi  lit 
nmy«  periiaps,  be  now  somewimt  dangerous  to  decide 
ki  eitiier  wny .  i  haTe  said  so  much,  however,  because 
I  do  not,  at  present,  see  how  this  case  can  be  decided 
without  re£netice  to  that  pomt. 

We  are  reaify  now  to  hear  the  case  on  the  aaerits ; 
bat  let  ft  be  ke^  in  view,  l&at  this  is  not  mieapely  an 
action  of  declarator  of  marriage  for  the  purpose  af 
anfbrcnng  a  civil  right  to  property,  i)ut  also  a  ^suit  fisr 
fte  restitution  of  conjugal  rights. 


JAs  it  has  "been  the  design  of  the  Reporter  to  bring 
the  material  part  of  this  case  within  the  shortest  corn- 
consistent  with  the  necessary  purpose  of  giving 
complete  Tiew  of  it,  he  refers,  for  the  detail  of  the 
'^uments,  to  ihe  reports  in  the  Courts  below,  and 
c^onfines  himself  to  ihe  new  matter  of  argument  which 
brought  forward  in  the  House  of  Lords.] 


.  Distinction  between  regular  and  irregular  Marri^i^ges. 

Dr.  Luskington : — ^In  cases  of  irregular  marriage,  theve 
is  nothing  which  fully  indicates  consent.  Take  4he 
insttmcec^  a  marriage  per  verba  de  presently  guarded 
by  no  form  ^haitever,  the  consent  must  %e  some^^mt 
doubtful,  and  even  the  expressions  themselves  may 
levre  4t  a  matter  of  doubt  whether  they  were  'leidlf 
fnemit  aa  expressions  of  consent  i/epre^mft';  and,diere- 
fore,  it  may  be  necessary  to  admit  extrinsic  evidenoe  as 
to  whether  the  parties  did  really  mean  at  the  moment 
to  contract  an  immediate  marriage;  and  yet,  in  4he 
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instance  of  a  marriage  of  that  description.  Lord  StoweU 
in  the  Case  of  Dalrymple  said  where  the  words  of  ccm* 
sent  were  clear,  evidence  ought  not  to  be  admitted  to 
rebut  their  import  by  circumstances.  So  in  the  instance 
of  a  marriage  by  a  promise  cum  copulay  there  may  be 
a  doubt  as  to  whether  the  promise  to  marry  was  really 
given.  So  in  the  case  of  a  marriage  by  cohabitation 
as  man  and  wife,  the  true  rule  is,  that  such  cohabita- 
tion is  an  indication  of  consent  to  marriage,  but  that 
this  may  be  rebutted  by  extrinsic  evidence,  otherwise 
the  cohabitation  itself  would  make  a  marriage,  although 
no  such  thing  was  intended  by  either  of  the  parties* 
In  these  instances  although  the  marriages  when  fully 
made  out  are  available  as  to  the  civil  rights  of  the 
parties,  they  are  not  fully  recognised  by  the  law  oi 
Scotland,  and  the  parties  are  by  law  punishable.  No 
marriage  is,  by  the  law  of  Scotland,  regular,  unless 
celebrated  before  a  clergyman.  The  law  prescribes  nc 
particular  form,  but  those  used  by  the  clergymen  of  the 
church  are  all  essentially  the  same ;  1st,  there  is  ax 
express  inquiry  as  to  consent  by  the  clerg]nnan : 
2d,  there  is  an  expression  of  assent  by  the  parties : 
dd,  there  is  the  declaration  that  they  are  married  per- 
sons :  and,  4th,  there  is  the  nuptial  benediction.  Here, 
then,  there  is  something  infinitely  more  certain  and 
binding  than  in  the  cases  of  irregular  marriage.  I  say, 
that,  by  the  law  of  Scotland,  marriage  is  not  solely 
a  civil  contract ;  it  is  partly  a  divine  contract,  and  so 
say  Stair  and  Bankton,  and  Erskine  says  something  tc 
the  same  efT^^ct.  The  law  was  founded  on  the  anciei^t 
canon  law,  which  allowed  civil  rights  to  irregular  mar- 
riage, but  at  the  same  time  held  no  marriage  perfect 
that  was  not  celebrated  before  a  clergyman  ;  and  it  it 
quite  clear,  that  this  consent  adhibited  before  a  clergy- 
man was  considered  as  the  test  of  consent  in  the  irre- 
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^ular  marriages,  the  question  being  whether  the  consent     ^  1 828. 

-was  adhibited  in  a  manner  somewhat  equivalent.     The 

^lifference  is  this  ;  1  st.  In  the  regular  marriage  there       _^- 

^  the  presence  of  an  officer  to  whom  the  law  entrusts 

*he  celebration  of  marriage.     2d.  The  parties  are  in  the 

^^^omplete  knowledge  of  what  is  meant  to  take  place, 

9IS  it  is  the  duty  of  the  clergyman  to  explain  the  cere- 

snony,  and  call  for  an  indubitable  consent ;  and,  in  such 

^circumstances,  silence,  a  bow,  or  a  curtsey,  may  be  as 

^rlear  evidence  of  consent  as  words.     3dly.  There  is  the 

invocation  of  the  Deity,  rendering  the  contract  a  solemn, 

:religious  ceremony.     No  more  can  be  done  to  render  the 

existence  of  the  consent  certain,  since  the  act  itself  is 

evidence  of  it  far  beyond  any  evidence  that  can  -be 

l>rought  against  it.    The  law  says,  **  you  are  bound  by 

^what  you  have,  in  the  most  solemn  manner,  professed  to 

liave  willingly  done,  and  you  shall  not  be  permitted  to 

miake  use  of  the  institutions  of  your  country  to  overthrow 

^em.''     Can  any  court  permit  parties  thus  to  prostitute 

^L  most  solemn  and  sacred  ceremony  ?  it  surely  cannot  ,* 

otherwise  the  consequences   may  be  dreadful  to  the 

parties  themselves,  to  their  issue,  and  to  the  public. 

JFor   instance,   after  a  solemn  regular  marriage,   the 

"woman  repents,  she  proves  unfaithful,  and  if  to  that 

infidelity  she  adds  bigamy,  that  will  be  evidence  of  the 

absence  of  consent  to  the  first  marriage.     That  is  their 

urgument  ?  and  see  what  may  be  the  consequences  to  so* 

ciety  !  To  what  perjury,  subornation  of  perjury ;  to  what 

infidelity  it  may  give  rise  !     Some  of  the  judges  below 

seem  to  think  that  this  doctrine  may  be  true  in  case  of 

loarriages  celebrated  with  regular  proclamation  of  banns, 

but  not  to  cases  where  the  marriage  is  celebrated  before 

a  clergyman  without  actual  proclamations  of  banns, 

[Eldofij  Earl  of :]   Can  we  consider  the  case  at  all  in 

that  view,  when  the  Court  below  has  admitted  the 
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1828.       evidence,  and  there  is  no  appeal  from  it?] — We  hav* 
MACNEiL     ^^  occasion  to  insist  upon  this  point,  as  we  consider 
V-  our  case  clear  on  the  evidence;  but  we  have  dwelt 

upon  it  because  your  Lordships  appeared  desirous  to 
have  it  argued.     But  with  respect  to  the  proclamation 
of  banns,  whatever  might  have  been  the  case  originally 
by  the  law  of  Scotland,  a  marriage  celebrated  by  and 
before   a  clerg3nnan  is  a  marriage  celebrated  ia  facie 
ecdesicPj  whether  there  has  been  actual  proclamation  of 
banns  or  not.    When  a  marriage  has  been  celebrated 
before  a  clerg3rman,  the  fact  of  proclamation  is  not  to 
be  traversed,  and,  if  this  be  an  error,  communis  error 
facitjus.    Proclamation  of  banns  is  itself  no  evidence  of 
consent,  and  the  parties  may  resile  after  such  procla- 
mation, and  it  seems  rather  intended  to  put  the  public 
on  its  guard.     The  test  of  a  regular  marriage  is  the 
consent  adhibited  in  the  formal  and  solemn  mana^ 
Niven  V.  Cum-  before  a  clergyman ;  and  the  few  cases  cited  as  to  the 
50if '        '    evidence  having  been  received  to  rebut  the  presumptioa 
Cameron  v.      of  couscut  arising:  from  such  a  marriasre,  were  cases  oT 
June  1760,      Cither  gross  traud,  or  where  one  of  the  parties  was  ot 
mso^'^^       such  tender  years  as  to  render  that  party  incapable  x£ 
Allan  V.         deliberate  consent ;  and  no  case  has  as  yet  gone  the  length 
Au^ft  1778,   ^^  holding  that  a  deliberate  consent,  in  a  regular  form, 
Rec.  Com.       given  by  parties  capable  of  consenting,  can  be  rebutted 

by  extrinsic  evidence.  But  suppose  it  admissible,  try  ft 
by  the  test  laid  down  in  the  case  of  Dalrympk^  or  sup- 
pose all  the  facts  to  be  admitted,  pell  mell,  there  is  no- 
thing to  rebut  the  presumption  of  consent  in  this  case. 
Then,  as  to  the  interlocutors  decerning  for  adherence. 
There  is  a  separate  action  for  adherence,  which  may 
be  met  by  the  misconduct  of  the  party ;  but  that  does 
not  apply  to  the  declarator,  which  is  simply  a  declara- 
tion of  status.  The  judgment  then  is  good  as  far  as 
concerns  the  declarator,  and  the  ea^ceptio  personalis  is 
out  of  the  question.    This  is  the  eiBfect  of  the  canon 
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l^Wf  on  which  the  law  of  Scotland  is  founded,  except  as  IS28. 

it  was  altered  at  the  time  of  the  Reformation,  and  the  ^acneil 

&iitfa(»rities  may  be  found  cited  in  the  case  of  Dalrympte^  v. 
suid  in  BelFs  book  on  Legitimacy ;  and  as  to  the  adher«- 


\y  that  necessarily  follows  the  establishment  of  th^ 
xnarriage,  unless  where  the  case  is  such  as  to  warrant 
sfc  separation,  and  neither  in  the  ecclesiastical  law  of 
XIngland  or  Scotland  is  there  any  precedent  for  an 
intermediate  state.    Proctor  v.  Proctor,  2  Dr.  Hag.  3Bro.Ch.Ca. 

.  291  ;  Fletcher  v.  Fletcher,  2  Cox,  Ch.  Ca.  100.  ^^^' 


^Jl'his  is  the  doctrine  in  England,  and  the  doctrine  of  the 
law,  which  is  of  authority  in  Scotland  in  the 
ibsence  of  direct  decisions.   Adherence  must  take  place 
rhere^there  is  no  legal  separation. 


Eidan,  (Earl  of) : — I  believe  I  have  the  concurrence  ssiii  March 

of  the  noble  Lords  who  have  attended  the  hearing  of 

'this  case,  in  the  proposal  which  I  am  now  about  to 

make;  that  judgment  be  postponed  till  after  the  recess. 

In  the  meantime  I  wish  to  dispose  of  one  point  raised 

l>y  myself,  with  respect  to  the  twa  parts  in  the  prayer 

in  &e  summons ;  the  one  calling  for  a  declarator  oC 

marriage,  the  other  for  what  we  call  the  restitution  of 

coajngal  rights,  but  which  they  call  an  adherence. 

I  was  misled  by  not  having  read  the  petition  of  ap- 
peal. By  a  late  Act  of  Parliament  a  party  may  appeal 
from  an  interlocutory  order,  with  leave  of  the  Divi* 
sion,  or  if  there  should  be  a  difference  of  opinion ;  and 
upon  looking  at  the  petition  of  appeal,  I  find  that  only 
the  interlocutor  declaring  the  marriage  is  appealed 
firom,  and  we  can  do  nothing  but  declare  whether  this 
18  a  marriage,  aye  or  no ;  with  this  exception,  however, 
diat  I  apprehend  there  is  nothing  to  prevent  this  House 
from  sending  the  case  back  again,  if  it  should  think 
proper  so  to  do,  requiring  the  opinion  of  the  court  below 
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on  the  second  point  also ;  namely,  whether  the  judg- 
ment for  the  declarator  ought  to  be  followed  in  iMs 
case  by  an  adherence  or  a  restitution  of  coiyugal 
rights. 

At  the  same  time,  as  this  cause  is  of  great  importance 
not  only  to  the  parties  immediately  concerned,  but  to 
others,  it  is  highly  desirable  that  we  should  dispose  of 
the  cause  on  the  merits  now,  if  we  justly  can  do  it. 
We  have  consulted  together,  and  it  does  appear  to  us 
due  to  the  importance  of  this  case,  that  we  should  de- 
liberate, and  yet  not  long,  before  we  finally  determine ; 
and  I  propose,  therefore,  that  the  25th  of  April  should 
be  appointed  for  the  judgment. 


13th  May 
Judgment. 


The  Earl  of  Lauderdale,  after  giving  a  summary 
view  of  the  facts,  circumstances,  pleadings  and  pro- 
ceedings, as  before-mentioned,  which  to  avoid  repetition 
is  here  omitted,  proceeded  thus:  This  daughter  of 
Dr.  Macniel  was  placed  at  nurse  with  a  woman  by  one 
of  whose  daughters  this  Macgregor,  a  joumejrman 
printer,  had  two  children ;  a  situation  in  which  she 
was  not  likely  to  receive  any  thing  like  a  good  edu- 
cation, or  become  familiar  with  any  habits  except  such 
as  were  calculated  to  debase  her  mind.  Macgregor, 
who,  though  a  low,  was  evidently  an  artful  man,  had 
thus  an  opportunity  of  becoming  acquainted  with 
Dr.  Macneil,  and  found  means  to  acquire  such  an  in- 
fluence over  the  mind  of  that  gentleman,  that  he  boasted 
of  having  prevailed  upon  him  to  take  this  daughter 
home  to  his  own  house,  for  what  object  is  not  distinctly 
stated,  but  it  is  natural  to  think  that  it  was  for  the 
purpose  of  laying  the  foundation  for  his  future  pro- 
ceedings. Dr.  Macneil  then  settled  on  his  daughter 
the  house  in  which  they  lived,  and  500/.,  and  after- 
wards his  whole  property,  and  the  deeds  got  into  the 
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of  Macgregor ;  and  here  we  may  see  the  seeds        i  S'is. 
f  this  disgusting  scene.     To  follow  up  the  design, 
^Macgregor,  in  May  1816,  accompanied  Dr.  Macneil  v. 

suid  his  daughter  on  a  visit  to  the  doctor's  estate,  in 
X^Anarkshire.    While  on  the  journey  this  party  stopped 
Wkt  Holytown,  where  the  alleged  irregular  marriage  took 
place,  a  marriage  not  more  irregular,  however,  than 
^liat  which  was  alleged  to  have  been  celebrated   at 
IBdinburgh,  as  Dr.  Macneil  was  a  clergyman  as  well 
SiS  Joseph  Robertson,  and  both  of  them  probably  the 
xnost  immoral  of  that  body.     No  banns  were  published 
on  either  occasion.  These  proceedings  took  place  in  May 
H  8 1 6,  and  the  Commissaries  found  that  there  was  nothing 
£n  the  conduct  of  the  parties  to  contradict  the  inference 
^hat,  at  that  time,  a  marriage  really  took  place ;    but, 
I  think  there  is  some  such  contradiction  in  the  conduct 
of  Macgregor  subsequent  to  the  alleged  marriage,  when 
lie  saw  the  lady  and  Mr.  Jolly  in  Pilrig-street,  and  ap- 
'jxeared  to  be  highly  displeased  with  her  for  her  be- 
liaviour,  and  said  that  he  abandoned  her ;  and  on  the 
other  hand,  the  lady  conducted  herself  then,  and  at  the 
^imeof  the  second  marriage,  in  such  a  manner  as  showed 
that  she  could  have  no  idea  that  she  had  been  married 
to  Macgregor  a  few  days  before,  with  the  consent  of 
lier  father.    In  looking  at  the  general  outline  of  the 
case,  it  s^pears  to  have  been  Macgregor's  object  to 
place  himself  in  such  a  situation  that  he  might  claim 
the  lady  in  case  she  became  entitled  to  her  father's  pro- 
perty, or  abandon  her  if  she  did  not.     And  when  she 
really  does  become  entitled  to  it,  then,  and  not  till  then, 
he  puts  forward  his  claim  and  breaks  in  upon  the  mar- 
riage with  Mr.  Jolly,  overlooking  the  scandalous  nature 
of  an  attempt,  under  these  circumstances,  to  deprive 
Mr.  Jolly  of  his  wife,  and  to  get  the  children  into  hi& 
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ift28.       power  for  the  purpose  of  depriving  them  of  their  stat 

MACNEiL     and  rights. 

^*  A  more  scandalous  case  never  came  before  this  Houi 

JUACGREGOR. 

Your  Lordships  lately  had  before  you  the  case 
a  Mr.  Wakefield,  who  laid  a  scandalous  plot  to  g 
possession  of  the  property  of  a  young  lady  whom  1 
had  never  seen.  But  the  present  case  is  still  roo 
scandalous,  since  Macgregor  put  himself,  as  he  imagine 
in  a  iHtuation  either  .to  take  the  lady  or  not,  as  he  mig 
find  it  convenient ;  and  thus  had  it  in  his  power,  as  1 
thought,  to  destroy  her  status  and  that  of  her  childri 
when  she  had  married  another  without  ever  once  thin 
ing  that  she  was  married  to  Macgregor.  Your  Lop 
ships  thought  proper  to  pass  a  bill  for  dissolving  tl 
marriage  of  Wakefield,  and  if  this  were  really  amarriag 
you  would  act  inconsistently  if  you  did  not  pass  a  b 
to  dissolve  it,  in  order  to  prevent  Macgregor  from  g< 
ting  possession  of  the  fruits  of  his  fraud.  But  I  h 
lieve  that  in  this  case  it  will  not  be  necessary  to  ha 
recourse  to  this  extraordinary  remedy.  There  is 
man  more  sensible  of  the  great  talents  of  the  judges 
the  Court  of  Session  than  I  am,  no  man  who  admii 
their  abilities  more  than  I  do.  But  in  my  judic 
character,  I  must  act  according  to  the  best  of  my  o^ 
judgment ;  and  if  I  am  wrong,  the  noble  and  learn 
Lords  (Eldon  and  Lyndhurst)  who  now  sit  on  t 
wool-sack,  and  who  have  paid  the  closest  attention 
this  case,  will  set  me  right. 

With  your  Lordship's  permission,  I  will  state  t 
order  of  the  grounds  on  which  I  rest  my  opinio 
1st.  I  say  that,  looking  at  the  nature  and  form  of  tk 
summons,  your  Lordships  cannot  afiirm  the  interldc 
tors:  2d.  Ifthe  summons  were  otherwise,  and  proceed 
not  on  the  Holytown  marriagCy  but  on  the  regular  nu 
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riage  at  Edinburgh,  there  is  no  sufficient  legal  evidence        i  S28. 
to  warrant  a  judicial  mind  to  say  that  there  was  a  regular 
marriage  celebrated  at  Edinburgh,  or  even  that  there  v- 

was  any  ceremony  at  all :  3d.  Suppose  the  summons 
had  charged  an  irregular  marriage  and  a  ceremony,  it 
doea  not  appear  that  there  was  such  a  deliberate,  free, 
and  unbiassed  consent,  as  to  constitute  a  valid  marriage: 
4th.  I  will  call  your  Lordships  attention  to  some  of 
the  cases  connected  with  the  present,  which  have  been 
decided  below,  and  in  this  House.  First,  then,  as  to  the 
sununons :  I  do  not  think  it  necessary  to  detain  your 
Lordships  in  commenting  on  the  conclusion  for  cohabi- 
tation and  adherence ;  but  the  summons  founds  on  an 
irregular  marriage  at  Holytown,  of  which  there  is  not 
an  atom  of  proof  at  all,  and  this  is  propped  up  by  an 
alleged  regular  marriage  at  Edinburgh,  of  which  there 
is  no  sufficient  legal  evidence.  I  never  saw  a  more 
irregular  summons :  but  suppose  the  summons  had 
proceeded  solely  on  the  ground  of  a  regular  marriage 
before  Joseph  Robertson ;  where  is  the  evidence  that 
there  was  any  ceremony  at  all  ?  Those  who  acted  for 
the  pursuer  were  conscious  of  the  deficiency,  and  at- 
tempted to  patdh  up  one  species  of  evidence  by  another. 
First  they  produced  documents,  next  witnesses,  and 
then  they  founded  on  admissions.  As  to  the  docu- 
mentary evidence,  there  never  was  evidence  of  the  kind 
of  a  more  suspicious  nature ;  for  it  appeared  from  this 
that  a  certificate  of  the  publication  of  banns,  or  some- 
thing which  was  intended  to  operate  as  such,  was 
granted,  although  it  was  manifest  that  no  such  pub- 
lication of  banns  could,  by  possibility,  have  taken  place 
within  the  time  specified,  which  was  the  interval  be- 
tween the  times  of  the  alleged  marriages  at  Holytown 
and  Edinburgh.  It  was  impossible,  because  no  Sunday 
intervened,  and  even  the  date  of  the  register  from  which. 
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1 828.  tne  certificate  was  supposed  to  be  taken^  is  inconsistent 
with  the  allegation  and  the  fact.  It  is  the  first  time 
«\.^^.  that  I  ever  heard  of  such  a  thing  having  been  alleged 
in  proof,  where  it  was  manifestly  impossible  that  the 
document  could  be  correct.  Such  a  certificate  could  be 
of  no  avail,  even  if  it  were  given  for  a  legitimate  pur- 
pose. Another  piece  of  documentary  evidence  produced, 
is  the  entry  in  the  books  of  Joseph  Robertson,  and  that 
is  merely  a  private  memorandum  of  Robertson's,  and  is 
no  evidence  at  all.  And  then  a  certificate  of  Joseph 
Robertson  founded  on  the  entry  in  the  book  is  produced, 
and  is  dated  the  29th  May  1816,  whereas  the  entry  is 
dated  the  23d  May,  and  the  certificate  does  not  men- 
tion the  day  on  which  the  ceremony  took  place.  Joseph 
Robertson  was  a  man  qf  bad  character,  and  was  sub- 
sequently convicted  of  forging  certificates,  and  yet  your 
Lordships  are  called  upon  to  give  credit  to  such  a  docu- 
ment as  that.  The  parties  who  acted  for  Macgregor 
appeared  to  be  conscious  that  this  documentary  evidence 
was  very  little  to  the  purpose,  and  they  had  recourse 
to  witnesses,  and  these  were  the  wife  and  daughter  of 
Joseph  Robertson ;  and  they  were  very  suspicious  wit- 
nesses, especially  as  they  were  examined  on  the  very 
day  that  Robertson  was  liberated  from  prison,  he  being 
then  under  sentence  of  banishment  from  Scotland  for 
life,  of  which  sentence  some  mitigation  was  expected, 
and,  with  that  view,  the  witnesses  were,  no  doubt,  anx- 
ious that  his  proceeding  in  this  instance  should  appear 
as  regular  as  possible.  Then  Mrs.  Robertson  is  examined, 
and  to  the  question  whether  she  knew  Miss  Macneil, 
who  was  pointed  out  to  her  in  court,  she  answers,  "  No, 
I  do  not ;  I  do  not  remember  that  I  ever  saw  her  before  i^ 
after  that  answer  her  evidence  ought  to  have  been  con- 
sidered as  entirely  out  of  court.  She  says  that  she 
knew  Macgregor  perfectly,  but  that  she  did  not  know 
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hiMn  before  the  marriage,  nor  had  been  acquainted  with        1 828. 
him  since;  and  then  when  pressed  on  this  point  as  to      ,,^cneil 
hoTir,  under  these  circumstances,  she  knew  him  now  so  v. 

well  as  the  person  who  was  married  on  the  Sdd  May 
1816,  she  answered,  "  Indeed  I  know  very  little  about 
it.*'     Such  is  the  evide  ce  of  the  wife ;  and  then  comes 
the  daughter,  who  says  that  Macgregor  was  one  of  the 
parties,  though  she  did  not  know  him  either  before  or 
since,  and  that  she  has  no  doubt  but  that  Miss  Macneil, 
whom  she  saw  in  court,  was  the  other  party.     This 
witness  concurs  with  the  wife  in  the  fact  that  the  woman 
did  not  say  a  word  on  the  occasion.     There  is,  at  all 
events,  but  this  one  witness,  and  she  a  very  suspicious 
one,  even  as  to  the  identity  of  the  parties,  and  by  the  ^^  ▼•  -^^ 
la'w  of  Scotland  one  witness  is  not  sufficient.  Court,  i8i4. 

Then  as  to  the  admissions  of  the  lady,  judicial  and 

extra  judicial ;  can  these  be  allowed  in  proof  to  set  up 

^  prior  marriage  contracted  by  her,  in  order  to  invalid 

date  a  second  marriage  contracted  by  the  same  person  ? 

^^  such  admissions  are  to  be  taken  in  proof,  a  wife 

^'^shing  to  get  rid  of  her  husband  may  get  another 

P^J^on,  by  connivance,  to  bring  a  declarator  of  a  prior 

'^^^^J^age,  which  may  be  established  by  her  admissions. 

T*he  female  sex  may  be  more  delicate  as  to  such 

'^^tters  than  the  male  sex ;  but  if  this  is  to  be  admitted 

^^  the  part  of  the  female  sex,  the  principle  will  apply 

^  the  other  sex ;  and  then,  if  a  husband  took  a  dislike 

^  l^is  wife,  he  might  by  a  similar  process  get  rid  of 

^^J*,  and  destroy  her  status  and  that  of  her  children ; 

^^^  a  woman  of  high  rank  might  thus  be  ruined  by  an 

^^Pedient  of  which  she  never  dreamt.     It  has  been 

*^il  that  divorces  are  too  easily  obtained  already  in 

^^otland,  but  if  evidence  of  this  kind  were  to  be  re- 

^^ived,  they  would  become  still  more  easy  and  more 

^^^quent.    The  result  is,  that  there  was  no  legal  evi- 
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1828.  dence  to  satisfy  a  judicial  mind  that  any  ceremony  at 
all  had  taken  place.  But  suppose  her  admissions 
V.  could  be  received,  they  would  not  support  the  case  of 
MACGREGOE.  ^j^^  respoudeut,  because  they  must  be  taken  together, 
and  then  there  would  be  clear  evidence  of  the  want  of 
a  free  and  deliberate  consent  on  her  part.  Then,  on 
the  authority  of  Hume,  Gilles,  Clerk,  and  the  other 
-eminent  men  who  had  been  examined  in  the  case  of 
Dalrjfmpkj  I  say,  without  fear  of  contradiction,  that  in 
the  case  of  an  alleged  marriage  of  this  kind,  your 
Lordships  are  entitled  to  look  at  all  the  circumstances, 
such  as  occurred  before  the  time  of  the  alleged  marriage, 
at  the  time  of  the  marriage,  and  after  that  time ;  not 
with  a  view  to  destroy  a  valid  marriage,  but  to  show  that 
the  parties  never  concluded  that  they  were  married. 
Then,  looking  at  the  whole  of  the  circumstances,  such 
as  took  place  before  the  time  of  the  alleged  marriage, 
at  the  time,  and  after  it,  I  maintain  that  there  is  not 
a  case  in  the  books  in  which  there  is  half  the  evidence 
that  appeared  in  this — that  there  was  no  proper  con- 
sent to  the  marriage,  and  that  the  parties  never  felt 
that  any  such  consent  had  been  given.  Macgregor  him- 
self always  said  that  he  had  no  chance  of  this  marriage, 
as  he  knew  the  lady  was  engaged  to  Mr.  Jolly.  This 
appeared  from  the  evidence  of  Margaret  Nicholson 
and  others,  and  was  corroborated  by  the  testimony  of  a 
witness  beyond  all  suspicion — the  Reverend  Doctor 
Robertson  of  North  Leith,  who  stated  that  the  general 
report  of  the  parish,  as  far  as  it  had  reached  his  ears, 
was,  that  the  lady  was  to  be  married  to  Mr.  Jolly.  Then, 
before  the  time  of  the  marriage,  there  was  evidence  to 
show  that  Macgregor  himself  never  thought  it  would 
take  place.  Then  what  happened  at  the  time  of  this 
marriage  ?  It  is  clear  that  at  the  time  of  the  ceremony 
the  lady  never  said  a  word.    I  admit  that  at  a  regular 
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marriage,  after  publication  of  banns,  a  nod  from  the      ^^ 
lady  may  be  sufficient  evidence  of  consent.    But  it  was 
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marriage  took   place  before  no  other  witnesses  than 

Joseph  Robertson,  and  his  wife  and  daughter,  under 

the  circumstances  which  have  been  already  stated. 

Then  ^  to  what  happened  after  the  ceremony.     The 

partie^  went  to  the  house  of  Doctor  Macneil ;  but  there 

was  nothing  in  that,  for  it  was  a  common  custom  with 

Macgi^gor  to  go  and  sleep  at  Doctor  MacneiFs  house. 

If  he  had  slept  with  the  lady,  the  servants  would  in  all 

probability  have  observed  it ;  and  yet  not  one  of  them 

Was  called  to  show  that  he  had  slept  with  her.     There 

Were  two  distinct  heads  of  evidence  to  which  they  might 

have  been  examined — 1st,  that  he  slept  with  her;  and, 

9d,  that  at  all  events  he  had  not  slept  in  his  own  bed. 

£ut  not  one  was  called  to  speak  to  either  point.   Then, 

an  the  absence  of  all  proof  of  consummation  at  Edin- 

l>urgh,  there  is  no  evidence  to  show  that  the  parties 

^tiiemselves  were   conscious  that  they  were  married. 

^gain,  there  are  no  less  than  eight  witnesses  who  proved 

"•hatMacgregor,  after  her  marriage  with  Mr.  Jolly  treated 

lier  on  several  occasions  as  Mr.  Jolly's  wife ;  that  he 

^rank  her  health  as  Mrs.  Jolly,  and  accepted  of  a  pair  of 

gloves  on  the  occasion  of  her  marriage  with  Mr.  Jolly. 

Tarther  it  is  in  evidence,  that  Macgregor  sat  in  the 

same  pew  with  them  at  church,  and  then  accompanied 

^hem  home  afterwards  as  their  guest  for  the  day.    Is  it 

to  be  believed  that  Macgregor  could  be  so  desperately 

profligate  as  this ;  or,  did  not  the  circumstance  rather 

show  that  he  himself  was  conscious  that  his  marriage 

with  the  lady  was  not  binding  ?     But  this  is  not  all, 

for  there  was  the  evidence  of  Margaret  Miller,  that  she 

had  put  the  question  to  Macgregor,  as  to  who  had 

married  Mr.  uid  Mrs.  Jolly;  Macgregor  answered, 
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1828.  that  it  was  Doctor  Robertson  of  North  Leith,  and  that 
he  was  present  at  the  marriage.  I  rather  think  that 
V.  this  was  a  mistake,  and  that  he  was  not  present ;  but 
it  was  clear  he  knew  of  Mr.  Jolly's  marriage  soon 
after,  and  always  acknowledged  that  mairiage.  From 
all  this  it  is  impossible  to  believe  that  the  parties  could 
seriously  think  themselves  married.  But  the  case  is 
still  stronger.  In  October  1816,  Doctor  Macneil  and 
Mr.  and  Mrs.  Jolly  went  to  Holytown,  and  Macgregor 
accompanied  them;  and  from  the  evidence  of  Mary 
Hasty,  the  maid  of  the  inn,  it  appeared,  that  in  a 
double-bedded  room,  Mr.  and  Mrs.  Jolly  slept  in  one 
bed,  and  Macgregor  in  the  other.  Could  this  man 
think  that  he  himself  was  married  to  the  lady,  and  see 
the  adulterers  in  one  bed  together  ?  So  that  the  alleged 
marriage  never  could  have  been  solemnized,  for  there 
never  were  two  people  conducting  themselves  more 
completely  in  a  way  that  showed  they  never  considered 
themselves  as  married. 

Thus  far  then,  I  have  made  out  my  case  on  the  three 
first  points;  1st  That  it  is  impossible  to  afl&rm  the 
interlocutors  on  this  summons :  Sd.  That  there  is  no 
sufficient  legal  evidence  that  any  ceremony  at  all  took 
place  at  Joseph  Robertsons:  3d.  That  the  ceremony 
which  the  evidence  attempts  to  make  out  was  not,  under 
all  the  circumstances  of  the  case,  such  as  that  we  can 
infer  from  it  that  true  solemn  and  deliberate  consent 
to  marriage  which  the  law  of  Scotland  requires. 

Then  as  to  the  cases,  I  shall  only  cite  a  few  of  them, 
which  in  spirit  appear  more  particularly  to  bear  on 
this,  and  to  support  the  view  taken  on  behalf  of  the 
appellant.  [His  Lordship  here  mentioned  the  cases 
of  Campbell  v.  Cochrane^  1  Fac.  Coll.  299,  July  28, 
1747«  Macinnes  v.  MorCj  December  20,  I78I.  Taylor 
v.  Kdlo^  February  16,  1786.    Macgregor  v.  Campbell^ 
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28  November  1801,  et  presentim.     Napier  v.  Napier,       i828. 

November  1 800,  and  June  1 801 ,  referred  to  by  Mr.  Hume 

in  the  case  of  Dalrymple  v.  Dalrymple,  Dod.  Rep.]  «>• 

There  is  one  branch  of  the  evidence  which  I  have 
omitted,  but  which  may  deserve  a  few  words,  and  that 
relates  to  some  circumstances  which  took  place  antece- 
dent to  the  alleged  marriage.  Margaret  Kinlay,  or 
Shewan  speaks  of  Miss  Macneil  having  informed  her, 
in  Spring  1816,  that  she  was  going  to  be  married,  and 
asked  the  witness  to  be  bride's-maid.  This  was  when 
she  was  examined  in  1819>  and  then  she  could  not  say 
to  whom  Miss  Macneil  said  she  was  going  to  be  married, 
whether  to  Macgregor  or  Jolly ;  but  in  1823,  when  she 
was  again  examined,  she  distinctly  recollected  that  it 
was  to  Macgregor.  It  is  hardly  necessary  to  comment 
on  the  evidence  of  a  witness  who  recollects  so  well  in 
1823  what  she  could  not  recollect  in  1819.  Then  as 
to  the  evidence  of  White  the  lapidary,  his  evidence  de- 
pends entirely  on  the  circumstance  whether  when  Doctor 
Macneil  said  "  all  will  be  yours,"  he  directed  his  eye 
to  Macgregor,  or  to  his  daughter,  for  both  were  present, 
and  considering  that,  in  a  few  days  after.  Doctor  Mac- 
neil solemnly  and  openly  gave  his  daughter  to  Jolly, 
die  probability  certainly  is,  that  when  he  made  the 
remark  at  the  lapidary's,  it  was  addressed  to  his 
daughter.  As  to  the  evidence  of  Mr.  Neil,  the  printer 
who  employed  Macgregor;  he,  it  seems,  went  to 
Doctor  Macneil's  house  on  the  l6th  July  1816,  more 
than  a  month  after  the  marriage  of  the  appellant  with 
Mr.  Jolly,  to  whom  Doctor  Macneil  had  given  her 
away  in  the  most  open  and  solemn  manner,  and  the 
witness  drinks  her  health  as  Mrs.  Macgregor,  a  circum- 
stance which  either  excited  no  attention,  or  was  passed 
over  as  an  accidental  blunder  of  Mr.  Neil's.  These 
two  witnesses  must  have  been  deceived  or  mistaken,  or 
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1827*       conaidering  all  the  circumstances,  they  are  unworthy 
~     '     of  credit. 


■V 
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EidoHf  (Earl  of)  : — If  this  had  not  been  the  mostim- 
Lord  Eldon.  portant  case  that  I  ever  knew  come  before  a  court  of 
judicature,  I  should  have  been  satisfied  with  what  has 
been  already  said.  But  I  am  anxious  that  the  founda>- 
tion  of  the  judgment  of  this  House  should  not  be  left 
to  suppositions  and  notions,  which  it  might  be,  unless 
care  be  taken  that  the  real  ground  on  which  it  rests^ 
shall  be  understood. 

When  I  saw  the  conclusion  for  adherence  in  the 

summons,  I  very  much  doubted  whether,  even  if  the 

declaratcMr  were  right,  any  judgment  could  be  giyea 

for  the  adherence;  nor  indeed   does  the  respondent 

No  mdgment  appear  to  be  at  all  anxious  for  a  judgment  of  adherence, 

Son  of  adhel    ^^  object  evidently  being  the  enjoyment  of  the  lady's 

rence,  property.     I  only  desire  that  it  may  be  understood  that 

whatever  may  be  the  judgment  of  your  Lordships  on 
this  appeal,  the  individual  who  now  speaks  stands  com- 
pletely neutral  as  to  the  question  whether,  on  such  a 
proceeding  as  this,  the  appellant  would  be  bound  to 
return  to  the  embraces  of  Mr.  Macgregor. 

When  an  actual  marriage  does  take  place  between 
A.  and  B.,  that  cannot  be  undone  by  any  probabilities 
arising  from  the  conduct  of  the  parties  afterwards.  But 
on  the  other  hand,  although  it  has  been  said  that  it  is 
easy  to  make  marriages  in  Scotland,  nothing  is  more 
clear  than  that  by  the  law  of  Scotland  in  eases  of  iiregu* 
Uur  marriage,  such  as  per  verba  de  presentij  promise^ 
cum  ci^ula^  or  habit  and  repute,  the  consult  must  be 
full  and  deliberate,  and  not  influenced  by  fierce  cnr 
fraud.  When  a  marriage  is  so  constituted,  it  is  valid 
No  opinion  as  throiighout.  I  give  no  opinion,  as  the  question  is  not 
^  w^th^  l^^  Wore  US|  although  it  is  one  of  great  unportanoe, 
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whether  in  the  case  of  a  regular  marriage  in  Jade        i827. 
eccksicB,  evidence  can  be  admitted  to  show  that  it  is 
not  valid ;  I  give  no  opinion  on  that  point.  v. 

This  is  an  indisputable  principle  in  law,  that  when 


MACNEIL 
V. 
MACO&BOOa. 


a  marriage  is  actually  had,  it  cannot  be  disentangled  ^dence  of 
by  the  subsequent  conduct  of  either  or  both  of  the  cumstances 
parties.     When  a  marriage  is  once  had,  it  must  be  Jl^^  rebut'' 
sustained,  be  the  consequences  what  they  may.      The  '^«  presump- 
question,  therefore,  is,  whether  the  transaction  of  the  arising  from  a 
2Sd  of  May  1816  was  a  mere  idle  ceremony,  or  an  J^i"^^^" 
actual  constituting  of  marriage?   If  it  was  the  latter,  the  brated. 
marriage  must  be  sustained,  however  much  we  may 
regret  it.     But  I  have  the  authority  of  a  noble  and 
learned  Lord  (Stowell,)  who  long  held  a  prominent  l^/d  Stowell's 
situation  in  the  ecclesiastical  courts  of  this  country,  for 
asserting  that  he,  after  the  most  anxious  consideration 
of  the  evidence,  could  not  possibly  sustain   such  a 
marriage  as  this. 

Then  as  to  the  substance  of  the  summons.  After 
having  held  a  judicial  seat  in  this  House,  and  in 
a  superior  court  below  for  twenty-five  years,  I  may 
state,  and  it  may  be  the  last  time  that  I  may  have 
an  opportunity  of  stating  it,  that  no  one  could  be 
more  anxious  than  I  have  been  to  decide  these  cases 
according  to  the  principles  of  the  law  of  Scotland; 
but  I  do  say,  that  their  pleadings  ought  to  be  more 
strictly  attended  to  than  they  have  been.  As  to  the 
summons,  taking  that  to  be  the  declaration  of  Mac* 
gregor,  it  is  impossible  to  see  how  it  is  connected  with 
tlie  case  which  he  has  made  out  I  pass  over  some  of 
the  circumstances,  and  begin  with  the  journey  to  Holy- 
town,  in  the  spring  of  1816.  Let  it  be  remarked,  Marriage  at 
that  before  that  time  Macgregor  knew  that  Mr.  Jolly  ^o^y^o™- 
was  a  suitor  to  Miss  Macneil,  and  that  he  thought  that 
Mr.  Jolly  was  preferred.    Let  it  be  remarked  also,  that 
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Doctor  Macneil  was  a  clergyman,  and  he,  according  to 
the  summons,  celebrated  an  irregular  marris^  between 
Macgregor  and  Miss  Macneil  at  Holjrtown ;  and  it  is 
alleged  in  the  summons  that  this  marriage  was  con- 
summated, and  that  they  slept  in  the  same  bed ;  which, 
in  the  condescendance  however,  is  softened  down  to 
their  sleeping  in  the  same  room.     Give  me  leave  to 
say,  that  if  they  slept  in  the  same  bed,  that  circum- 
stance  was  capable  of  proof,  and  if  proved,  would  have 
put  an  end  to  the  whole  case.     But  the  testimony  of 
Mary  Hastie,  the  maid  of  the  inn,  is  the  other  way ; 
for  if  he  was  then  married,  what  difficulty  could  there 
be  in  going  to  the  same  bed,  unless  they  proceeded 
differently  in  these  matters  in  Scotland  from  what  they 
did  in  this  country  ?    But  what  she  says  is,  that  there 
not  being,  in  this  Scotch  inn,  three  separate  bed-rooms 
for  three  persons,  and  Doctor  Macneil  having  taken 
care  of  himself,  and  gone  to  bed  first  in  the  single- 
bedded  room,  a  difficulty  arose  as  to  how  this  bride 
and  bridegroom  should  be  disposed  of;  although  it  is 
very  likely,  that  if  Macgregor's  story  were  true,  one  bed 
might  have  served.     But  the  presumption  from  what 
she  says  is,  that  there  was  no  consummation ;  for  they 
slept  in  separate  beds,  although  in  the  same  room,  and 
the  lady,  with  true  Scotch  delicacy,  had  her  bed  sur- 
rounded with  sheets,  that  her  husband  might  not  set 
the  eyes  of  affection  upon  her.     Then  on  the  20th  .of 
May  the  party  returned  to  Edinburgh,  and  the  mar- 
riage at  Holytown  being  irregular  and  private,  it  was 
thought  proper  that  a  regular  marriage  should  take 
place  at  Edinburgh.     But  if  the  marriage  at  Holytown 
was  irregular  and  private,  the  marriage  had  at  Edin- 
burgh on  the  23d  of  May,  to  obviate  that  objection, 
was  the  most  extraordinary  that  ever  I  heard   of. 
^^  That  is  a  regular  marriage  (as  Mr.  Erskine  states) 
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Whefc  banns  ore  regularly  published  according  to  the       1828. 
rulee  of  th*  church ;"  but  Macgregor  thought  the  best 
mray  to  remove  all  objection  to  the  clandestine  and  »• 

irregular  marriage  was,  to  get  a  certificate  of  banns 
which  never  were  published,  and  could  not  have  been  Publication  of 
re^larl)^  published,  as  no  Sunday  intervened  between 
the  return  and  the  alleged  marriage ;  the  return  being, 
according  to  his  own  ntatement  in  his  condescendance, 
on  Monday  the  20th  of  May,  and  the  marriage  on 
Thursday  the  QSd ;  and  at  this  regular,  public,  and 
indisputable  marriage,  nobody  was  present  except 
Jos^h  Robertson,  his  wife  and  daughter ;  and  it  cer- 
tainly was  no  better  than  the  marriage  which  ^was  cele- 
brated by  Doctor  Macneil  at  Holytown.  As  to  Joseph 
Robertson's  book,  besides  the  objections  to  it  in  other 
respects,  why  was  this  private  book  produced  at  all  ? 
I  know  that  a  parish  register  may  be  produced  in  evi- 
<lence,  for  it  is  a  public  record  and  kept  by  law ;  but 
liow  can  this  private  memorandum-book  be  evidence? 

I  do  not  think  it  necessary  to  follow  my  noble  and 
learned  friend — for  learned  I  may  call  himi  having 
often  derived  much  assistance  from  him  in  these  Scotch 
^^ases — ^through  the  evidence  pf  Joseph  Robertson's  wife 


daufifhter.     I  do  not  at  present  consider,  whether  NownmouM 
«ucn  a  cause  as  this  can  with  propnety  be  allowed  to  partiet. 
^proceed  without  any  other  parties  than  the  pursuer  and 
defender,  or  whether  the  marriage  with  Mr.  Jolly  can  No  opinimi  m 
%e  affected  by  any  admissions  of  the  woman  who  was  sions. 
^i  party  to  both  marriages.     But  in  this  case  she  did 
viake  admissions,   and  if  you  take  them  at  all  you 
^srast  take  the  whole  together ;  and  then,  taking  the 
"vrhole  together,  she  denies  that  she  gave  a  deliberate 
<X)n8ent  to  this  marriage,  and  if  so,  can  you  look  at  the 
i¥hole  facts  and  circumstances  in  order  to  form  your 
opinion  whether  she  did  consent  or  not  ?     In  cases  of 
VOL.  I. — New  S.  T 
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1828.       irregular  marriage,  whether  per  verba  de  presenti,  by 

habit  and  repute,  or  promise  cum  copuia,  it  is  quite 

V-  clear  that  you  may  look  at  the  facts  and  circumstances^ 

and  if  so,  can  you  look  at  them  in  the  case  of  such 

a  marriage  as  this  ?     If  you  look  at  the  text  writers, 

and  at  the  opinions  of  the  eminent  Scotch  lawyers  who 

were  examined  in  the  case  of  Dalrymple  v.  DalrympUt 

such  as  Mr.  Hume,  Lord  Gillies,  Sir  Islay  CampbelU 

and  others — and  that  is  evidence  of  what  is  ScotclL 

Produnation    law — ^you  will  find  that  the  proclamation  of  banns  is 

©M«inr°to**^    essential  to  the  constitution  of  a  regular  marriage ;  and 

make  a  mar-     if  go,  this  is  an  irregular  marriage.     I  perceive  that  in 

one  or  two  cases  evidence  of  facts  and  circumstances 
have  been  admitted  to  rebut  the  presumption  of  con- 
sent arising  from  a  regular  marriage,  but  I  give  no 
opinion  whether  that  principle  can  be  properly  applied 
to  cases  of  marriage  regularly  celebrated  m  facie  ecck" 
The  marriage    sus ;  but  in  cases  of  irregular  marriage,  which  I  take 
bertMo^s  not    ^^^^  ^  be,  it  is  clearly  applicable.     If,  however,  an 
a  regular  mar-  irregular  marriage  is  clearly  constituted,  that  marriage 

is  certainly  valid ;  but  in  such  a  case,  if  you  have  not 
sufficient  evidence  of  it  in  the  actual  ceremony,  then 
circumstances  are  admissible  evidence.  Some  of  the 
cases  have  been  decided,  perhaps,  not  exactly  according 
to  the  evidence ;  but  the  principle  is  clear,  that  you 
may  look  at  the  facts  and  circumstances.  In  the  cases 
of  marriage  between  a  youth  of  fourteen  and  a  lady  of 
twelve,  I  am  not  sure  but  more  weight  has  been  given 
to  the  circumstance  of  fraud  than  should  have  been 
ascribed  to  it,  considering  that  the  law  has  said  that 
the  parties  at  that  age  are  capable  of  consent.  But 
the  question  here  is,  whether  there  was  a  clear,  actual, 
solemn,  and  deliberate  consent,  so  as  to  constitute  a 
marriage  at  the  time  of  the  celebration  ?  and  then  see 
what  the  case  is.     Before  the  marriage  at  Holjrtown, 
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it  is  clear  that  Macgregor  knew  that  Mr.  Jolly  was        1828. 
^a  suitor,  and  that  he  was  the  preferred  candidate ;  and      ^acneil 
"fchere  is  no  proof  that  the  marriage  was  there  consum-    _     v- 
'mated.     Macgregor  says  that  it  was ;  but  I  am  autho- 
:x-ized  by  the  evidence  to  say  that  the  allegation  is  false. 
Then  when  they  come  to  Edinburgh  they  resort  to 
"fthis  so  called  regular  marriage,  in  order  to  remove  any 
<loubts  that  might  exist  as  to  the  private  and  irregular 
^narriage :  but  if  such  was  the  purpose,  how  happened 
it  that  the  persons  most  intimately  connected  with  the 
family  never  heard  of  it  at  the  time  ?    We  know  what 
liappens  when  parties  go  to  Scotland  to  get  married, 
smd  are  again  married  here :  the  object  of  that  is,  to 
satisfy  the  parties  themselves  that  they  are  married, 
smd  to  satisfy  their  relations  and  friends  that  a  mar- 
riage has  taken  place;  but  can  any  one  believe,  that 
if  Doctor  Macneil  had  really  given  away  the  hand  of 
*he  lady  at  Holytown,  he  would  not  have  been  present 
^t  this  second  marriage?  or  that  he  had  become  so 
"weak  and  imbecile  in  a  few  days  as  to  be  able  to  do 
:iiothing  at  all  ?     No  man  having  recourse  to  a  regular 
i[narriage  for  such  a  purpose,  would  celebrate  it  with 
:iiobody  present  as  witnesses  except  that  man  Joseph 
-^Robertson,  who  was  a  disgrace  to  his  profession,  and 
liis  wife  and  daughter.     Every  one  knows  the  import-  Second  mar- 
^mce  which  the  law  of  Scotland  attaches  to  consum-  d^eof c^- 
^nation ;  and  if  a  regular  marriage  were  had  to  support  *®°^ 

1  ijiTi        .1  -1  No  evidence 

^m  irregular  one,  care  would  be  taken  to  have  evidence  of  consmmna- 
^f  the  consummation.     The  respondent  alleges  that  ^°* 
^consummation  did  follow ;  but  there  is  no  attempt  to 
3>rove  it,  and  I  do  not  believe  that  consummation  did 
take  place. 

Then  I  see  no  evidence  that  Jolly  ever  knew  that 
Macgregor  was  the  husband  of  the  appellant,  and  on 
the  13th  of  June  1816  he  married  her,  and  Doctor 
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I82S.       Macneil,  who  was  said  to  have  performed  the  marriage 
ceremony  at  Holytown,  goes  with  the  party  to  Doctor 


liACNCIL 


»•  Robertson  s  house,  and  there  conducts  himself  in  the 

solemn,  regular,  and  deliberate  manner  which  has  been 
described  by  Doctor  Robinson  and  his  wife.  Believe 
it  who  can,  that  he  who  so  conducted  himself  was  so 
imbecile  from  drunkenness,  or  the  breaking  down  of 
his  constitution,  as  to  destroy  the  effect  of  the  inference 
which  arises  from  his  not  being  present  at  the  alleged 
marriage  with  Macgregor.  I  should  have  told  a  jury, 
upon  my  Oath,  that  they  ought  to  give  no  credit  to 
this  story. 

Then  comes  the  fact,  that  Macgregor  had  gloves  on 
the  marriage  of  the  appellant  and  Mr.  Jolly,  according 
to  the  usual  custom  in  that  part  of  the  island ;  and  if 
he  did  not  attend  the  wedding-dinner,  it  is  clear  that 
he  was  frequently  a  guest  of  the  parties. 

Then  in  October  of  the  year  1816  Doctor  Macneil, 
who  no  doubt  had  recovered  from  his  alleged  imbe- 
cility, goes  to  Holytown  again,  accompanied  by  Mr. 
and  Mrs.  Jolly,  and  Macgregor.  On  that  occasion) 
Doctor  Macneil  having,  as  beforci  appropriated  to  him- 
self the  single-bedded  room,  Mr.  and  Mrs.  Jolly,  for 
whom  a  bed  had  been  asked,  slept  in  one  bed,  and 
Macgregor  in  another  in  the  same  room ;  and  was  that 
to  be  taken  as  evidence  of  his  having  ever  consented 
to  a  marriage  with  this  lady? 

There  is  another  circumstance  to  be  attended  to. 
This  Macgregor  was  a  sort  of  a  man  of  business,  and 
Dr.  Macneil  having  settled,  first  a  part,  and  afterwards 
the  whole  of  his  property  on  the  appellant,  somewhat 
in  the  way  of  a  donatio  mortis  causUy  Macgregor  gets 
possession  of  the  diseds.  This  confidence  of  Dr.  Mac- 
neil in  Macgregor  might  have  been  impaired  if  he 
had  been  told  of  Macgregoi^'s  alleged  tra&aactsoas  je? 
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-iative  to  his  daughter ;  but  Dr.  Macneil  dies,  and  then^  .1828. 
SIS  dead  men  tell  no  tales,  so  strange  tales  told  respect^ 
ing  the  dead  may  serve  the  purpose  of  some  of  the  ^»- 
living.  When  I  first  saw  this  case  I  confess  that  the 
conduct  of  the  respondent  appeared  to  me  so  disgusting, 
that  I  determined  that  I  should  not  come  to  a  judg- 
ment upon  it  until  I  had  got  rid  of  that  feeling,  and 
I  made  a  covenant  with  myself  that  no  impression 
should  remain  on  my  mind  except  what  might  arise 
fiom  the  consideration  of  the  law  of  the  case. 

His  statement  then  is,  that  he  has  a  claim  of  mar^- 
riage,  and  he  adds  to  the  declarator  a  conclusion,  that 
the  lady  should  be  restored  to  him,  that  they  might 
live  happily  together ;  the  claim  was  not  brought  for- 
ward till  all  these  circumstances  that  I  have  mentioned 
took  place ;  but  if  the  marriage  of  the  23d  was  valid, 
you  are  bound  to  say  so,  but  even  then  I  doubt  whether 
you  would  be  any  party  to  the  restoration  of  the  lady 
to  Macgregor. 

Then  was  there  in  tliis  case  a  solenm  and  deliberate 
cODsent  to  marriage  between  the  parties?  I  think,  from 
all  the  circumstances,  that  there  was  not;  that  the  whole 
Qcmduct  of  the  parties  shows  that  there  was  hq  such 
consent,  and  that  her  story  is  not  half  so  improbable 
as  his.  It  is  important  to  guard  against  a  decision 
that  might  have  any  tendency  to  upset  a  marriage  really 
constituted,  but  it  is  also  important  to  take  care  that  this 
most  solemn  relation  of  human  life,  in  order  to  make 
the  contract  valid,  must  be  entered  upon  in  a  solemn 
and  deliberate  manner.  The  safest  way  is  to  reverse 
the  interlocuters ;  but  I  doubt  whether  even  if  the  de- 
clarator could  be  supported,  you  could  go  on  to  the 
restitution  of  conjugal  rights.  I  agree  generally  in 
the  judgment  which  has  been  proposed  for  your  Lord- 
ships adoption,  but  we  must  tsd^e  care  not  to  prejudice 
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1838.       aay  other  cases,  and  that  our  judgment  should  sho^ 
on  the  face  of  it  only  what  we  mean  to  declare. 

Lord  Ljfftdhurst  (Chancellor): — I  rise  merely  to  stab 
l4)rd  ChaD.     that  I  concur  in  the  view  which  has  been  taken  of  thi 

case  by  my  noble  and  learned  friends ;  I  clearly  thml 
that  the  interlocutors  ought  to  be  reversed. 

After  the  manner  in  which  the  subject  has  beei 

treated,  and  I  may  say  exhausted,  it  is  not  my  intentioi 

to  travel  over  the  whole  of  the  ground  again.     1  st.  I  an 

of  opinion,  after  looking  at  the  charge  made  in  th( 

summons,  and  the  evidence  adduced,  that  the  charge 

Chiige  in  the  has  not  been  made  out,  but  disproved.     2dly.  I  an 

^^2221^^"^     satisfied  that  this  was  not  a  regular  marriage  in  any  waj 

TOi  no  repi-  Qf  representing  the  case ;  if  so,  you  are  entitled  to  lool 

at  the  facts  and  circumstances,  and  at  the  conduct  ol 
the  parties  before  the  alleged  marriage,  at  the  time 
when  it  took  place,  and  cubsequent  to  that  time ;  and 
without  going  into  the  details,  I  think  that,  looking  a1 
these  facts  and  circumstances,  and,  above  all,  at  the 
conduct  of  the  parties,  there  never  was  a  full,  deliberate 
and  uninfluenced  consent  given  on  both  sides,  and  ij 
so,  the  judgment  of  the  Court  below  cannot  be  sus- 
tained. 

Judgment  of  the  Court  below  reversed^ 
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MACNEIL  V.  MACGREGOR. 

(Marriage  Case.) 


SPECIAL  JUDGMENT. 


20'  JuniJ,  1828. 

Upon  due  consideration  of  -all  the  proceedings  in 
this  action  of  Declaration  of  Marriage,  at  the  instance 
of  Malcolm  Macgregor  against  Mary  Black  Macneil,  • 
particularly  of  the  summons  dated  25th  March  1818,' 
wherein  the  allegations    set    forth    are,    "  That  an' 
irregular  marriage  was  celebrated  between  the  said' 
Malcolm  Macgregor  and  the  said  Mary  Black  Mac- 
neil,   by  Doctor    Macneil,   at  HoUytown,  in  spring 
1816,   which   was   consummated   by   their   spending 
several  nights  together  in  the  same  bed,  and  that  they 
considered   it  proper,  on  their   return  to  Edinburgh 
VOL.  I. — New  S.  u 
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1828.  in  the  month  of  May  1816,  that  no  time  should  be 
j^^^^]^  lost  in  celebrating  in  facie  ecclesia  that  marriage  which 
V.  had  been  irregularly  celebrated  between  them,  and 
accordingly  they  were,  in  the  month  of  May  1816,  re- 
gularly married  by  the  Revered  Joseph  Robertson, 
minister  of  the  chapel  in  Leith  Wynd,  Edinburgh ;" 
and  upon  examination  of  what  has  been  established  by 
evidence  in  the  Courts  below,  with  reference  to  the 
facts  alleged  m  the  said  summons :  this-  House  is  of 
opinion  that  there  is  no  proof  whatever  of  any  mar- 
riage betwe^i  these  paarties  having  at  any  time  taken 
place  at  HoUytown,  or  of  any  regular  marriage  in  facie 
^ecclesuB  having  been  celebrated  between  them  at  Edin- 
burgh in  the  month  of  May  1816;  and  further,  this 
'  'House,  taking  into  consideration  all  the  facts  and  cir- 
vcumstances  proved  in  relation  to  the  conduct  of  the 
parties  both  before  and  after  the  2Sd  Mky  1816,  is  of 
opinion,  that  there  is  not  evidence  sufficient  to  justify 
^he  conclusion  that  the  said  Mary  Black  Macneil  and 
the  said  Malcolm  Macgregor  did,  on  the  23d  day  of 
May  1816,  or  at  any  other  time,  voluntarily  and  deli- 
berately express  that  real  mutual  consent  immediately 
to  contract  marriage,  which  by  the  law  of  Scotland  is 
necessary  to  give  Validity  to  such  an  irregular  mar- 
riage as  is  alleged  to  have  taken  plaice :  it  iid  therefore 
ordered  and  adjudg^  that  the  several  interlocutom 
•coinplaiaed  of  be  reversed,  and  that  the  further  pro- 
ceeding in  this  action  be,  and  the  same  is  hereby  re« 
mitted  to  the  Gpurt  of  Session,  with  instructions  to  give 
directions  to  the  Commissary  Court  to  dismiss  the 
declarator  of  marriage  raised  at  the  instance  of  the  said 
Malcolm  Macgregor,  by  summons  of  date  25  th  MarcL 
1818,  to  assoilzie  the  defender,  the  said  Maiy  Black 
Macneil,  from  all  the  conclusions  thereof;  and  thi» 
House  having  so  ordered  and  adjudged,  doth  not  think 
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it  necessary  to  determine  upon  what  has  been  submit-  i  S28. 

ted  to  its  consideration,  viz. :  whether  the  several  in-  '    ^    ' 

'                 ,  MACNBIL 

terlocutors  hereinbefore  mentioned  could  have  been  v.    ' 

deemed  duly  pronounced  in    proceedings  to  which  **^^°**^®** 
Robert  Jolly  and  the  children  of  the  defender,  Mary 
Black  Macneil,  were  not  parties. 
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"SSth  May, 
1827. 

^I8t  April, 
1828. 

3d  March, 
1829. 

Will. 

Trust. 

Devise. 

Power. 

Heir-at-law, 


APPEAL, 

FROM    THE    COURT    OF    CHANCERY,    ENGLAND, 


DUFFIELD    AND   WiFE 
DUFFIELD  AND  OTHERS 


Appellants. 
Respondents. 


G.  E.  devises  his  estates  at  S.  and  H.  to  trustees,  in  trust, 
**  in  case  there  should  be  but  one  son  of  my  daughter,  who 
shall  attain  the  age  of  21  years,  for  such  son,  his  heirs 
and  assigns  for  ever;  and  in  case  there  shall  be  two  or 
more  sons  who  shall  attain  the  age  of  21  years,  then  in 
trust  for  the  second  of  such  sons,  his  heirs  and  assigns 
for  ever :  and  in  case  there  shall  be  no  son  (of  the 
daughter)  who  shall  attain  the  aee  of  2 1  years,  then  in 
trust  for  such  of  the  daughters  (if  any)  as  shall  attain  the 
age  of  21  years,  or  before  that,  be  married  with  consent 
of  the  trustees,  her  heirs  and  assigns  for  ever/'  &c. 

And  as  to  the  residue  of  the  property,  of  whatever  descrip- 
tion, which  the  testator  should  be  possessed  of  or  entitled 
to  at  the  time  of  his  death,  in  trust,  to  convert  the  whole 
into  money,  and  invest  the  produce  in  the  funds  for  the 
benefit  of  testator's  daughter's  children,  in  the  manner  in 
the  will  mentioned. 

And  the  testator  empowered  the  trustees  to  apply  what 
should  appear  to  them  to  be  a  competent  part  of  the  rents, 
profits  and  proceeds  of  the  estates  and  funds,  for  the 
maintenance  of  such  of  the  children  as  should  be  pre- 
sumptively entitled,  during  their  minority. 

Testator  having,  after  making  his  will,  purchased  some 
additional  freehold  property,  executed  a  codicil,  by  which 
he  revoked  that  part  of  his  will  which  directed  the  sale 
of  his  residuary  freehold  property,  and  directed,  '*  that 
the  son  of  my  daughter  who  shall  first  attain  the  age  of 
21  years,  shall,  on  attaining  that  c^e,  change  his  name 
for  that  of  Elwes  ;  and  I  devise  to  such  son,  on  his  attain- 
ing the  age  of  21  years  and  changing  his  name  to  Elwes, 
all  my  freehold  property,  lands,  &c.,  his  heirs  and  assigns 
for  ever." 

No  son  of  testator's  daughter  by  her  said  husband,  during 
his  infancy,  and  no  daughter,  during  her  infancy  and 
non-carriage,  entitled  to  the  rents  and  profits  of  the  S. 
and  H.  estates. 
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If  the  younger  of  the  two  sons  should  die  in  infancy^  the 
elder  would  not  be  entitled  to  such  rents  and  profits  auring 
his  infancy,  and  that  a  third  son  becoming  a  second  son 
would  not  be  entitled  to  such  rents  and  profits  during  his 
infancy. 

The  rents  and  profits  during  the  infancy  of  the  sons,  and  the 
infancy  and  before  marriage  of  the  daughters,  belong,  to 
testator's  heir  at  law. 

As  to  the  maintenance,  there  being  two  sons,  infants,  at 
the  time  of  testator's  death,  the  trustees  should  execute 
the  power  by  applying  part  of  the  rents  and  profits  of  the 
premises  first  demised  to  the  maintenance  of  the  second 
of  such  sons  during  his  infancy ;  and  in  case  the  second 
son  died  in  infancy,  and  the  elder  became  an  only  son> 
the  trustees  should  apply  part  of  such  rents  and  profits  to 
his  maintenance  during  his  infancy ;  and  in  case  a  third 
son  should  be  born  during  the  inmncy  of  the  first,  the 
maintenance  for  the  first  son  to  cease,  and  part  of  the 
rents  and  profits  to  be  applied  for  the  maintenance  of  such 
third  son;  and  supposing  there  were  an  only  son  and 
an  infant  unmarried  daughter,  the  trustees  would  have 
no  power  to  apply  any  part  of  the  rents  and  profits  to  the 
maintenance  of  such  daughter  during  her  minority* 

No  son  of  testator's  daughter  is  entitled  to  the  freehold  es- 
tates mentioned  in  the  codicil  until  his  attaining  the  age 
of  21  years  and  assuming  the  name  of  Elwes ;  and  until 
the  happening  of  both  events,  the  rents  and  profits  of 
such  estates  belong  to  testator's  heir  at  law. 

Per  Lord  Eldon.- — I  hope  this  will  be  a  leading  case. 
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The  late  George  Elwes,  of  High-street,  Mary-le-bone, 
in  the  county  of  Middlesex,  being  seised  and  possessed 
of  very  considerable  real  and  personal  property  in  the 
counties  of  Middlesex,  Berks,  Suifolk,  Essex,  &c.  in 
1802  conveyed  his  manor  of  Marcham,  and  other  Marcham 
hereditaments  in  the  county  of  Berks,  to  trustees,  ^*'^^*^- 
to  secure  an  annuity  of  800  /.  per  annum  to  his  wife, 
Amelia  Maria  Elwes,  (afterwards  Hicks,)  for  the  sup- 
port of  herself,  and  the  maintenance  and  education  of 
his  and  her  infant  daughter  and  only  child,  Emily 
Frances    Elwes,    (aft<irwarcls   Duffield,)    during   their 
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joint  lives  if  they  should  so  long  continue  to  live  toge^ 
ther,  with  a  proviso  that  in  case  the  daughter  should 
many  under  age,  or  without  the  consent  in  writing  of 
the  father,  the  allowance  for  the  daughter  should  cease, 
and  the  trust  should  be  for  securing  a  life  annuity  of 
400  /•  per  annum  for  the  wife  for  her  separate  use. 

In  February  1810,  the  daughter,  being  then  eighteen 
years  of  age,  married  Thomas  Duffield  at  Gretna  in 
Scotland,  without  the  knowledge  of  her  father,  and  was 
soon  after  married  according  to  the  English  form  in 
Mary-le-bone  church. 

In  March  1811  the  fieither  made  his  will,  duly  exe- 
cuted and  attested,  and  thereby  devised  and  bequeathed 
as  follows : 

"  This  is  the  last  Will  and  Testament  of  me 
George  Elwes,  of  High-street,  in  the  parish  of  Saint 
Mary-le-bone,  otherwise  Marybone,  in  the  couiity  of 
Middlesex,  esquire : — First,  my  will  is,  and  I  direct, 
**  that  all  my  debts  and  funeral  expenses,  and  the 
^^  e^pences  of  provipg  this  my  will,  shall  be  paid  in 
^'  manner  hereinafter  mentioned  and  directed.  And 
whereas  by  a  settlement  made  previous  to  my  mar- 
riage with  my  dear  wife  Amelia  Maria  Elwes,  she  is 
entitled  to  the  dividends  of  3,SSS/.  6  s.  8  d.  consoli- 
dated three  per  cent  Bank  annuities  for  her  life  in 
case  she  ^virvives  me,  as  or  in  the  nature  of  a  jointure 
or  provision  of  maintenance  and  in  lieu  of  dower, 
and  the  same  Bank  annuities  are  by  the  said  settle- 
ment declared  to  be  in  trust,  from  and  aftier  my 
decease  and  the  decease  of  my  said  wife,  for  the 
child  or  children  of  our  marriage,  in  manner  therein 
mentioned :  and  whereas  imder  and  by  virtue  of  the 
'^  limitations  contained  in  a  certain  indenture  of  settle- 
ment, bearing  date  on  or  about  the  7th  day  of  Oc« 
tober  in  the  year  1802,  and  expressed  to  be  made 
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between  me  George  Elwes  c^the  first  part,  my  said  issb. 
wife  Amelia  Maria  Blwes  of  the  aeccmd  part,  and 
Jc3m  EUwes,  esquire,  and  Francis  Wa^tie^  esquire, 
of  the  tixird  part,  my  said  wife  ia  entitled  for  her  life 
to  an  annuity  or  yearly  rent-charge  of  400/.  issuing 
and  payable  out  of  the  manor  of  Marcham,  in  the 
county  of  Berks,  imd  divers  freehold  and  leasehold 
messuages,  &rms,  lands,  tenements  and  hereditaments 
in  the  several  parishes  or  places  of  Marcham,  Fril- 
ford,.  Cotwell  and  Grarford,  and  elsewhere,  in  the 
said  county  of  Berks ;  now  I  do  by  this  my  will 
ratify  and  confirm  the  said  jointure  and  annuity  to 
my  said  wife.  And  I  give  and  bequeath  unto  my 
dear  daughter  Amelia  Maria  Frances  Duffield 
{meahing  thereby  his  daughter  the  appellant  Emily 
Frances  Duffield),  the  wife  of  Thomas  Duffield,  and 
her  assigns,  for  and  during  the  term  of  her  natural 
life,  all  that  my  leasehold  messuage  or  dwelling- 
house,  with  the  aj^urtenances,  situate  in  High- 
street,  Mary-le-bone,  aforesaid ;  and  I  do  declare 
that  the  same  shall,  from  and  after  her  decease,  fall 
into  the  residue  of  my  personal  estate  hereinafter 
devised :  and  I  give  and  bequeath  unto  my  said 
daughter  all  my  carriages,  horses,  household  furni- 
ture and  goods,  plate,  linen,  china,  stock  of  wines 
and  other  liquors,  which  shall  be  in  and  about  the 
said  messuage  or  dwelling-house,  or  in  or  about  any 
other  house  or  houses  in  which  I  may  dwell  or 
which  I  may  inhabit  at  the  time  of  my  decease.  And  Devise  of 
I  give  and  bequeath  unto  my  brother  John  Elwes,  of  park  and  Ha- 
Portman-square,  in  the  parish  of  Saint  Mary-le-bone  ''^^^  ettotet. 
aforesaid,  esquire,  and  Abraham  Henry  Chambers,  of 
Bond-street,  in  the  said  county  of  Middlesex,  banker 
(meaning  the  respondent  Abraham  Henry  Chambers), 
and  their  heirs,  all  that  my  freehold  and  eopyhold 
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"  farm  and  estate  situate  lying  and  being  in  South- 
"  wood  Park  in  the  county  of  SuflFolk,  which  I  lately 
purchased  from  John  Pjrtches,  esquire,  and  the 
copyl^old  part  whereof  I  have  already  surrendered  to 
the  u3es  of  my  will,  and  also  all  that  my  freehold 
farm  and  estate  at  Haverhill  in  the  county  of  Essex, 
to  for  and  upon  such  trusts  as  are  in  and  by  this  my 
will  expressed  and  declared  thereof;  (that  is  to  say) 
in  case  there  shall  be  but  one  son  of  my  daughter 
Amelia  Maria  Frances  Duffkld  by  her  presetU  hus- 
band the  said  Thomas  Duffield^  who  shall  attain  the 
age  o/Ql  years f  upon  trust  for  such  son^  his  heirs  and 
assigns  for  ever ;  and  in  case  there  shall  be  two  or  more 
sons  of  the  said  Amelia  Maria  Frances  Duffieldf  who 
"  shall  attain  the  age  of  0,1  years  j  then  in  trust  for  the 
second  of  such  sons,  his  heirs  and  assigns  for  ever ; 
and  in  case  there  shall  be  no  son  of  the  said  Amelia 
Maria  Frances  Driffield  by  the  said  Thomas  Diiffieldi 
^*  p}ho  shall  attain  the  age  of  21  years,  then  upon  trust 
^f' for  such  of  the  daughters  f if  any)  of  the  said  Amelia 
Maria  Francis  Duffield  by  the  said  Thomas  Duffieid, 
as  shallfrst  attain  the  age  of  9,1  years,  or  be  married 
under  that  age  with  the  consent  of  the  trustees  or  trustee 
**  for  the  time  being  of  this  my  will,  and  the  heirs  and  as- 
signs of  such  daughter  for  ever ;  but  if  there  shall  not 
be  any  son  of  the  said  Amelia  Maria  Frances  Duffield 
by  the  said  Thomas  Duffield,  who  shall  attain  the  age 
of  21  years,  nor  any  daughter  who  shall  attain  that 
age  or  be  married,  and  the  said  Thomas  Duffield 
shall  depart  this  life,  leaving  the  said  Amelia  Maria 
Frances  Duffield  him  surviving,  then  upon  such  and 
"  the  same  trusts  for  the  benefit  of  the  children^  as 
^'  well  sons  as  daughters  of  the  said  Amelia  Maria 
*^  Frances  Duffield  by  any  second  husband  with  whom 
''  she  may  happen  to  intermarry,  as  are  hereinbefore 
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expressed  and  declared  of  and  concerning  the  said 
freehold  and  copyhold  farms   and  estates  for  the 
**  benefit  of  the  children  of  the  said  Amelia  Maria 
Frances  Duffield  by  the  said  Thomas  Duffield ;   but 
if  there  shall  not  be  any  son  of  the  said  Amelia  Maria 
Frances  Duffield  by  such  after-taken  husband,  who 
shall  attain  the  age  of  21  years,  nor  a  daughter  who 
shall  attain  that  age  or  be  married  with  such  con- 
sent as  aforesaid,  then  upon  trust  for  my  brother 
John  Elwes,  of  Portman-square,  in  the  said  parish 
of  Saint  Maiy-le-bone,  in  the  county  of  Middlesex, 
esquire,  his  heirs  and  assigns  for  ever."     And  the 
'said  testator  George  Elwes  by  his  said  will  then  gave 
and  bequeathed  to  the  said  John  Elwes  and  Abraham 
Henry  Chambers  such  a  sum  of  money  in  the  public 
'Stocks  of  Great  Britain  as  would  produce  an  annual 
sum  of  forty  pounds,  and  directed  that  the  said  John 
Elwes  and  Abraham  Henry  Chambers,  and  the  survivor 
of  them,   his   executors    administrators  and   assigns, 
should   stand   possessed  of  such   principal   sum,   iu 
trust,  to  pay  the  dividends  thereof  to  <Mr  for  the  sepa- 
rate use  of  Elizabeth  Ward,  the  wife  of  John  Ward, 
during  her  life  ;  and  after  the  decease  of  the  said  Eli- 
zabeth Ward,  the  said  testator  willed  that  such  prin- 
cipal sum  in  the  stocks  should  become  part  of  the 
residue  of  his  personal  estate  thereinafter  bequeathed  ; 
and  he  gave  unto  Elizabeth  Surman,  the  mother  of  the 
said  Elizabeth  Ward,  an  annuity  of  ten  pounds  a  year 
for  her  life ;  and  he  gave  and  bequeathed  unto  the 
said  John  Elwes  and  Abraham  Henry  Chambers,  their 
executors,    administrators   and    assigns,    the    further 
feum  of  1,500/.   three   per  cent  consolidated   Bank 
annuities,  upon  trust,  that  the  dividends  and  interest 
thereof  might  from  time  to  time  for  ever  be  paid  to  the 
minister,  churchwardens  and  overseers   for  the  time 
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being  of  the  parish  of  Marcham  aforesaid,  to  be  by 
them  disposed  of  yearly  in  Christmais  week  in  manner 
therein  mentiooedi  for  clothing  poor  bojrs  and  poor 
girls  resident  in  Marcham  aforesaid^  and  otherwise  for 
the  benefit  of  the  poor  there ;  and  the  testator  gave 
50/.  to  each  of  the  children  of  the  late  John  Mocehen; 
therein  described,  who  should  be  living  at  the  time  of 
his  deoease ;  and  he  gave  to  each  of  them  the  said 
John  Elwes  and  Abraham  Henry  Chambers  the  sum 
0{5OOL  (^lawful  money  current  in  England,  for  the 
(rouble  &ey  would  have  in  the  execution  of  that  his 
wUl,  provided  they  would  act  in  the  trusts  thereof,  but 
not  othen/nse.  And  the  said  testator  then  devised  and 
bequeathed  as  follows ;  that  is  to  say :  ^^  and  as  to,  for 
and  concerning  all  the  rest,  residue  and  remainiiiy 
of  the  property  of  which  I  shall  be  possessed,  or  to 
which  I  shall  be  entitled  at  the  time  of  my  decease,, 
jor  over  which  I  have  a  disposing  power,  wfaethar  the 
^^  same  consist  wholly  or  in  part  of  estates  of  fireehold, 
cppyhold  or  for  years,  money  in  the  funds,  upcuk 
mortgage  or  otherwise  out  upon  security  or  at  int^ 
^^  rest,  debts,  or  of  whatever  other  nature  or  kind  the 
samie  or  any  part  thereof  may  be,  I  give  devise  and 
bequeath  the  same  and  every  part  thereof  unto  the  -= 
said  John  Elwes  and  Abraham  Henry  Chambeafs,  . 
^'  their  heirs,  executors,  [administrators  and  assists,  - 
upoi^  trust,  that  they  the  said  John  Elwes  and 
Abraham  Henry  Chambers,  or  the  survivor  of  them> 
or  the  heirs,  executors,  administrators  or  assigns  of 
si|ch  survivor,  do  and  shall,  with  i^  convenient 
speed  after  my  decease,  sell,  dispose  of  and  convey 
all  and  singular  my  freehold,  copyhold  and  leasehold 
estates,  with  the  appurtenances,  either  together  or  in 
parcels,  and  either  by  public  auction  or  private 
contract,  as  to  him  or  them  shall  seem  best,  imto 
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any  perspn  or  persons  who  shall  be  willing  to  become 
and  \^  the  purcha^  or  purchasers  thereof^  or  of  any 
part  thereof  ior  the  most  money  and  best  pricey  that 
can  be  rea£Kmably  had  or  gotten  for  the  same,  and  to 
makp  and  execute  all  such  deeds^  surrender,  conyey- 
ajD|ceS;  assignments  and  assurances  in  the  law^  as 
s^all  bje  necessary  or  proper  for  perfecting  the  sale 
and  transfer  thereof;  and  also  do  and  shall  make 
fttle  of,  and  cppvert  into  money,  all  such  part  and 
parts  th^^f  as  shall  consist  of  money  out  upon 
JOQIiortgage  or  other  security  at  interest  or]  otherwise ; 
and  also  get  in  all  debts  which  shall  be  due  and 
pwing  jto  pie  at  the  time  of  my  decease,  in  ^uch 
j^anner  as  they  shall  think  expedient;  and  I  do 
l^eby  expressly  direct  and  declare,  that  the  receipt 
and  receipts  of  the  said  John  Elwes  and  Abraham 
Henry  CJijambers,  and  of  the  survivor  of  them>  his 
lieir^,  ex)ecutoi%,  administrators  and  assigns,  for  all 
nnmies  paid  under  and  by  virtue  pf  this  my  will^ 
shall  fa  all  cases  be  a  sufiipient  and  effectual  dis^ 
charge  and  discharges  for  such  sum  or  sums  of 
mppey  as  sl^al)  therein  respectively  be  expressed  or 
acknowledged  to  be  received;  and  the  person  or 
pers(ms  paying  any  such  sum  or  sums  of  money, 
his  her  or  their  heirs,  executors,  administrators  or 
assigns,  shall  not  afterwards  be  obliged  to  see  to  the 
application  or  be  in  any  manner  answerable  for  the 
misapplication  or  nonapplication  of  the  same  or  any 
part  thereof.  And  it  is  my  will,  and  I  do  hereby 
declare  and  direct,  that  the  said  John  Elwes  and 
Abraham  Henry  Chambers,  and  the  survivoar  of 
them,  his  executors,  administrators  and  assigns,  shall 
stand  and  be  possessed  of  and  interested  in  the 
monies  to  arise  or  be  gotten  in  by  the  means  afore- 
said or  otherwise,  under  and  by  virtue  of  this  my 
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will,  in  trasty  in  the  first  place,  from  and  immediateFjr 
after  my  decease,  to  satisfy  and  discbarge  all  such 
"  debts  as  sball  be  due  and  owing  by  me  to  any  per- 
"  son  or  persons  whomsoever  at  the  time  of  my  decease, 
"  or  which  shall  afterwards  accrue  due ;  and  in  the 
*'  next  place,  to  pay,  satisfy  and  discharge  my  funeral 
"  expenses,  and  the  expenses  of  proving  this  my  will, 
"  and  then  to  pay  and  discharge  the  several  legacies 
and  bequests  which  I  have  given  or  bequeathed  or 
shall  give  or  bequeath  by  this  my  will,  or  by  any 
codicil  or  codicils  thereto ;  and  after  full  payment 
and  satisfaction  thereof,  in  trust,  forthwith  to  lay  out 
and  invest  such  a  portion  of  the  residue  of  the 
monies  to  arise  and  be  produced  by  the  means  afore- 
said, in  the  purchase  of  so  much  and  such  sum  of 
three  per  cent  consolidated  Bank  annuities,  in  the 
^*  names  of  them  the  said  John  Elwes  and  Abraham 
Henry  Chambers,  or  of  the  survivor  of  them,  his 
executors,  administrators  or  assigns,  as  the  yearly 
"  dividends  thereof  will  amount  to  the  sum  of  1,000/. 
of  lawful  money  current  in  England,  and  upon  trust 
that  they  the  said  John  Elwes  and  Abraham  Henry 
Chambers,  and  the  survivor  of  them,  his  executors^ 
administrators  and  assigns,  do  and  shall  from  time  to 
time,  during  the  natural  life  of  my  said  daughter 
Amelia  Maria  Frances  Duffield,  pay  or  cause  to  be 
paid  all  the  dividends  of  the  said  three  per  cent 
consolidated  Bank  annuities  so  to  be  purchased,  as 
the  same  shall  accrue  and  be  received,  into  the  proper 
hands  of  the  said  Amelia  Maria  Frances  Duffield, 
or  to  such  person  or  persons  as  she  in  writing  signed 
with  her  proper  hand  shall,  notwithstanding  her 
coverture,  direct  or  appoint  (but  so  as  that  the  same 
be  not  by  way  of  anticipation),  for  her  sole  and 
separate  use  and  benefit,  exclusive  of  and  free  fjpom 
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•*  the  power,  control,  debts  and  engagements  of  the  said 
**  Thomas  Duffield,  or  any  future  husband  whom  she 
may  happen  to  marry,  and  wherewith  he  the  said 
Thomas  Duffield  or  any  future  husband  shall  not  in 
an]n¥ise  intermeddle ;   and  the  receipt  or  receipts 
"  of  the  said  Amelia  Maria  Frances  Duffield  alone,  or 
of  such  person  or  persons  to  whom  she  shall  so 
direct  or  appoint  the  same  to  be  paid  as  aforesaid^ 
signed  with  her  or  their  hand  or  hands,  shall  from 
time   to  time   be  a  good   and   sufficient   discharge 
for   so  much  of  the  said   dividends,   interest  and 
annual  produce  as  shall  be  therein  expressed  and 
acknowledged  to  be   received ;    and   I   do  hereby 
declare  and  direct,  that  the  said  three  per  cent  con- 
solidated Bank  annuities  so  to  be  purchased  as  last 
**  aforesaid,  shall,  from  and  after  the  decease  of  my 
said  daughter  Amelia  Maria  Frances  Duffield,  fall 
into  and  be  taken  as  part  oif  my  said  personal  estate, 
and  be  disposed  in   manner  hereinafter  declared 
thereof.    And  as   to,  for  and  concerning  the  then 
•  *  residue  of  the  monies  to  arise  and  be  produced  by 
•*  the   sales  hereinbefore  directed  to  be  made  of  my 
•*  said  real  and  personal  estate,  upon  trust,  to  lay  out 
^'  and  invest  the  same  in  the  purchase  of  parliamentary 
**  stocks  or  funds  of  Great  Britain,  or  upon  real  secu- 
rities at  interest,  in  the  names  of  them  the  said  John 
Elwes  and  Abraham  Henry  Chambers,  or  the  sur- 
vivor of  them,  his  executors  administrators  or  assigns, 
^  upon  the  trusts  and  for  the  intents  and  purposes, 
**  and  with  under  and  subject  to  the  several  powers, 
'*  provisoes   and  declarations   hereinafter   expressed ; 
**  (that  is  to  say)  in  case  there  shall  be  only  one  child 
"  of  the  said  Amelia  Maria  Frances  Duffield  by  the  said 
*'  Thomas  Duffield,  in  trust  that  they  the  said  John 
"  Elwes    and  Abraham  Henry  Chambers,    and   the 
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1896.  ^*  survivor  of  them,  his  executors,  administniton  or 

svFFiBLD  '^  assigns,  do  and  lihall  pay,  assign,  transfisr  or  assure 

and  wife  <<  the  Said  stocks,  funds  and  securities,  and  ike  ^Sin- 

DurFiBLD  ''  dends,  interest  and  annual  proceeds  thereof,  unto 

and  others,  a  g^j^,]^    ^^^  ^j.  ^j^jy  ^hild  at   or  on  his  attaining 

^^  the  age  of  91  years  if  a  son,  or  at  or  on  her  attaining 

''  that  Bg^f  or  being  married  with  the  consent  in  writ- 

^^  ing  of  the  trustees  for  the  time  being  of  this  my 

chSdrem    ^  **  "^W,  if  a  daughter  :  and  in  case  there  shall  be  two 

^'  or  three  children  of  the  said  Amelia  Maria  Frances 
**  Duffield  by  the  said  Thomas  Duffield,  then  that  tliey 
^'  the  said  John  Elwes  and  Abraham  Henry  Cham- 
^'  bers,  or  the  survivor  of  them,  shall  and  do  stand 
**  possessed  of  the  said  stocks,  funds  and  securities, 
*'  and  the  dividends,  interest  and  .  annual  proceeds 
*^  thereof,  upon  trust  for  such  two  or  three  childrcsi, 
**  equally  to  be  divided  between  them,  share  and  share 
**  alike,  the  share  or  shares  of  such  of  them  as  shall  be 
^^  a  son  or  sons  to  be  paid,  assigned^  traniaferfed  or 
^'  assured  to  him   or  them  on  his  or  their  attaining 
**  the  1^  of  21   years,  and  the   share  or  shares  of 
'^  such  of  them  as  shall  be  a  daughter  or  daughters 
*^  to  be  paid,  assigned*,  transferred  or  assured  to  her 
'^  or  them   on  her  or  their  attaining  the  age  of  21 
^*  yeafs,  or  being  married  with  such  consent  as  afoi^ 
^'  said  :   and   my   will  is,   that   in  case  any  one   or 
**  more  of  such  children,  being  a  son  or  sons,  shall 
*^  depart  this  life  under  the  age  of  21  years,  or  being 
^*  a  daughter  or  daughters,  shall  depart  this  life  under 
'^  that  age,  and  without  being  married  with  such  con- 
*^  sent  as   aforesaid,  then  the  shares  of  him,  her  or 
'^  them  so  dyii^,  shall  accrue  and  go  to  the  survivcM^ 
^^  and  survivor  of  such  children,  in  equal  shares  and 
^*  proportions,  if  more  than  one,  and  if  but  one,  then 
<^  the  whole  to  such  one,  and  be  paid,  assigned,  trans- 
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^*  ferred  or  assured  to  him,  her  or  them,  together  with        1 829. 
^'  aiid  at  the  same  time  as  his,  her  or  their  original      *    ^;    ' 

.    ^  -  DUFPIELD 

^*  sBare  or  shares  are  and  is  by  this  my  will  directed      and  wife 
•*  to  be  paid,  assigned,  transferred  or  assured;  pro-     Nuffield 
•*  vided  always,  that  if  any  or  either  of  such  children,     ^^  othen. 
^*  being  a  son  or  sons,  shall  happen  to  depart  this  life 
<*  under  the  age  of  21  years,  having  lawful  issue  of 
^*  his  or  their  bodies  living   at  the  time  of  his  or 
^*  their  decease  or  deceases,  or  bom  within  due  time 
^*  thereafter,  then  the  share  or  shares  of  him  or  theitl 
80  dying  and  having  issue,  shall  go  and  belong  to 
his  or  their  child  or  children,  and  shall  not  survive 
to  or  amongst  the  others  or  other  of  such  two  or 
three  childrea:  and  my  will  is,  that  in  case  there  Trust  in  case 
shall  h^  four  or  more  children  of  the  said  Amelia  offourorniore 
M^a    Frances    Duffield,    by    the    said  Thomas 


Duffield^  that  the  said  John  Elwes  and  Abrahanl 
H^iry  Chambers,  and  the  survivor  of  them,  his  elce- 
cutors,  administrators  and  assigns,  shall  stand  and 
be  possessed  of  the  said  stocks,  funds  and  securi- 
^  tie^  and  the  dividends,  interest  and  annual  pro- 
ceeds thei^f)  upon  trust,  in  the  first  place,  to  pur- 
chase with  a  competent  part  thereof,  or  otherwise  to 
set  apart  thereout,  the  sum  of  50,000/.  three  pei" 
cent  consolidated  Bank  annuiti^,  and  to  stand  pos- 
sessed thereof,  and  of  the  dividends,  interest  and 
annual  proceeds  thereof,  in  trust  for  such  son  of  the 
said  Amelia  MiUia  Frances  Duffield  by  the  said 
^'  Thomas  Duf&eld,  who,  ilnder  the  trusts  of  a  settle-  Tin's  settle- 
"  ment  now  intended  to  be  forthwith  made,  shall  becOTie  ^^fof^ 
*'  possessed  of  an  estate  tail  in  the  said  manor  of  Marcham  was 
^*  Marcham,  and  the  messuages,  farms,  lands,  tenements 
^^  and  hereditaments^  which  shall  be  comfmsed  in  the 
<<  same  settlement;  and  subject  to  the  pa}mfient  or 
^*  setting  apart  of  the  said  sum  of  50,000?.  three  per 
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cent  consolidated  Bank  annuities,  my  will  is,  that 
the  said  John  Elwes  and  Abraham  Henry  Chambers, 
and  the  survivor  of  them,  his  executors,  adminis- 
trators and  assigns,  shall  stand  and  be  possessed  of 
the  then  residue  of  the  said  stocks,  funds  and  secu- 
rities, and  the  dividends,  interest  and  annual  pro- 
ceeds thereof,   upon  trust  for  such  four  or  more 
children  (exclusive  of  such  son  as  last  aforesaid)  of 
the  said  Amelia  Maria  Frances  Duffield,  equally  to  be 
divided  between  them,  share  and  share  alike,  and  to 
be  paid,  assigned,  transferred    or  assured  to  them 
respectively  at  the  same  time  or  times,  and  with 
such  benefit  of  survivorship  amongst  them,  and  in 
such  manner  in  all  respects  as  is  hereinbefore  directed 
and  declared   of  and  concerning  the   said  stocks, 
funds   and  securities,   and   the  dividends,   interest 
and  annual  proceeds  thereof,  in  the  event  of  there 
being  only  two  or  three  children  of  the  said  Amdia 
Maria  Frances  Duffield,  by  the  said  Thomas  Duffield :  ^ 
and  in  case  the  said  Thomas  Duffield  shall  happea.^on 
to  depart  this  life,  leaving  the  said  Amelia  Maria^^s-a 
Frances  Duffield  him  surviving,  and  without  leavin^^^g 
any  issue  by  her,  or  if  he  shall  leave  issue  by  her. 
and  all  such  issue  being  sons  shall  depart  this  life 
under   the   age  of  twenty-one  years,  and  withou' 
lawful  issue,  and  being  daughters  shall  depart  thi& 
life  under  that  age,  without  having  been  m 
with  such  consent  as  aforesaid,  then  my  will  is,  an* 
I  do  hereby  declare  and  direct,  that  the  said  Johcr3 
Elwes  and  Abraham  Henry  Chambers,  and  the  sui — 
vivor  of  them,   his   executors,    administrators  anc? 
assigns,  shall,  from  and  after  such  the  decease  of  th^ 
said  Thomas  Duffield  and  failure  of  issue  as  afore- 
said, stand  and  be  possesed  of  and  interested  in  the 
stocks,  funds  and  securities,  in   or  on  which  the 
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'  monies  to  arise  and  be  produced  from  the  residue  of 
^  my  real  and  personal  estate,  hereinbetbre  devised 

*  under  the  trusts  hereinbefore  declared  thereof,  shall 
'  be  laid  out  or  invested,  upon  trust  to  pay  the  inte- 

*  rest,  dividends  and  annual  proceeds  thereof  from  time 
'  to  time,  during  the  natural  life  of  the  said  Amelia 
'  Maria  Frances  Duffield,  to  such  person  or  persons 

*  as  she  by  any  note  in  writing  signed  with  her  own 
^  hand  shall,  whether  covert  or  sole,  and  notwith- 
^  standing  her  coverture  (but  so  as  the  same  be  not 

*  by  way  of  anticipation),  appoint  to  receive  the  same, 

*  and  in  default  of  such  appointment,  then  upon  trust 
^  to  pay  the  said  interest,  dividends  and  annual  pro- 
'  ceeds  into  the  proper  hands  of  the  said  Amelia 
'  Maria  Francis  Duffield  for  her  separate  and  peculiar 
^  use  and  benefit,  not  subject  or  liable  to  the  debts, 
^  control,  dispositions  or  engagements  of  any  husband 
'  with  whom  she  may  hereafter  happen  to  intermarry, 
'  and  for  which  her  receipts  alone  shall  be  good  and 
'  sufficient  discharges :  and  in  case  the  said  Amelia 

•*  Maria  Frances  Duffield  shall  happen  to  marry 
^  a  second  husband,  and  there  shall  be  any  issue  of  her 
?*  body  by  such  second  husband,  then  my  will  is,  and 
*^  I  do  direct,  that  the  said  John  Elwes  and  Abraham 
Henry  Chambers,  and  the  survivor  of  them,  his  exe- 
cutors, administrators  and  assigns,  shall,  from  and 
after  her  decease,  stand  possessed  of  the  said  stocks, 
^'  funds,  and  securities,  and  the  interest,  dividends  and 
annual  proceeds  thereof,  upon  such  and  the  same 
trusts,  for  the  benefit  of  the  children  of  such  se- 
cond marriage,  as  are  by  this  my  will  declared  of 
and  concerning  the  said  stocks,  funds,  securities, 
interests,  dividends  and  annual  proceeds  for  the 
l>enefit  of  the  children  of  the  said  Amelia  Maria 
Trances  Duffield  by  the  said  Thomas  Duffield ;  and 
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1828.       ^^  in  case  of  the  decease  of  the  said  Amielia  Maria 
*    ""    ^      «  Frances  Duffield,  without  leavimr  any  issue  of  her 
and  wife      <'  bodjT,  who  by  virtue  of  the  trusts  of  this  my  will  shall 
DuvftiLD     ^'  become  entitled  to  the  said  stocks,  funds  and  aeeu- 
and  otiiert.     «  rities,  and  the  dividends,  interest  and  annual  pro- 
'^  ceeds  thereof,  then  I  give,  bequeath  and  dispose  of 
the  same  stocks,  funds  and  securities,  and  the  divi- 
dends,  interest    and  annual  proceeds   thereof^    in 
^'  manner  following ;  (that  is  to  say)  I  give  the  sum 
*^  of  1,000/.  three  per  cent  consolidated  Bank  annui- 
*^  ties  to  the  said  John  Elwes  and  Abraham  Henry 
'^  Chambers,    their     executors,     administrators    and 
assigns,   upon  trust,  and   to   the   intent  that  the 
interest    and    dividends  thereof  may  from  time  to 
time   for    ever   be    paid  to  the  minister,  chorch- 
*'  wardens  and  overseers  for  the  time  being  of  the 
'^  parish  of  Marcham  aforesaid,  to  be  applied  by 
'^  in  the  same  manner  as  the  interest  and  dividends 
<<  the  sum  of  1,500/.  like  Bank  annuities  hereinbefo: 
'^  given  to  them ;  and  I  give  the  sum  of  l,00OiL 
^^  lawful  money  current  in  England  to  the  trustees 
**  the  Middlesex  Hospital,    to   be   applied    for  th 
"  purposes  of  that  Institution ;  and  I  give  the 
^^  of  500/.  of  like  lawful  money  to  Just  Alt,  the 
^^  of  George  Alt,  now  in  the  Blue-coat  school ;  aod^     / 
^'  give  the  sum  of  500  /•  of  like  lawful  money  to  tkzae 
^^  Reverend  William  Hicks,  of  Great  Marlow,  in  the 
^'  county  of  Bucks,  clerk;   and  I  give  the  sum   of 
•*  10,000/.  of  like  lawful  money  to  my  nephew  Henry 
^^  Elwes,  son  of  my  brother  John  Elwes ;  and  I  give 
^^  to  each  of  the  children  of  the  late  John  Mofdiefl 
*^  aforesaid,  the  sum  of  SOO/.  of  like  lawful  monef, 
<*  and  to  each  of  the  grand-children  of  the  said  Johtt       I  7 
^<  Morehen  the  sum  of  100/.  of  like  lawful  mon^y: 
<<  And  as  to,  for  and  concerning  all  the  then  residue 
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•*  of  the  said  stocks,  funds  and  securities,   and  the       1828. 

**  interest,   dividends  and  annual  proceeds   thereof,     Nuffield 

**  I    give    and   bequeath   the   same  and  every  part      and  wife 

^  thereof  unto  the  said  John  Elwes,  his  executors,     duffield 

•*  administrators  and  assigns,  to  and  for  his  and  their    *"**  o^^- 

^  own  use  and  benefit,  and  to  be  paid,  assigned,  trans- 

^'  ferred  and  assured  to  him  and  them  accordingly : 

^'  And  my  will  further  Lj,  and  I  do  hereby  declare  Clause  of 

*<  and  direct,  that  the  said  John  Elwes  and  Abraham 

^*  Henry  Chambers,    and   the  survivor  of  them,  his 

^'  executors,  administrators   and    assigns,    and  other 

**  the  trustee  and  tnistees  for  the  time  being  of  this 

**  my  will,  shall  by  and  out  of  the .  rents,  issues  and 

**  profits   of  the  said  freehold   and  copyhold  estates 

**  by  this  my  will  first  devised,  and  by  and  out  of 

*'  the  part  or  share  of  and  in  the  said  stocks,  funds 

^<  and    securities,    and    the   dividends,    interest  and 

*<  annual  proceeds   thereof,  to  which   any  child    or 

'^  children  of  the  said  Amelia  Maria  Frances  Dufiield 

**  by  the  said  Thomas  Dufiield,  or  by  any  after-taken 

**  husband,  shall  be  presumptively  entitled,  pay  and 

'^  apply  for  the  maintenance   and  educatipn  of  any 

*^  such  child  or  children,  in  the  mean  time  and  until 

^  his,  her  or  their  share  or  portion,  shares  or  portions 

^*  shall  become  payable,  such  yearly  sum  and  sums 

^*  of   money  as  to    them  the  said  John  Elwes  and 

**  Abrah^n  Henry  Chambers,  or  the  survivor  of  them, 

**  his  executors  or  administrators,  or  other  the  trustees 

^'  or  trustee  for  the  time  being  of  this  my  will,  shall 

^  seem  meet."     And  the  said  testator  by  his  said  will 

empowered  his  trustees  therein  named,  and  other  the 

tmfitee  or  trustees  for  the  time  being  of  his  said  will, 

from  time  to  time,  when  necessary,  to  alter  and  vary 

the  securities  upon  which  the    monies  arising  frpm 

the  said  residue  of  his  real  and  personal  estate  should 
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or  might  be  invested.  And  the  said  testator  thereby 
also  empowered  his  said  trustees,  and  other  the  trus- 
tees for  the  time  being  of  his  said  will,  during  the 
minority  of  such  child  of  the  appellant  Emily  Frances 
Duffield  as  by  virtue  of  the  limitations  therein  con- 
tained should  be  presumptively  entitled  to  the  said 
freehold  and  copyhold  estates  first  thereinbefore  de- 
vised, to  demise  and  lease  all  or  any  part  of  the  eaid 
freehold  and  copyhold  estates  for  any  term  not  exceed- 
ing twenty-one  years  in  possession,  -and  with  such 
clauses  and  restrictions  as  therein  mentioned.  And 
the  said  testator  nominated  and  appointed  the  said 
John  Elwes  and  Abraham  Henry  Chambers  joint  exe- 
cutors of  that  his  will. 

Some  time  after  making  his  will,  the  testator  drew 
his  pen  over  that  part  of  it  which  contained  the  direc- 
tion for  the  sale  of  his  residuary  freehold,  leasehold 
and  copyhold  estates  (see  codicil). 

The  testator,  after  making  his  will,  and  before  exe- 
cuting the  following  codicil,  purchased  a  considerable 
estate  in  fee  simple,  consisting  of  the  manor  of  Withers- 
field,  with  the  perperual  advowson  of  the  rectory  of 
Withersfield,  and  about  2,800  acres  of  freehold,  in 
the  parishes  of  Withersfield  and  Haverhill,  in  Siifiblk, 
and  was  seised  thereof  at  the  time  of  making  his  codi- 
cil, and  of  his  death. 

He  then,  in  March  1821,  executed  the  codicil,  which 
is  in  these  words : — ^^  Having  some  short  time  back 
^^  drawn  my  pen  through  the  first  fifteen  lines  of  the 
^*  sixth  sheet  of  my  last  will  and  testament,  dated  on  or 
^^  about  the  1st  day  of  March,  in  the  year  of  our  Lord 
^^  1811,  and  being  apprehensive  that  such  rasure,  not 
**  being  witnessed,  might  lead  to  litigation ;  I,  Greorge 
"  Elwes,  do  hereby  declare  by  this  my  codicil  to  the 
"  said  will,  that  the  sole  intention  of  such  rasure  was 
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and  is  to  revoke  that  part  only  of  the  aforesaid  will  1828. 
whereby  I  direct  the  sale  of  my  freehold  properiky, 
"  which  sale  I  accordingly  do  hereby  revoke :  And 
I  do  hereby  direct  and  appoint,  that  the  son  law- 
fully begotten  of  my  daughter  Emily  Frances  Duf- 
fieM^  who  shall  first  attain  the  age  of  twenty-one 
years,  shall,  on  attaining  such  age,  change  his  name 
*^  for  that  of  Elwes ;  and  I  give  and  devise  to  the  said 
son  of  my  daughter  aforesaid,  on  bis  attaining  the 
age  of  twenty-one  years,  and  changing  his  name  to 
"  Elwes,  all  my  freehold  property,  lands^  tenements 
^*  and  hereditaments,  to  have  and  to  hold  to  him  my 
^^  said  grandson,  his  heirs  and  assigns  for  ever:  Also 
'*  I  give  and  bequeath  to  my  wife,  Amelia  Maria 
Elwes,  for  and  during  the  term  of  her  natural  life, 
my  dwelling-house  situate  and  being  on  the  Ter- 
race in  High-street,  in  the  parish  of  M ary-le-bone ; 
"  and  I  also  give  unto  my  said  wife  contents  of  the 
''  said  house  :  And  I  do  hereby  nominate  and  appoint 
"  the  Rev.  William  Hicks,  of  Whittington  Rectory, 
"  in  the  county  of  Gloucestershire,  to  be  my  executor 
in  the  room  of  my  late  brother,  John  Elwes,  esquire, 
deceased :  And  I  do  hereby  ratify  and  confirm  the 
**  aforementioned  will  and  testament,  dated  as  afore- 
"  said,  except  as  is  before  excepted." 

G.  Elwes  made  no  other  settlement  of  Marcham,  or 
any  other  part  of  his  property. 

On  the  2d  day  of  September  1821,  the  testator.  Death  of 
George  Elwes,  died,  without  revoking  or  altering  his  ^'^'%' 
will,  save  as  aforesaid,  and  without  revoking  or  altering 
his  codicil,  leaving  Amelia  Maria  Elwes  his  widow^ 
and  Emily  Frances  Duffield  his  daughter  and  only 
child  and  heir  at  law,  and  heir  according  to  the  custom 
of  the  manors  whereof  his  copyhold  estates  were  holden, 
and  also  his  sole  next  of  kin. 
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1828.  The  plaintiffs,  Mr.  and  Mrs.  Duffidd,  at  thetesta* 

"^    ^    '      tor*6  death,  had  and  now  have  living  five  ckildnn; 

and  wife     namely,  their  eldest  child  and  only  son,  the  defeidant, 

DUFvitLo     George  Thomas  Warren  Hastings  Duffield,  noW  of  the 

and  oUmi*.    age  of  ten  years,  and  four  younger  children,  the  inftnt 

defendants,  Caroline  Duffield,   Maria  Duffield,  Anna 

Duffield  and  Susan  Eliza  Duffield. 

John  Elwes,  one  of  the  executors  and  tniBtees  named 

in  the  will,  died  before  the  testator ;  the  other  executor 

and  trustee  therein  named  survived  him. 

Bill;  October       In  October  1821,  Mr.  and  Mrs.  Duffield  filed  their 

^^^'  original  bill    in   Chancery,    which    was    afterwaida 

amended,  against  Amelia  Maria  Elwes  (afterfrards 
Hicks),  testator's  widow,  and  against  Abraham  Henry 
Chambers,  surviving  trustee  und^  the  will,  imd  the 
Rev.  William  Hicks,  trustee  under  the  codicil,  Francis 
Const  and  Greorge  Law,  who,  as  executors  of  John 
Elwes,  testator's  brother,  had  some  interest  in  teistator's 
property,  against  Robert  Greenhill  Ruissel  and  Greorge 
Spencer  Smith,  trustees  under  the  marriage  settlement 
of  Mr.  Hicks  and  testator's  widow,  and  against  the 
infant  children  of  the  plaintiffs,  George  Thomas 
Warren  Hastings  Duffield,  Caroline  Duffield,  Maria 
Duffield,  Anna  Duffield  and  Susan  Eliza  Duffield, 
stating  the  facts  and  circumstances  above  mentioned ; 
Charges,  and  the  plaintiffs  charged  that  they  were  desirous  that 
the  just  rights  and  interests  of  all  parties  in  the  tes- 
tator's property  should  be  ascertained,  and  that  the 
persons  and  fortunes  of.  their  infant  children  should  be 
protected  and  secured  under  the  care  and  direction  of 
the  Court ;  and  the  bill  also  charged  that  the  devises 
of  the  Southwood  Park  and  Haverhill  estates,  and  of 
the  residuary  freehold  estates,  were  future  and  execu- 
tory, and  that  the  intermediate  rents  and  profits  during 
the  minority  of  the  children  belonged  to  the  plaintiff 
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MtB.  Duffield,  as  heir  at  law  and  custpmary  heir  of  the       18S8. 
testator :  and  the  bill  prayed,  among  other  things^  that     d^jpfield 
it  might  be  declared  that  Mrs.  Duffield  and  her  hus-     ^^  ^^ 
hand,  in  her  right,  were  entitled  to  the  intermediate     duffield 
rents  and  profits,  subject  to  the  maintenance,  &c.  ^^  ^^^' 

Upon  the  hearing  of  this  cause  before  the  Vice-  P™y«''- 
Chancellor,  his  Honour  directed  a  case  to  be  made  for 
the  opinion  of  the  Judges  of  the  Court  of  King  a 
Bench,  and  that  the  parties  should  be  at  liberty  to  refer 
to  the  said  will  aiid  codicil ;  and  that  the  questions 
diauld  be» 

1st.  Whether  the  devise  of  the  freehold  part  of  the  Questions  for 
estate  at  South  wood  Park,  and  of  the  freehold  farm  and  k.*b!* 
estate  at  Haverhill,  contained  in  the  will,  is  revoked  by 
the  codicil  ? 

Sd.  Did  the  manor  of  Marcham  pass  under  the  resi- 
duary devise  contained  in  the  testator^s  will ;  and  if  it 
did,  was  such  devise  revoked  by  the  codicil  ? 

3d.  Did  the  manor  of  Marcham  pass  under  the 
codicil  to  the  first  son  of  the  plaintiff  Emily  Frances 
Duffield,  who  shall  attain  twenty-one  years,  and  change 
his  name  to  Elwes ;  or  to  whom  does  the  same  belong  ? 

4th.  Does  the  estate  at  Withersfield  and  Haverhill, 
purchased  after  the  testator  made  his  will,  pass  under 
the  devise  in  the  codicil  to  the  first  son  of  the  plaintiff 
Emily  Frances  Duffield,  who  shall  attain  twenty-one 
years,  and  change  his  name  to  Elwes,  or  does  it  go  to 
the  residuary  devisee  under  the  joint  operation  of  the 
will  and  codicil ;  or  does  it  descend  to  the  testator  s 
heir  at  law  ? 

5th.  To  whom  belong  the  surplus  rents  and  profits 
of  the  said  copyhold  estate  at  South  wood  Park,  and  of 
the  said  freehold  farm  and  estate  at  the  same  place, 
and  of  the  said  freehold  farm  and  estate  at  Haverhill 
(if  the  devise  of  such  estates  contained  in  the  will  was 
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not  revoked  by  the  codicil),  after  providing  for  the 
maintenance  of  the  devisee  thereof,  until  a  first  son  of 
the  plaintiff  Emily  Frances  Duffield  shall  attain 
twenty-one  years,  or  in  failure  of  such  son,  till 
a  daughter  shall  attain  that  age,  or  be  married  with 
consent  according  to  the  will  ? 

6th.  To  whom  do  the  intermediate  rents  and  profits 
of  such  of  the  testator's  freehold  estates  as  are  effec- 
tually devised  by  his  codicil  to  the  son  of  the  plaintiff 
Emily  Frances  Duffield,  who  shall  first  attain  twenty- 
one  years,  and  change  his  name  to  Elwes,  until  such 
events  take  place,  belong  ? 

/.  S.  Copley,  for  Plaintiffs. 

N:  C  Tindalj  for  the  Defendant  George  Thomas 

Warren  Hastings  Duffield. 

J.  L.  DampieVy  for  the  infant  Defendants,  daugh- 
ters of  the  Plaintiffs. 

This  case  has  been  argued  before  us  by  Counsel : 
we  have  considered  it,  and  are  of  opinion, 

1st.  That  the  devise  of  the  freehold  part  of  the 
estate  at  South  wood  Park,  and  of  the  freehold  farm  and 
estate  at  Haverhill,  contained  in  the  will,  is  not  revoked 
by  the  codicil. 

2d.  That  the  manor  of  Marcham  did  pass  under  the 
residuary  devise  contained  in  the  testator's  will,  and 
that  such  devise  was  revoked  by  the  codicil. 

Sd.  That  the  manor  of  Marcham  did  pass  under  the 
codicil  to  the  first  son  of  the  plaintiff  Emily  Frances 
Duffield,  who  shall  attain  twenty-one  years,  and  change 
his  name  to  Elwes. 

4th.  That  the  estate  of  Withersfield  and  Haverhill, 
purchased  after  the  testator  made  his  will,  passed 
under  the  devise  in  the  codicil  to  the  first  son  of  the 
plaintiff  Emily  Frances  Duffield,  who  shall  attain 
twenty-one  years,  and  change  his  name  to  Elwes. 
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5th.  That  the  surplus  rents  and  profits  of  the  said 
copyhold  estate  at  Southwood  Park,  and  of  the  said 
freehold  estate  at  the  same  place,  and  of  the  said  free- 
hold farm  and  estate  at  Haverhill,  after  providing  for 
the-  maintenance  of  the  devisee  thereof,  belong  to 
Abraham  Henry  Chambers,  the  surviving  trustee  under 
the  will  of  the  testator,  until  a  first  son  of  the  said 
plaintiff  Emily  Frances  Dufiield  shall  attain  *  twenty- 
one  years,  or  in  failure  of  such  son,  till  a  daughter  shall 
attain  that  age,  or  be  married  with  consent  according 
to  the  will. 

6th.  That  the  intermediate  rents  and  profits  of  such 
of  the  testator's  freehold  estates  as  are  effectually 
devised  by  his  codicil  to  the  son  of  the  plaintiff  Emily 
Frances  Duffield,  who  shall  first  attain  twenty-one 
years,  and  change  his  name  to  Elwes,  until  such 
events  take  place,  belong  to  Abraham  Henry  Chambersi' 
the  surviving  trustee  under  the  will  of  the:  testator. 

/.  Bay  ley . 
G.S.Hdlrqyd. 
J.  Littledak. 
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In  December  1825,  Henry  Duffield,  second  son  of  ?t?7l>n^ 

^  T  ,  fieId,»econd 

Mn  and  Mrs.  Duffield,  was  bom,  and  made  a  p&rty  son,  bom, 
defendant. 
The  cause  having:  come  on  for  further  directions  on  Decretal 

order  99th 

the  certificate  of  the    Judges,    and   on    29th  April  April' lase. 
1826    the   Vice-Chancellor  pronounced  his  decretal 
order,  whereof  the  principal  declaratory  and  manda- 
tory part,  connected  with  the  questions  in  dispute,  are 
as  follows ;  viz. 

This  Court  doth  declare,  that  the  said  certificate 
of  the  Judges  of  the  Court  of  King's  Bench  is  hereby 
confirmed,  as  to  their  answers  to  the  first  and  second 
questions  proposed  in  the  said  case ;  and  as  to  the 
matter  of  the  third,  fourth,  fifth  and  sixth  questions, 
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itiB.      this  Court  doth  decliure,  that  the  equitable  estate  and 
BVFFiELD     ^*®'^*  ^f  which  the  said  testator,  George  Elwes,  died 
and  wife     seised  or  entitled  to  in  the  manor  of  Marcham,  and 
»vFr'iEL»    the   other  fifeehold  hereditaments  comprised  in  the 
Mdochm*    g^^j  gettlements  of  the  7th  day  of  October  180«>  and 
the  15th  day  of  October  1807^  passed  by  the  general 
devise  in  the  said  codicil  of  all  the  testator^s  fireehold 
Parti  appealed  property,  lauds,  tenements  and  hereditaments.     ^^  And 
^^'  ^^  this  Court  doth  declare,  that  under  and  by  virtue 

^  of  the  said  will  of  the  testatcnr,  George  Elwes,  the 
*^  defendant  George  Thomas  Warren  Hastings  Duf* 
*'  field,  as  the  only  son  of  the  plaintiff  Emily  Frances 
^*  Duffield,    by  her  husband,   the  plaintiff  Thomas 
<<  DuflBeld,  living .  at  the  testator's  death,  took  upon 
**  the  testator's   death  a  {nresently  vested  equitable 
^  estate  in  fee,  in  the  testator's  £reehold  and  oopyhold 
<<  ferm  and  estate  in  Southwood  Park,  and  firediold  fiurm 
**  and  estate  at  Haverhill,  spedfically  devised  by  hi 
"  will,  subject  to  be  devested  by  the  death  of  th 
'^  said    George  Thomas    Warren    Hastings   Duffield. 
"  under  the  age  of  twenty-one  years,  or  by  the  birth 
^^  of  a  second  son  of  the  plaintiffs :  And  this  Court 
^  doth  declare,  that  i^n  the  birth  of  the  defendant 
^.  Henry  Duffield,  the  second  son  of  the  plaintiffi^ 
**  the  said  equitable  estate  of  the  said  George  llioniafli 
^  Warren  Hastings  Duffield  was  devested,  and  the 
'^  said  Henry  Duffield  took  a  vested  equitable  estate 
'^  in  fee  in  the  said  Southwood  Park  and  Haveriiili 
**  estates,  subject  to  be  devested  in  the  ev^it  of  the 
said  Henry  Duffield  dying    or  becoming  neither 
the  second  nor  only  son  of  the  plaintiffs  befoi^  he 
**  attains  the  age  of   twenty-one    years."     And    in 
taking  the  acooimt  directed  by  the  decree,  of  the 
rents  and  profits  of  the  testator's  freehold  and  copy- 
hold estates  accrued  since  his  death,  this  Court  doth 
order,  that  the  Master '  do  distinguish  which  of  such 
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rents  and  profits  arose  from  the  testator  s  freehold  and 
copyhold  farm  and  estate  in  Southwood  Park,  and 
his  fireehold  farm  and  estate  at  Haverhill,  specifically 
devised  by  his  said  will :  and  it  is  ordered,  that  the 
Mastar  do  also  distinguish  what  part  of  the  rents  and 
profits  of  the  said  specifically  devised  estates  accrued 
previous  to  the  birth  of  the  defendant  Hemry  Duffield, 
and  what  part  thereof  has  accrued  since  that  time. 
And  this  Court  doth  declare,  that  such  of  the  said 
rents  and  profits  as  accrued  before  the  birth  of  the 
said  Henry  Duffield  belong  to  the  said  Greorge 
"  ThcMoas  Warren  Hastings  Duffield,  subject  only  to 
^'  the  allowance  for  his  maintenance  directed  by  the 
"  said  will;  and  that  such  of  the  said  rents  as 
<<  accrued  since  the  birth  oi  the  said  Henry  Duffield 
<<  bd<mg  to  the  said  Henry  Duffield,  subject  only  to 
^  the  allowance  for  his  maintenance  directed  by  the 
**  said  will."  And  this  Court  doth  declare,  that  the 
devise  of  the  said  testator's  residuary  freehold  estates 
to  trustees  made  by  his  will  is  wholly  revoked  by  the 
said  codicil.  ^^  And  this  Court  doth  declare,  that 
mder  and  by  virtue  of  the  said  codicil,  thede- 
fendi^t  Greorge  Thomas  Warr^i  Hastings  Duffield, 
**  the  eldest  son  of  the  plaintiff  Emily  Frances 
"  Duffield,  upon  the  testator's  death  took  a  presently 
vested  legal  estate  in  fee  in  all  the  testator's  free- 
bold  property,  lands,  tenem^its  and  hereditaments 
(except  only  the  said  Southwood  Park  and  Haverhill 
estates,  specifically  devised  by  his  said  will),  sub- 
ject to  be  devested  in  x^ase  of  the  death  of  the  said 
George  Thomas  Warren  Hastily  Duffield  under 
the  age  of  twenty^ne  years,  but  without  prejudice 
to  the  question  how  far  such  estate  may  be  affected 
in  case  the  said  defendant  George  Thomas  Warren 
Hastings  Duffield  should  not,  on  attaining  his  age 
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"of  twenty-one  years,  change  his  name  for  that  of 

"  Elwes  :  And  this  Court  doth  declare,  that  the  rents 

"  and  profits  of  the  said  freehold  property  devised  hy 

"  the  said  codicil,  accrued  since  the  said   testator's 

death,  belong  to  the  said  George  Thomas  Wairen 

Hastings  Duffield." 

From  the  parts  of  the  decree  marked  with  inverted 

commas,  the  plaintiffs,  Mr.  and  Mrs.  Duffield^  appealed 

for  the  following,  among  other  reasons : — 

1st.  Because  the  devises  of  the  Southwood  Park 
and  Haverhill  estates  made  by  the  will  to  an  only 
son,  to  a  second  son,  or  to  a  daughter,  of  the  appellant 
Mrs.  Duffield,  are  all  future  and  execlitory,  and  have 
none  of  them  hitherto  become  vested ;  and  the  b^e- 
ficial  interests  in  the  surplus  rents  and  profits  of  those 
estates,  after  appljring  a  just  proportion  towards  the 
maintenance  of  the  presumptive  devisee,  is  an  interest 
in  the  testator  s  real  estate  undisposed  of  by  his  will 
or  codicil,  and  therefore  falls,  by  way  of  resulting 
trust,  to  his  heir  at  law  and  customary  heir,  the  appel- 
lant Mrs.  Duffield. 

Sd.  Because,   although  the  appellants  admit  that 
the  Court  of  Chancery  has  rightly  decided  that  the 
devise  of  the  testator's  residuary  freehold  estates  to 
trustees  made  by  his  will  is  wholly  revcAed  by  his 
codicil,  yet,  according  to  the  true  construction  of  the 
codicil,     the    respondent,    George    Thomas    Warren 
Hastings  Dufiield,   did  not  take  upon  the  testator's 
death  a  presently  vested  legal  estate  in  the  testators 
freehold  property;   for,  under  the  language  of  the 
codicil,  and  the  true  l6gal  construction  thereof,  no 
present  interest  is  given  to   the   eldest  son  of  Mrs. 
Duffield  for  the  time  being,  during  his  minority ;  but 
a  future  and  executory  interest  only  in  the  testator  s 
freehold  property  is  devised  to  such  son  of  Mrs.  Duf- 
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field  as  shall  first  actually  attain  the  age  of  legal 
majority^  and  shall,  after  having  attained  it,  exercise 
an  act  of  discretion  and  judgment  in  assuming  and 
vaing  the  name  of  Elwes.  There  is  a  total  absence 
in  the  present  case,  both  under  the  will  and  codicil, 
of  anjr  of  those  circumstances  which  in  some  prior 
cases  have  been  held  to  give  a  vested  estate,  notwith- 
standing words  primd  facie  of  condition  and  contin- 
gency. The  opinion  of  the  Judges  of  the  Court  of 
King's  Bench,  as  certified  to  the  Court  below,  is  clear 
and  satisfactory  on  this  point ;  and  as  equity  in  such 
cases  follows  the  law,  the  equitable  estate  given  by  the 
will  must  receive  the  same  construction  as  the  legal 
devise  in  the  codicil. 

Sd.  Because  the  residuary  freehold  property  of  the 
testator,  until  the  vesting  of  the  executory  devise,  is 
undisposed  of,  and  consequently  descends  in  the 
mean  time  to  the  testator's  heir  at  law,  who  thus  has 
a  present  right  to  the  intermediate  rents  and  profits. 

The  reasons  for  affirming  the  decretal  order,  on  the 
part  of  the  respondent,  the  eldest  son,  George  Thomas 
Warren  Hastings  Duffield,  were  these  : — 

1st.  With  respect  to  the  South  wood  and  Haverhill 
estates,  it  is  humbly  submitted,  that  according  to  the 
clear  construction  of  the  will,  the  respondent  took  an 
immediate  vested  interest  in  those  estates,  liable  to  be 
devested  in  the  events  mentioned  in  the  decree.  Words 
seeming  to  import  contingency,  have  in  devises  of  this 
nature  uniformly  been  held  to  give  a  present  vested 
estate  subject  to  be  devested ;  such  construction  being 
considered  more  consistent  with  the  presumed  intention 
of  the  testator.  The  respondent  was  bom  at  the  death 
of  the  testator,  and  was  then  the  only  son  of  Mrs. 
Duffield.  The  allowance  for  maintenance  out  of  the 
jrents,  during  the  minority  of  the  devisee,  clearly  shows 
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that  the  rents  were  to  belong  to  him   during  his 
minority. 

2d.  The  devise  of  the  residuary  freehold  estates  by 
the  codicil^  must  receive  the  same  construction  upon 
this  point  as  the  devise  of  the  Southwood  and  Haver- 
hill estates;  imless  it  can  be  distinguished  on  the 
ground  that  the  devisee  is  required  to  take  the  name 
of  Elwes.  But  even  allowing  that  the  devisee,  on 
attaining  twenty-one,  is  bound  to  comply  with  this 
condition,  the  uncertainty  of  his  complying  with  it 
cannot  affect  the  construction  of  the  devise  so  as  to 
make,  it  future  and  executory,  if  the  uncertainty  of  the 
devisee  attaining  twenty-one  has  not  that  effect.  An 
event  may  be  more  or  less  probable,  but  cannot  be 
more  or  less  contingent. 
CroM-appeal.       A  cross-appeal  against  the  order  was  lodged  for  thi 

second  son,  Henry  Duffield,  and  the  infant  daughl 
of  Mr.  and  Mrs.  Duffield,  for  the  following  reasons  :--* 

1st.  Because  the  devise  of  the  Southwood  Park  and 
Haverhill  estates  devised  by  the  will  of  the  testator  Up 
an  only  son,  a  second  son,  or  a  daughter  of  Mrs* 
Duffield,  is  not  a  present  vested  interest  in  an  onljr 
son,   second  son,  or  daughter,  but  is  an  executory 
devise,  and  is  limited  to  take  effect  when  an  only  son 
or  second  son  shall  attain  the  age  of  twenty-one  years; 
and  in  case  there  shall  be  no  such  son  who  shall 
attain  that  age,  when  a  daughter  of  Mrs.  Duffield  shall 
attain  that  age. 

2d.  Because  the  devise  of  the  other  freehold  pror 
perty  (except  the  Southwood  Park  and  Haverhill 
estates)  devised  by  the  codicil  of  the  testator  to  a  son 
of  Mrs.  Duffield,  who  shall  first  attain  the  age  of 
twenty-one  years,  on  his  attaining  that  age,  and 
changing  his.  name  to  Elwes,  is  not  a  present  vested 
interest  in  such  son,  but  is  an  executory  devise,  and 
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limited  to  take  effect  when  such  son  who  shall  first 
attain  the  age  of  twenty-one,  shall  attain  that  age  and 
change  his  name  to  Elwes. 

dd.  Because  the  words  in  the  residuary  clause  of  the 
will  are  sufficiently  extensive  to  comprehend  and  pass 
the  intermediate  rents,  issues  and  profits  of  the  South- 
wood  Park  and  Haverhill  estates,  and  of  the  other 
fireehold  estates  devised  by  the  codicil,  during  the  sus- 
pense, and  until  the  vesting  thereof  respectively ; 
subject  only  to  an  application  of  a  sufficient  part  of  the 
rents  and  profits  of  the  Southwood  Park  and  Haverhill 
estates,  towards  the  maintenance  of  the  presumptive 
devisee. 

4th.  Because  the  codicil  is  such  republication  of  the 
will,  as  to  make  the  will  speak  from  the  time  when  the 
codicil  was  executed,  so  as  to  include  in  the  residuary 
clause  of  the  will  the  estates  purchased  between  the 
date  of  the  will  and  the  codicil. 

In  ajiswer  to  which,  the  following  reasons  were  given 
for  the  eldest  son,  G.  T,  W.  Hastings  Duffield: — 

1st.  By  the  effect  of  the  codicil,  the  testator's  free- 
liold  estates  of  which  he  was  seised  at  the  date  of  his 
will,  other  than  those  at  Southwood  and  Haverhill, 
aore  taken  altogether  out  of  the  operation  of  his  wilL 
The  testator,  when  he  made  his  codicil,  had  totally 
changed  the  purpose  for  which  the  estates  were  by  the 
Will  devised  to  the  trustees ;  instead  of  being  sold,  and 
forming  one  fund  with  the  residue  of  his  perscmal 
estate,  he  intended  that  the  whole  of  those  estates 
should  go  to  his  eldest  grandscm. 

dd.  But  as  to  those  estates  of  which  the  testator  v^a^ 
not  seised  at  the  date  of  his  will,  it  is  submitted  that 
they  cannot  possibly  be  included  in  the  devise  to  the 
trastees;  and  of  course  that  the  trustees  catmot  b^ 
entitled  to  the  intermediate  rents. 
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jiMs^  In  May  1827,  the  appeal  was  heard  in  the  House 

DUFFiELD  ^f  Lordsj  the  Earl  of  Eldon  sitting  for  the  Lord  Chan- 

and  wife  eelloF ;  and  on  the  25th  of  that  month  and  year,  his 

DUFFiEiD  Lordship  stated  his  opinion  that  it  ought  to  be  heard 

■^  ^^^'  again  in  presence  of  all  the  Judges. 

First  beanng 
in  Dom.  Proc. 

25A  May  £1^^^^  (E^rl  oQ:— As  far  as  I  can  understand  this 

certificate  of  the  Court  of  King  s  Bench^  the  Judges 
of  that  Court  were  of  opinion  that  no  son  of  Mrs.  Duf- 
field  was  entitled  till  he  reached  the  age  of  twenly-one 
years ;  and  the  Court  of  King  s  Bench  gave  no  opinion 
as  to  the  resulting  trust,  that  being  only  for  the  con- 
sideration of  a  court  of  equity.     They  only  say,  that 
the  intermediate  rents  and  profits  belong  to  the  person 
entitled  to  the  legal  estate.     The  case  then  went  back 
to  the  Vice-Chancellor,  add  he  appears  to  differ  from 
the  opinion  of  the  Court  of  King's  Bench.     It  is  quite 
clear  that  the  equity  Judge  in  these  cases  may  differ 
from  the  Judges  of  the  courts  of  law,  and  may  decide 
in  opposition  to  the  opinions  stated  by  the  common- 
law  Judges  in  their  certificate.     Lord  Thurlow  once 
•sent  a  case  for  the  opinion  of  the  Court  of  King's 
Bench,  and  not  being  quite  satisfied  with  that  opinion 
when  given,  he  sent  to  the  Court  again  for  a  better 
answer.     Lord  Kenyon  was  not  very  well  pleased  at 
this  proceeding  of  his  friend  Lord  Thurlow,  but  the 
utility  of  it  was  manifested  by  the  result ;  for  the  Court 
gave  an  unanimous  opinion  in  contradiction  to  its  for- 
mer judgment     I  myself,  on  one  occasion,  sent  a  case 
for  the  opinion  of  the  Court  of  King's  Bench,  on  the 
question  as  to  what  estate  a  party  took  in  certain  pre- 
mises, and  the  Court  unanimously  certified  that  the 
party  took  an  estate  of  freehold.     Not  being  quite 
satisfied  with  that  opinion,  I  took  the  liberty  to  send 
the  same  question  for  the  opinion  of  the  Judges  of  the 
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Common  Pleas,  and  they  unanimously  certified  that 
the  par^  took  no  estate  at  all.     I  was  impertinent 
enough  to  think  that  they  were  both  in  the  wrong,  and 
decided  on  my  own  view  of  the  case ;  and  with  that 
decision  the  parties  were  satisfied,  and  no  more  was 
heard  of  the  case.    The  number  of  cases  belonging  to 
the  class  of  those  which  were  attempted  in  argument 
to  be  brought  to  bear  on  this  case,  are,  from  Boraston's 
case  in  Lord  Coke  downwards,  no  less  than  one  hun- 
dred and  seventy.  But  the  question  here  is  not  exactly 
&e  same  as  in  any  of  these  cases.    He  estate  is  given 
here  only  when  the  son  attains  twenty-one  ;  but  as  the 
judgment  now  stands,  the  eldest  son  is  held  to  be  enti- 
tled, although  he  has  not  attained  twenty-one.     And 
then  when  a  second  son  is  bom,  it  shifts  to  that  second ; 
and  if  the  second  should  die,  it  then  shifts  back  to  the 
first ;  and  then  if  the  first  died,  leaving  the  second,  and 
a  third  should  be  bom,  then  it  would  shift  to  the  third; 
and  twelve  sons,  if  they  came  into  existence,  might 
thus  be  entitled  before  they  attained  the  age  of  twenty- 
one.     And  then  the  daughters,  who  were  not  to  take 
under  the  will  till  they  attained  twenty-one,  or  were 
married,  might  be  entitled  before  either  of  these  events, 
as  the  principle  appears  to  me  to  operate ;  and  even 
the  remainder-man  might  take  at  times.     I  have  con- 
versed with  other  noble  Lords  on  this  subject,  and 
I  cannot  feel  justified  in  having  thb  case  determined 
without  the  attendance  of  the  Judges.     It  is  not  suffi- 
cient to  consider  merely  the  rights  of  those  who.  are 
immediately  interested  in  this  case.     Considering  th6 
great  number  and  variety  of  these  cases  of  vested  and 
contingent  interests,  and  how  few  of  them  ever  came 
to  this  House,  we  are  bound  to  look  at  this  case  with 
a  view  to  its  efiect  upon  the  interests  of  all  other  per- 
sons.    I  cannot  reconcile  it  to  my  sense  of  duty  to 
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4«temim«  ^^13  qvasi;ion  now ;  and  I  feel  it  gr^t  difii-^ 
o^lty  in  iK^^mg  to  the  pres^it  judgment.  At  all 
Qveats,  th^  queij^tion  Qught  tp  be  argued  bi^for^  the 
JudgQ»;  wd  I  prpposk?,  therefore,  that  for  that  pur*. 
pQ9e)  th^  c^^  h^  f^rth^  piooeeded  ii^  on  the  3^QQd 
Mottday  pf  neatt  sosfio^  of  Pj^rliament, 

li^4  l^yndhwt^  (Ch^ocellor)  :-^I  entirely  ajpree  in 
tl^^t  opinion,  Tti^e  pase  W9«  sent  to  the  Court  o^ 
Ring's  ^(^cht  w4  W  beeo  decided  oa  an  opinim 
foptnuiy  to  ttt^t  fif  tha^  Cw^t ;  wad  it  wpvH  ill  become 
thif  9piwe  to  QQSfif^  tp  a  decision  upon  it  without  the 
nffiitfaffre  of  ^\  ^  Ju4s«P*  whic^  we  v^  «ntitl«4.1)y 
^W  to  r^quirf  ^ 

f^l4(mi  (ElwJ  of)  I'-'Spme  question^  hay^  pi^t  b^w 
m«t  to  the  Judfes  wb^h  ought  to  l^ve  bew  put. 


Second  bear- 
ing, April 
1838. 


Tb«  otP«  wa9  ficcordingly  aga^n  heard*  the  Judge* 
b«»g  prwsn^  i»  ApHl  i8(^,  and  the  £(dlowii>g  ca^e* 
wm^  eited  ?  .Pw<M<w>  Cw*,  S  Co*  19 ;  /^o«  v.  A^<«7?, 
H  Ea«t,  aoi ;  -Bwflj^Wi^  v,  Cnj*(«*r»  1  New  R.  315  i 
JPme  y.  ^otae//,  1  MHt  &;  $el.  3^ ;  i^Aicit  v.  Jifiqn^ 
^  Vea.  ^w»..  52 J  ;  Sktpkm  v.  fft^kmr  I  Ve»,  8«».  868; 

^^%  y,  $tmky%.  16!  V«8,  496;  G**«»  v.  i^4 

Mo«/if^i  1  Ve^,  Q<ip.  491 ;  ^rqrfrf  T,  P<»wc«  *  AfK 
^ ;  A^  y,  Ua4er<hum,  W^\,  gg3 1  Pejw»  y.  ^B<|SP- 
tk^W,  Q  T.  R,  512 ;  Gmtit'9  Cm^  H  Cp.  ^6;  S^tfMfK 

y.  Clirf/j?r,  I  I^v.  136 ;  ^dw^(k  y.  H^mmoml,  3  l^v. 
I3«j  4^Mi^4»  V.   Sut^hitmh  3  p,  Wiw    «53; 

i%»r%  V,  C«f4rr,  2  JlpU,  Ahr.  4il5,  p..  l«;  Stqfheiu  y. 
«$^A<»)f,  Ci^.  Twap.  Talb,  828;  Thorpa  y.  T^iP* 
\  Lpfd  Ray.  g35;  ^ior*/  4riington  y.  4?erncA-(^ 
4  $awd^  4U ;  O^er  y.  ZXime^,  %  Mpr.  500;  j;<r</ 
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QMmmdeh/  v,  CUntcn^  345;  Home  v.  herd  Dart- 
mouth  J  7  Ves.  147;  Milner  v.  *Sfaf/er,  8  VeH.  805; 
£tf»id  V.  Bland,  S  J.  &  W.  404 ;  Ooodtitle  v.  Meredith, 
I  Maul.  &  Sel.  5 ;  ^9£/;ii^  v«  H^ate,  ft  Mer.  @85 ; 
TheUusim  \.  JVao^ordy  9  Boa.  & Pul.  500;  ff^arter  y. 
Hutddns(m%  1 B.  &  Gres,  7S1 ;  i^ri/  Strathmore  v.  Botoe^, 
)( Bro,  Ch,  C^  345 ;  7  T.  R.  482;  RtmdaU  v.  Doe, 
5i  Dow,  202 ;  Holder  v.  ifoM«//,  8  Ves.  97,  &c. 

After  the  h^armg,  the  Earl  of  Eldon  undertook  to 
pTBpar^  thQ  qu^tiooa  to  be  put  to  the  Judges. 

JEUd^tij  (Earl  of) :  (After  vtaiing  the  econmencement 
of  tbe  proceedings,  and  the  referenee  to  the  Court  of 
Kong's  Bench,  and  the  answers.)  ^The  ^ect  of  the 
pertificate  of  the  Judges  aeems  to  be,  that  the  legal 
estate  in  tha  intermediate  rents  and  ptofita  was  in  the 
trustees*  It  is  clear  that  a  Court  of  Equity  oan  call 
(or  the  opinion  of  the  Courts  of  Law,  by  slating  cases 
for  that  opiniop ;  wd  then  the  Courts  of  Law  eoi^ider 
what  alone  it  is  proper  for  them  to  consider ;  that  is, 
to  whom  the  legal  estate  bekmga,  or  what  amounts  to 
%  l^gal  estate.  If  an  est^e  is  given  to  A.  B.  in  trust 
{or  C,  the  Court  of  Law  has  only  to  consider  the 
question  with  reference  to  A.  B»,  but  the  trust  belongs 
to  the  jurisdiction  of  the  Equity  Court.  A  Cburt  of 
Equily  may  scsid  cases  to  the  JudgM  of  Comm(»i-law 
for  their  opinien  a3  to  the  taw,  aiui  to  juries  for  their 
opinion  as  to  fiu;ts>  in  (^rder  to  inform  the  conscience 
of  the  Court-  But  the  Judges  in  Equity,  whether 
they  ask  the  opinions  of  the  Common-law  Judges  or 
noty  may  decide  of  themseWes  both  m  to  the  law  and 
^  fsjcts.  I  mention  this,  because  in  looking  at  s<Hne 
of  the  common<-law  reports,  it  seems  sometimes  to  have 
been  thought  that  the  Equity  Judges  knew  nothing 
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about  law;  and  they  say,  that  is  only  a  Chancery 
decision. 

The  Judge  in  Equity  sends  a  case  for  the  opinion  of 
the  Cpnunon-law  Courts.  A  certificate  is  returned, 
without  stating  the  grounds  of  the  opinion.  Whether 
that  should  be  altered  or  not,  I  do  not  know ;  but  in 
sending  to  the  Judges  for  their  opinicm  in  matter  of 
law,  or  to  a  jury  upon  an  issue  as  to  matter  of  fact,  it 
is  clear  that  you  reserve  to  yourself  the  right  to  deter- 
mine finally  and  judicially  both  as  to  the  law  and  the 
facts. 

This  is  important  in  another  point  of  view.  Equity 
looks  to  the  law  and  the  fact.  But  if  the  certificate 
does  not  express  the  grounds  of  the  opinion  of  the 
Common-law  Court  with  reference  to  the  diflSiculty 
which  presses  on  the  mind  of  the  Equity  Judge,  then^ 
the  Judge  iji  Equity  is  not  at  all  enlightened  by  that 
certificate.  I  have  had  an  experience  of  forty-seven 
years  in  the  Court  of  Chancery,  and  I  have  known 
certificates  returned  from  the  Common-lavir  Courts 
without  its  having  been  once  mentioned  to  them  what 
was  the  difficulty,  or  the  counsel  knowing  vfhat  vras 
the  difficulty,  which  pressed  on  the  minds  of  the 
Equity  Judges.  But  in  order  to  have  the  full  benefit  of 
the  opinions  of  the  Common-law  Courts,  both  as  to  feet 
and  to  law,  it  is  material  to  see  what  is  the  difficulty. 

In  the  present  case  the  Vice-Chancellor  sent  for  the 
opinion  of  the  Court  of  King's  Bench,  and  the  certifi- 
cate is  in  these  terms  (see  the  questions  and  answers, 
ante.) 

In  these  answers,  a  principal  question  is  as  to  the 
intermediate  rents  and  profits ;  and  your  Lordships  will 
observe  that  the  answer  was  the  only  one  which  the 
Common-law  Judges  could  give,  namely,  that  the  legal 
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estate  in  the  intennediate  rents  and  profits  belonged 
to  tjie  trustees :  who  were  entitled  to  the  beneficial 
interest,  it  was  not  for  them  to  say. 

Upon  the  return  of  this  certificate  froin  the  Court  of 
King's  Bench)  the  Vice-Chancellor  declared  that  under 
and  by  virtue  of  the  will,  G.  T.  W.  H.  Duffield  as  the 
3nly  son  of  Thomas  Duffield  living  at  the  time  of  the 
testators  death,  took,  on  such  death,  a  presently  vested 
equitable  estate  in  fee,  in  the  Southwood  Park  and 
Haverhill  estates,  subject  to  be  devested  on  his  death 
under  twenty-one,  or  the  birth  of  a  second  son ;  and 
the  Court  ftirther  declared^  that  on  the  birth  of  the 
ieocmd  son,  Henry  Duffield,  the  estate  of  6.  T.  W.  H* 
Duffield  was  devested,  and  Henry  took  a  vested  equi- 
table  estate  in  the  premises,  subject  to  be  devested 
im  his  dying  or  ceasing  to  be  the  second  or  only  son 
of  the  plaintiffs  before  he  attained  twenty^one  years 
df  age.  The  result  is,  that  when  there  is  an  only  son 
be  takes  a  presently  vested  interest ;  that  on  the  birth 
>f  a  second  son  that  is  devested,  and  vests  in  such 
second  son ;  and  it  seems  to  follow,  that  if  the  second 
ioa  died  under  twenty-one,  the  estate  would  go  back 
i^ain  and  revest  in  the  only  son;  and  that  on  the 
!>irth  of  a  third  son,  the  estate  would  be  again  de- 
rested,  and  vest  in  such  son,  as  being  then  the  second 
Km :  so  that  during  these  twenty-one  years  the  estate 
nrould  be  continually  liable  to  changes.  Then  comes 
I  declaration,  that  the  rents  and  profits,  subject  to  the 
naintenanccj  belonged  to  G.  T.  W.  H.  and  Henry 
OufiSeld  respectively,  during  the  times  the  estates 
rested  in  them :  and  then  foHows  the  important  decla- 
ation  that  the  devise  of  the  residuary  freehold 
states  to  the  trustees  was  wholly  revoked  by  the 
XMlicil ;  and  that  G.  T.  W.  H.  Duffield,  on  testator  s 
leath^  took  a  presently  vested  legal  estate  in    fee, 
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i|i  Ihe  testator's  freehold  pTopetty  (except  the  South* 
Wood  Park  and  Haverhill  eatates),  subject  to  be  de>» 
vested  on  his  dying  under  tWenQr-one^  and  without 
prejudice  to  the  question  how  £y*  the  estate  Would  be 
affected  by  his  not,  when  he  attained  twent/^cne^ 
changing  his  name  to  Elwes ;  and  that  the  itets  and 
profits  belonged  to  6.  T.  W.  H<  Dnffield.  Now  it  is  hih 
d^iiablei  that  if  the  conscience  of  the  Judge  in  Bqui^ 
is  not  satisfied^  it  is  his  duty  to  differ  from  the  Goaunon* 
law  Judges ;  tuid  I  remember  a  case  in  whioh  Lord 
Thurlow  was  not  satisfied  with  a  certificate  sent  to 
him  by  the  Judges  of  th^  Court  of  King's  Bench,  and 
intimated  his  wish  to  Lord  Kenyon  that  the  Judges 
should  reconsider  the  case^  Which  they  did,  and  unani^ 
mously  certified  contrary  to  their  previous  opinkm^ 

In  availing  ourselves  of  the  assistance  of  the  Judges 
on  this  oocasiottf  we  cannot  ask  them  directly  whether 
the  judgm^it  of  the  Gourt  below  is  ri^  of  wrong ; 
but  our  habit  is«--whethier  a  wise  one  or  not-^ao  to 
frame  a  statement  of  facta  And  circumstances  fiir  the 
opinion  of  the  Judges^  as  to  enable  ns  to  avail  our* 
selves  of  the  answers  of  the  Judges  for  the  decision  cf 
the  case  before  us  ;  so  also  we  caonot  ask  them  any 
question  as  to  the  equity  of  the  case.  Such  a  state- 
ment, with  the  assistance  of  the  gentleman  who  now 
sits  near  me  (Mr.  Ck>urt^iay)|  I  have  prepared.  The 
questions  arise  on  certain  words  in  the  will  of  the  late 
Mr.  Elwes,  which  runs  thus :  '^  I  give  and  bequeath- 
to  [the  trustees],  and  their  heirs,  all  my  freehold 
and  copyhold  estate  situate  in  Southward  Paik  (the 
copyhold  paxt  whereof  I  have  surrendered  to  the  toe 
of  my  will)^  and  also  my  freehold  estate  at  Haverhill^ 
to,  for  and  upon  1^  trusts  in  this  my  will  etpresstd 
and  declared ;  that  is  to  say>  in  case  there  diould  be 
but  one  son  of  my  daughter  Emily  Duffield  by  her 
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^  ptd^M  htmbftiid  thtHMd  Duffl^ld,  Who  shdl  ftttain       1 02^. 

^  the  i^  <yf  twenty-Oil^  y^Ufs^j  iipotL  thist  for  such  son, 

^  his  hdrJA  atfid  aSdi^ :  dlid  itl  dMe  thei^  sWld  he  two 

*<  or  mo/e  sgM  of  the  Mdd  fi.  F.  Diiffield  who  shdl 

^  MtaiM  th6  Age  of  twenty-cm^  ydm,  thw  in  trdikt  for 

^  the  detOhd  Of  tmt\k  sofll^,  hl«  hfeits  tod  adsi^  for 

<*  ^tet :  ftnd  ift  o^^  thfei^  fthoUld  be  no  son  of  thcs  6aid 

"*  B.  F.  JDnfl^ld  by  the  sdd  Honi^iii  Dufl^eld^  Who  dh^H 

^  iltttuli  the  tig6  of  tWentynme  jtAtSy  Ihen  uflon  tt&st  for 

^'  Moh  of  the  danght^s^  If  any>  of  the  scdd  E.  F.  D^ffield 

^  by  the  teid  Hiomas^  Dnfteld,  as  shall  fiM  iittftin  the 

•'  agfe  of  twcwy-onc  years,  or  be  niaJnried  nnder  thttt  age 

**  with  the  consent  of  the  trustees  or  tm^e  tor  the  time 

^*  being  tinder  this  my  will,  and  the  heirs  and  aiHSigns  of 

**  Sueh  daughter/*  Your  Lordships  will  observe  that  here 

there  is  no  protision  in  terms  fo^  a  third  son,  bnt  only 

hy  implication  from  the  Wbhls,  ih  case  there  should  be 

110  son,  then  leading  the  estates  to  the  daughter.  Then 

after  the  residuary  detise  and  bequest,  comes  the  clause 

6f  maintenanee ;  and  the  wotds  are,  that  ihe  tmstees  Maintenance. 

^'  shall,  by  and  out  of  the  rentt,  issues  and  profits  of 

*^  ihe  fkehold  and  eopyhold  estates  by  this  my  will 

**  fitst  devised,  and  by  and  out  of  the  part  or  Share  of 

<'  and  in  the  Said  stocks,  funds  and  Securitiesi  Stc.  to 

^  Which  any  child  or  children  of  the  said  E.  F.  l)uAeld, 

^  kt.  shall  he  pr^SUMptiiMli/  entitled^  pay  and  apply  for 

^  the  maintenanee  and  edoeation  of  any  such  child  or 

*  ehildreui  nnti)  their  shai^  beeome  payable,  sneh 

^  yearly  sum,  kd  as  tothem  should  Se^tn  meet/'  I  shall 

eall  your  Lordships  attention  presently  to  the  effect  of 

the  words  **  presumptitely  entitled,*'  but  in  the  mean 

time  it  is  obvious  that  some  (Questions  ought  to  be  put 

€6  the  Judges  as  to  the  rents  and  profits  undisposed  of 

under  the  residuary  devise  and  bequest, 

Y  4 


a04  CASES  IN  THE  HOUSE  OF  LORDS 

182S.  The  effect  of  the  judgment  in  Chancery  I  hav€ 

DVF71ELD  «Jrea<iy  stated  to .  your  Lordships ;  and  one  questicm 
and  wife  Yrill  be,  whether,  according  to  law,  it  is  the  true 
DvrviELD  construction  of  the  will,  that  the  only  son,  on-  the 
^  death  of  the  testator,  took  an  inunediate  vested  inte- 
rest, subject  to  be  devested,  and  to  all  the  changes 
which  I  have  mentioned,  for  the  contingencies  are  the 
same  as  to  all  the  sons.  You  will  look  at  this  clause 
particularly,  as  it  has  been  argued,  from  the  words 
''  presumptively  entitled,"  that  the  persons  so  entitled 
took  a  vested  interest.  I  confess,  that  from  these 
words,  I  should  have  argued  the  case  the  other  way ; 
and  that  the  meaning  was,  that  the  persons  so  pre- 
sumptively entitled  did  not  take  an  immediate  vested 
interest  One  other  question,  also,  allow  me  to  ask 
as  to  the  maintenance,  and  that  is,  whether  it  does  or 
does  not  belong  to  one  son  or  to  more  than  one.  It 
may  belong  to  more  than  one  if  none  are  entitled  to 
a  vested  interest  before  twenty-one ;  but  if  the  only 
son  is  entitled  to  such  a  vested  interest,  what  becomes 
of  the  maintenance  in  case  a  second  son  is  bom? 
He  is  then  presumptively  entitled,  and  not  thie  first, 
and  you  cannot  take  a  maintenance  out  of  the  rents 
and  profits  of  this  fund  for  the  eldest  son.  Then  again, 
on  the  decease  of  the  second  son,  the  eldest  becomes 
again  entitled ;  and  then  if  a  third  son  is  bom,  he  be* 
comes  presumptively  entitled,  and  if  the  eldest  is  under 
twenty-one  there  is  no  maintenance  for  him.  So  your 
Lordships  will  have  to  say  how  the  fund  for  main« 
tenance  is  to  be  applied,  not  merely  out  of  the  rents  and 
profits  of  this  property,  but  in  reference  to  all  the  pro- 
perty subject  to  this  disposition.  Then  another  ques* 
tion  to  be  put  to  the  Judges  is,  to  whom  the  rents  and 
profits  belong  ultra   the  maintenance,  in  case  your 
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Lordships  should  be  advised  that  the  decree  is  wrong 
as  to  the  vesting  of  the  interests ;  and  that  exhausts  the 
matter  as  to  the  Southwood  Paxk  and  Haverhill  estates. 
Then  as  to  the  codicil,  there  is  one  question  as  to 
the  revocation  with  reference  to  this,  as  matter  of  legal 
devise,  for  the  codicil  either  destroys  the  deviise  of  the 
residuary  freehold  property,  taking  it  out  of  the  trustees, 
or  it  does  not.  He  does  not,  by  the  codicil,  devide  im- 
mediately to  the  son,  but  says  that  the  sole  intention 
of  the  razure  was  and  is  ^^  to  revoke  that  part  only  of 
my  will  whereby  I  direct  the  sale  of  my  freehold 
property,  which  sale  I  accordingly  do  hereby  re- 
voke ;"  not  necessarily  taking  the  estate  itself  out 
of  the  power  of  the  trustees;  and  then  he  goes  on  to 
direct  that  the  son  of  his  daughter  who  should  first  attain 
the  age  of  twenty-one,  should  on  his  attaining  that  age 
change  his  name  to  Elwes ;  and  on  such  son's  attaining 
twen^-one,  and  changing  his  name  for  that  of  Elwes, 
he  grives  and  devises  to  him  all  his  freehold  property. 
Thus,  it  will  be  a  question^  whether  the  son  took 
a  vested  estate  before  attaining  the  age  of  twenty-one, 
according  to  the  decree,  subject  to  be  devested  on  his 
dot  attaining  twenty-one,,  and  changing  his  name  for 
hat  of  Elwes ;  or  if  the  interest  is  imdisposed  of  till 
he  son  attains  twenty-one,  to  whom  does  it  belong. 
[lien  the  question  will  be,  whether  the  declarations  in 
lie  decree  are  right :  1st.  That  this  was  an  immediate 
evise  to  the  son,  subject  to  be  devested.  2d.  Whether 
!ie  son  took  any  interest  till  he  attained  twenty-one  ? 
dly.  Whether  he  took  any  interest  till  he  changed 
is  name  for  that  of  Elwes  ? 
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Best  (L.  Ch.  J.  C.  B.),  on  the  2d  March  1829>  read 
1  the  House  the  questions,  with  the  answers,  contain- 
Qg  the  unanimous  opinion  of  the  Judges,  with  his 
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own  refl*>fis  fef  th6  eofkcliuldM  to  wtiielt  th«y  tai 
come.  Tb«  following  is  tiie  »tAiemtat  M  k^thi  bdteM 
fronoi  ftii  et&mitttd  eopy  s 

Flint  Quedtion  a 

^'  Aocording  to  the  trui  (Mnstractioil  of  the 

testator's  will  and  oodicil^  as  above  stated,  wotiM 

any  son  of  the  testator's  daughter  by  hear  said 

husband,  duriag  his  infancy,  be  entitled  to  tht 

rents  and  profits  of  the  testator's  estate  oalled 

**  8outhwood  Park,  or  the  farm  at  Haterhill ;  ot 

any  daughter  of  his  laid  daughter  by  her  said 

husband,  being  untEiarried  and  nnder  the  ag<! 

of  twenty '^cm«,  be  so  ^titled  during  her  infaney, 

''  or  before  sU  married  r 

We  think  that  no  son  of  th«  testator's  daughter  fay 

her  present  hnsbaad^  during  the  infancy  of  such  soa, 

nor  taiy  daughter  of  the  testator's  daughter  by  hof 

said  hunband,  being  munarried  and  under  the  age  of 

twenty^^me)  WMld  bd  entitled  to  the  nents  and  profit! 

of  th^  estate  ealled  Southwood  PaaA,  or  of  the  farm  at 

HaveriiilL 

Seemid  Qnestioii : 
^  If  the  ycmtiger  of  the  said  infant  ^m  AouW 
**  die  in  infancy,  would  the  elder  of  «tieh  twt>  soiur, 
**  during  hid  infancy,  be  entitled  to  such  reut* 
"  and  profits ;  if  he  would  be  M  entitled,  and 
'*  a  third  sou  should  be  bom  of  the  testator's 
"  daughter  by  her  said  husband,  would  such 
"  elder  son  continue  entitled  during  his  infancy, 
"  or  would  such  third  sou  becoming  a  Second  sOil 
"  be  so  entitled?" 

We  think  that  if  the  younger  of  the  two  sons  should 
die  in  infancy,  the  elder  of  such  ttro  sous  would  no! 
b^  entitled  to  such  rente  and  pM&\6  dttrittgldb»  iabsntf, 
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end  thM  a  third  son  becoming  a  leoond  bcu  w<mld  not 
bt  entitled   to  suck  rentt^  and  {NToflts   during  his 

in&ncy. 

Third  Qutetion : 

^^  If  no  son  of  the  testfttor^ii  daughter  by  her 

'^  taid  husband  Would  be  entitled  to  Buoh  rents 

and  {NTofits  during  his  infancj^  and  no  daughter 

of  tho  testator's  daughter  by  her  said  husband 

Would,    during  her  infancy  and  before  tnar- 

riagOi  be  so  entitled)  to  whom  would  the  tents 

and  profits  of  the  said  premises  belong  during 

the  infancy  of  such  sons  Mid  daughters  cf  the 

testator  s  daughter  ?  ^ 

We  think  that  the  rents  and  profits  of  the  said  pre- 

%ases  would  belong,  during  the  infancy  of  such  sons, 

^and  during  the  infancy  and  before  the  marriage  of  any 

daughter,  to  the  testator's  heir-at-IaW* 

Fo«ifth  Question  r 
"  The  testator  having  givifi  s<i<^h  power  to 
^*  Kwes  tod  Chambets  as  afbreMid,  and  to  the 
*^  sundtor  of  themi  Out  of  the  rents  and  profits  of 
the  said  pusmises  (by  hts  will  first  detised)  fo 
whi(;h  any  ohild  of  his  daughtei^  should  be 
'*  presumptrrely  ^titted,  to  ptovid^  iMfaitenanM 
^  fi^r  such  childi  and  there  being  twb  sons  of  his 
*^  daught^,  infants  at  the  time  of  his  death,  nan 
*•  Blwes  and  Chambers  eiecnte  such  power  by 
^  applying  part  of  Ih^  rttte  and  profits  of  the 
^  said  premises  fof  the  m^ttCenance  of  the  second 
*'  of  such  sons  in  bis  infancy ;  and  in  case  he 
"  (snch  second  son)  should  die  in  his  mfisLncy, 
•*  the  elder  of  such  sons  being  at  the  time  of 
'^  such  death  also  an  infant  and  an  only  son,  can 
^'  Elwes  and  Chambers  in  that  case  apply  part 
^'  of  the  sidd  n^ts  and  profits  fot  the  mainfe*- 
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^^  nance  of  such  .onlyson,  during  his  infiaincy';^ 
<^  and  in  case,  after  the  death  of  such  second  soa 
"  in  his  infancy,  the  testator's  daughter  iihould 
"  have  a  third  son  bom  during  the  infancy  of 
"  the  testator's   daughter's  first  son,  could  the 
*^  said  Elwes  and  Chambers,    in  executioh  of 
'*  the  said  power,  apply  part  of  the  rents  and 
profits  for  the  maintenance  of  such  third  son 
having  become  a  second  son,  and  would  they 
**  cease  to  have  a  power  of  applying  any  part 
^^  thereof  to  the  maintenance  of  an  only  son ;  or, 
supposing  there  was  an  only  son,  and  a  daugh- 
ter of  the  testator  s  daughter  unmarried  and  an 
^^  infant,  would  Elwes  and  Chambers  have  the 
"  power  of  applying  part  of  the  rents  and  profits 
'^  for  the  maintenance  of  such  daughter  during 
''  her  minority?" 
We  think  that  there  being  two  sons  of  the  testa- 
tor's   daughter,    infants   at   the   time  of  his  deaths 
Elwes  and  Chambers  should  execute  the  power  by 
applying  part  of  the  rents  and   profits  of  the  pre- 
mises   first    demised    for    the    maintenance    of  the 
second  of  such  sons  during  his  infancy ;  and  in  case 
such  second  son  should  die  an  infant,  the  elder  son 
being  an  infant  and  only  son,  Elwes  and  Chambers 
might  apply  part  of  the   said  rents  and  profits  for 
such  only  son's  maintenance  during  his  infancy  and 
whilst  he  continued  an  only  son;  and  that  in  case, 
after  the  death  of  such    second  son  in  his  infancy^ 
the  testator's  daughter  should  have  a  third  son  bom 
during  the  infancy  of  the  first,  the  power  of  E^wes 
and    Chambers  to  allow  any  part  of  the  said  rents 
and  profits  to  the  maintenance  of  the  first  son  would 
cease,  and  they  should  apply  part  of  the  rents  and 
profits  for  the  maintenance  of  ^uch  third  son ;  and 
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that,  supposing  there  was  an  only  son,  and  a  daughter 
of  the  testator  s  daughter  unmarried  and  an  infant, 
Elwes  and  Chambers  would  not  have  the  power  of 
applying  any  part  of  the  rents  and  profits  for  the 
maintenance  of  such  daughter  during  her  minority. 

Fifth  Question: 

**  According  to  the  true  intent  of  the  testator, 

<<  is  any  son  of  the  testator  s  daughter  entitled  to 

*^  the    rents  and  profits  of  the  fireehold  estates 

**  mentioned  in  the  testator's  codicil  (assuming 

^*  that  the  legal  estate  in  such  freehold  estate  is 

**  thereby  devised)  until  and  before  he  attains 

**  the  age  of  twenty-one  years,  and  also  assumes 

**  the  name  of  Elwes ;  and  if  not,  to  whom  do  the 

^  rents  and  profits  of  such  freehold .  estates  (as- 

**  suming  as  aforesaid)  belong,  under  the  true 

**  effect  of  the  will  and  codicil,  until  a  son  attains 

^  that  age  and  assumes  that  name  ? 

The   Judges  are   of  opinion  that  no,  son  of  the 

testator's  daughter  is  entitled  to  the  fireehold  estates 

mentioned   in  the  testator's   codicil  until  he  attains 

the  age  of  twenty-one  years,  and  assumes  the  name 

)f  Elwes  ;  and  that,  until  a  son -attains  that  age  and 

issumes  that  name,  the   rents   and    profits   of  such 

estates  belong  to  the  testator's  heir  at  law. 

All  the  Judges  who  were  present. at  the  argument 
>f  this  case,  concur  in  the  answers  which  I  haVe  given 
o  the  questions  proposed  to  us  by  your  Lordships ; 
mt  for  the  reasons  which  I  shall  proceed  to  give^ 
[  only  am  responsible. 

These  questions  refer  to  a  codicil ;  your  Lordships 
^11  observe  that  only  the  will  of  the  testator  has  been 
lent  to  us.    We  have,  therefore,  considered  that  the 
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codicil  referred  to  bj  your  Lordships  queatioo  i^  tbmt 
which  appean  in  the  printed  case* 

As  the  ease  sent  to  us  states  a  residuary  clause^  we 
have  not  felt  ourselves  at  liberty  to  consider  the  eflNoet 
of  the. residuary  clause  which  appears  in  the  lariated 
case,  but  have  formed  our  opinions  upon  that  which 
is  stated  to  us  by  your  Lordships.  And  it  not  appear- 
ing on  that  statement  that  the  residue  of  the  testator's 
property  is  devised  to  any  particular  person,  we  have 
said  that  during  the  contingencies  the  estates  would 
descend  to  the  heir  at  kiw»  and  do  not^  aa  in  the  case 
c£Siepluniy. Siephaui (Cmsv Temp.  Talbot^ 886),  when 
the  residue  waa  expressly  devised  to  Sir  Thomas  Ste- 
phenst  pasa  under  the  residuary  devise  in  the  will. 
'  The  estates  'm  the  8outhwood  Park  and  Haverhill 
Fann»  given  to  the  second  son»  and  if  there  be  only 
one  sQii»  to  the  eldest,  and  if  th«re  be  no  son,  to  a 
daughter^  do  not  vest  until  a  second  or  only  son 
attained  twenty«one,  or  in  case  of  the  failure  of  male 
issue,  until  a  daughter  attained  twenty-one  or  mai^ics 
with  the  consent  of  the  trustees  appointed  by  the  will. 

Hie  testator's  other  freehold  estates  do  »ot  vest 
until  some  scm  of  the  testator's  daughter  shall  attain 
the  age  of  twenty-one  jrears,^  and  take  thia  name  of 
Elwes. 

Until  these  estates  become  vested^  the  estates^  and 
die  rents  and  profits  derived  from  them,  pass  to  the 
iieir-at-law  of  the  testator,  as  estates  not  disposed  o£  hj 
the  will. 

.    Whilst  estates  remain  eontingmt,  those  in  whom 
they  are  at  a  future  time  to  be  vested  have  no  interest 
in  the  estates,  or  the  rents  and  profits  of  such  estates, 
i    Such  estates  must  descend  to  the  heir,  if  they  a(e 
not  given  to  any  person  to  hold  until  the  eyf^ta  hap- 
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pea  on  which  they  are  to  become  vestecl*  This  point 
i9  too  clear  to  require  any  observation :  indeed  it  was 
Wt  disputed  at  the  bar.  Testators  that  create  cpntin^ 
;;eiit  estates  often  forget  to  make  any  provision  for  the 
preservation  of  their  estates,  and  for  the  disposition  of 
the  rents  and  profits  in  the  intermediate  period  between 
their  deaths  and  the  vesting  of  their  estates.  In  such 
[^ases  the  estates  descend  to  the  heirs^  who,  knowing 
that  they  are  to  enjoy  them  only  for  a  short  period,  and 
that  they  have  obtained  the  possession  of  them  from 
the  inattention  of^  and  not  from  the  bounty  of  the  tesr 
tator,  or  from  the  mistake  of  the  professional  man  who 
dr?w  the  will,  will  make  the  most  that  they  can  of 
th^  during  the  time  that  they  remain  theirs,  legard-* 
k99  of  any  iiQury  that  the  estates  may  suffer  from  their 
Qonduct.  The  rights  of  tho  different  members  of  fami- 
liw  not  being  ascertained  whilst  estatea  remain  con* 
tjiigent,  such  families  continue  in  an  unsettled  state^. 
iHiich  is  often  productive  of  inconvenience,  and  some- 
inxes  of  injury  to  them.  If  the  parents  attaining 
»  certain  age  be  a  condition  precedent  to  the  vesting 
^tates^  by  the  death  of  their  parents  before  they  are 
if  that  9ge  children  lose  estates  which  were  intended 
c>r  them,  and  which  their  religion  to  the  testators  may 
[ive  them  the  strongest  claim  to. 

In  consideration  of  tbesQ  circumstajdcesi  ih^  Judges^, 
rpm  the  eaxlieat  time«,  w^re  always  inclined  to  decide 
hsA  estates  devised  were  vested  i  i^d  it  has  long  been 
»  established  rule  iw  the  guidance  of  the  Courts  of 
nTestminster,  in  qgnstnuAg  devisee,  that  all  estates  are 
^  be  holden  to  be  vested>  ei^ept  estates  in  the  devise 
>f  which  a  condition  preci^dent  tQ  the  vesting  is  so 
:;learly  expressed  that  the  courts  cannot  treat  them  as 
vQsted  without  deciding  in  direct  opposition  to  the 
tenntt  of  the  will.    If  there  be  the  least  doubti  advan** 
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tage  is  to  be  taken  of  the  circumstances  occasioning 
the  doubt ;  and  what  seems  to  make  a  condition,  is 
holden  to  have  only  the  effect  of  postponing  the  right 
of  possession.  To  accomplish  this  purpose,  a  dis- 
tinction has  been  made  between  the  adverbs  if  and 
when,  to  which  the  learned  of  our  language,  not  in. 
the  profession  of  the  law,  would  perhaps  not  agree  r 
upon  this  distinction,  however,  many  equitable  arrange- 
ments of  property  have  been  made;  upon  this  dis- 
tinction the  titles  of  many  estates  depend ;  and  it  will, 
therefore,  be  the  duty  of  the  Judges  to  observe  it 
The  condition  precedent  to  the  vesting  of  these  estates 
is  so  apparent,  it  is  declared  in  such  express  terms  by 
the  will,  that  no  ingenuity  can  explain  it  away,  no 
refinement  can  get  rid  of  it ;  and  by  holding  that  these 
estates  are  vested,  we  must  overthrow  the  case  of 
Stephens  v.  Stephens^  which  is  directly  in  point  to  the 
questions  submitted  to  us,  and  the  authority  of  which 
was  never  questioned.  The  state  of  the  affairs  of  this 
family  will  not  be  sooner  settled  by  the  artificial  con- 
trivance of  vesting  and  devesting  the  estates,  than  by 
keeping  them  contingent  until  a  final  vesting  of  them 
can  take  place  agreeable  to  the  disposition  made  by  the 
testator.  How  can  it  be  said  that  the  affairs  of  a  family 
are  settled  by  vesting  an  estate  in  an  eldest  son,  and 
devesting  when  a  second  is  bom ;  then  vesting  it  in 
the  second,  and  devesting  it  on  the  birth  of  a  third 
son,  and  death  of  th.e  eldest ;  and  by  again  vesting,  it 
in  a  daughter  when  there  are  no  sons,  and  devesting 
it  again  on  the  birth  of  a  son  ?  The  only  effect  of 
vesting  these  estates  would  be  to  preserve  them  for 
the  children  of  sons  that  die  before  they  attain  the  age 
at  which  the  estates  would  vest. 

But  is  it  wise  to  encourage  the  marriage  of  infants, 
by  making  a  provision  for  the  children,  however  im- 
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f^dently,  and  howevei  much  in  opposition  to  the 
wishes  of  their  guardians,  such  marriages  may  be  con- 
tracted.    The  uncertainty  of  a  provision  for  a  family 
n^y  occasion  a  pause  before  the  most  important  step 
in  life  be  taken,  which  cannot  be  attended  with  last- 
ing incohvenience,  and  may  prevent  lasting  misery. 
Children  will  seldom  suffer  from   estates  remaining 
contingent  until  their  parents  attain  the  age  of  twenty- 
one^  as  few  to  whom  such  estates  are  given  will  have 
Intimate  children  before  they  are  of  age.     This  ob-» 
jection,  if  of  any  weight,  will  only  partially  apply  to 
this  case,   for  provision  is  made  for  daughters  who 
many  with  the .  consent  of  their  guardians,  and  die 
before  they  are  of  age,  leaving  issue.     As  the  testator 
has  not  made  the  same  provision  in  favour  of  the 
dildren  of  those  sons  who  are  to  succeed  to    his 
estates,  as  he  has  made  for  the  children  of  his  daugh* 
ter^  iemd  the  youi^r  sons,  who  are  to  divide  with  his 
daughters  the  residue  of  his  *  property,  it  is  to  be  sup- 
posed that  he  did  not  intend  that  the  families  of  the 
first  or  second. sons  should  inherit,  if  their  parents  did 
not  live  *  until  their  estates  became  vested.     Knowing 
how  difficult  it  is  to  get  at  the  intent  of  parties,  when 
all  possible  care  is  taken  to  express  their  intent  with 
the  greatest  precision  in  the  instruments  made  by  them, 
and  what  different  interpretations,  from  the  different 
constitutions  of  men's  minds,  and  from  their  different  * 
habits  and  education,  are  put  on  the  same  words,  I  do 
not  inuch  rely  on  the  intent  of  the  testator.     I  take  for 
my  guide  what  I  think  is  a  sounder  principle  of  de- 
cision in  a  case  where  a  testator  has  expressly  secured 
what  he  has  given  to  son^  of  his  grand-children  to 
their  issue,  and  has  not  expressly  secured  the  freehold 
estates  to  the  families  of  those  children  to  whom  he 
has  devised  them;  namely,  whatever  his  intentiou^may 
VOL.  I New  S.  z 
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tie,  that  intention  is  not  imffioiently  cixpicssed  ^  aaif' 
Oaort  to  act  upon  it,  wlien,  by -so  doings  ifHe  tnvst  :g0t 
ridtof  a^conditioft  clearly  ^eicpraBBed  m  die«othtfr*pi(rtt 
of  ih^^wilL 

ft  il3  ^impossible  to  say  that  ibe  weeds  ^^is  wSl  i» 
not  ioaport  conditions  precedetit  to  the  vestmg  ithese 
esttttM.  The  ^estates  are  not  given  to  any  paitieular 
chUdveh  tby  name,  ibot  to  sueh  <childxen  :aB  sAiaU  ottaiB 
the  'age  of  twenty-one  yeai« ;  until  they  isa^e  ^fiithnmi 
that  B^y  no  one  completely  answere  ibe  ^desoriptaott 
wrlrich  the  testator  has  given  of  those  "^>i^.are  to  be 
devisees  dmder  his  will,  imd  therefore,  there  >»  m 
person  in  whom  the^estates  can  vest.  It  isian  estab- 
liriied  principle  of  kMir,  recognized  by  oiJl^lhe^flBestifaat 
ai^  in  )tlie  fbodks,  :and  ibmided  xm  the  tnatttaevof  4hii^ 
that  estates  mnst  nonain  icontnigent  imfil  these  be 
aipersdnbaving  all^fae'xiuaUfieatians  that  the  teabator 
requiises,  leaid  •  completely  answering  >the  ddscripiioa 
given  ;of  the  'x}\qeet  :of  his  boun^  in  his  wlU.  In 
Pmnk  V.  JRvwOr,  S  'Eannton,  ^145,  it  is  swd,  «  To  JiwAe 
**  an  ^estate  contingent  w£  must  -have  such  woids  ^as 
^^  iheae,  I  give  the 'estate  to  slMjAaperMi^  whoishall  at 
''  the  deiith  of  P.  F»  be  the  second^  third,  >or  ifimrlh 
'^  sons."  The  present -will  iias  ithe  substance  of  ^theae 
words,  lor  the  devises  ^aiE  to  isueh  ottfyam  as  xghdi 
first  attain  (iheage  oftwen1y->one;  rin^ease  there -shall  the 
two  or '  fnorewnsy  whb  itkaU  attain  the  \agp  ofbDaM^-om^ 
then  in  tmst^fbrthe.secondtof  snch  sons.;  thaenun  tnuit 
for  sudh  daughkem  ^as  ahall  ^first  attahi  'tiie  age  of 
twshty-one  years.  fDhe  codicil  giiites  :tfae  €Btates  to 
that  ton  who  shall 'first  attain  :the  jige  of  itwenty-one» 
and  change  bis  name  to  Elwes.  in  Frank  Y.JF^itmk, 
Gibbs  (C.  J.)  says,  **  there  was  a  son  in  «sse  ^wha 
'^  answered  the  description:  in  :the  wilL"  A  contingent 
Temainder  devised  to  a  first,  second,  xnr  otherson  woidd 
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absolutely  as  soon  as  such  son  should  come  into 
being,  unless  there  was  a  clear  intent  expressed  or 
implied,  diat  it  should  remain  contingent  until  some 
later  specified  time.  In  the  case  submitted  to  us  by 
your  Lordships,  there  is  a  clear  intent  expressed  that 
tkese  estates  shall  remain  contingent,  until  it  be  seen 
irhether  one  or  more  sons  would  attain  the  age  of 
twenty-one  years ;  and,  if  there  be  no  sons,  whether 
ury  daughter  would  live  to  that  age,  or  be  married 
with  the  consent  of  the  trustees. 

The  testator  has  given  us  an  explanatioa  of  the  terms 
of  the  devises  of  his  real  estates.  In  the  clause  of 
kftaantenance  he  directs  his  trustees  to  provide  main* 
bettaiice  for  the  children  of  his  daughter  out  of  the 
sMfiKtes  or  property  to  which  any  child  shall  be  pie- 
Piin3|itively  entitled. 

A  presumptive  title  is  only  a  possibility ;  a  presump- 
rre  heir  is  one  who  will  be  the  heir,  if  no  one  having 
i  preferable  claim  be  in  existence  at  the  time  of  the 
tottth  of  the  person  to  whom  the  presmnptive  heit 
iKftds  in  that  relation. 

When  the  testator  speaks  of  his  graad^children  as 
msumptiv^y  entitled,  he  must  be  understood  to  say, 
iMlt  they  have  no  absolute  or  vested  interest. 

In  the  case  of  Stephens  v.  Stephats,  which  I  have 
ilready  mentioned  to  your  Lordships,  the  testator  after 
giving  estates  to  his  grandsons  William  and  Thomas, 
levised  the  same  property  '^  to  such  other  son  of  the 
'^  body  of  his  daughter,  Mary  Stephens,  as  should 
^  happen  to  attain  the  age  of  twenty-one  years.'' 
rhere  is  scarcely  any  difference  ia  the  terms  of  the 
Sense  in  that  case,  and  in  those  in  the  devises  under 
sonsideration ;  the  meaning  of  each  ,is  precisely  the 
same.  In  the  case  referred  to,  the  Judges  of  the  King's 
Ben<^,  {Lord  Hard  wick  being  then  at  the  head  of  that 
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court,)  certified  that  the  yestii^  of  the  estate  wa^ 
suspended  until  a  son^nnforny  should  attain  the  age  of 
twenty-one  years.  Lord  Chancellor  Talbot  made  a 
decree*  according  to  this  certificate,  and  stud  that  it 
agreed  with  his  own  sentimehts>  and  he  hoped  that 
it  would,  be  for  the  future  a  leading  case  in  the  deter^ 
mination  of  questions  of  this  kind*  I  believe  that  his 
Lordship  s  hopes  were  realized ;  it  has  been  considered 
as  a  leading  case ;  and  the  impugning,  its  authority 
would  shake  a  principle  of  law,  on  which  the  titles  of 
many  estates  depend. 

It  only  remains  for  me  to  take  notice  of  that  part  of 
the  will  to  which  your  Lordship's  4th  question  relates ; 
thai  is  the  clause  which  gives  to  the  trustees  the  power 
to  provide  a  maintenance  for  the  testators  grand- 
children. The  words  of  this  clause  are  as- follows : — 
^^  And  my  will  fur&er  is,  and  I  do  hereby  declare 
^  and  direct  that  the  said  John  Elwes,  and  Abraham 
Henry  Chambers,  and  the  survivor  of  them,  hii 
executors,  administrators,  and  assigns  shall,  .by  and 
out  of  the  rents,  issues  and  profits  of  the  said  free- 
'*  hold  and  copyhold  estates,  by  this  my  will  first 
devised,  and  by  and  out  of  the  part  or  share  of  and 
in  the  said  stocks,  funds  and  securities,  and  the 
^^  dividends^  interest,  and  annual  proceeds  thereof,  to 
^^  which  any  child  or  children  of  the  said  Amelia 
^'  Maria  Frances  Duffield,  by  the  said  Thomas  Diif- 
field,  or  by  any  after-taken  husband-  shall  be  pre- 
sumptively entitled,  pay  and  apply  for  the  main<- 
tenance  of  any  such  child  or  children  in  the 
meantime,  and  until  his  her  or  their  share  or  portion; 
<<  shares  or  portions,  shall  become  payable,  such  yearly 
<<  sum  or  sums  of  money  as  to  them  the  said  John  Elwes 
*^  and  Abraham  Henry  Chambers,  or  the  survivor  of 
'^  them,  his  executors^  administrators,  or  other,  tbe 
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**  trustees  or  trustee  for  the  time  being  of  this  my  will, 
^  shall  seem  meet.** 

The  trustees  are  directed  to  execute  this  power  by 
providing  a  fund  for  the  maintenance  of  each  child,  out 
of  the  property  to  which  such  child  is,  in  the  language 
of  the  will,  presumptively  entitled.  An  only  son  would, 
under  the  will,  be  presumptively  entitled  to  South  wood 
Park  and  Haverhill  estates. 

* 

The  testator  says  nothing  about  providing  main- 
tenance out  of  the  estates  left  by  the  codicil  to  the 
eldest  son,  because  these  he  then  intended  should  be 
sold.  As  being  presumptively  entitled  to  these  estates, 
die  only  son  would  be  entitled  to  a  maintenance  out 
of  the  rents  and  profits  of  them ;  when  his  presumptive 
title  ceased  by  the  birth  of  a  second  son,  the  right  to 
maintenance  of  the  first  would  be  determined.  On  the 
buth  of  a  second  son,  that  second  son  would  become 
presumptively  entitled  to  the  South  wood  Park  and 
Haverhill  estates,  and  it  would  become  the  duty  of  the 
tnistees  to  provide  for  his  maintenance  and  education 
out  of  the  rents  of  those  estates.  Upon  the  death  of 
an  elder  son,  and  the  birth  of  a  third,  the  second  would 
become  an  elder  son,  and  he  would  cease  to  be  pre- 
sumptively entitled  to  the  Southwood  Park  and  Haver^ 
bin  estates ;  a  presumptive  title  to  which  estates  would 
commence  in  the  third  son.  From  this  period,  the  son 
winch  was  bom  second,  must  be  maintained  out  of  the 
estates  destined  for  the  first ;  and  the  son  bom  third, 
Mit  of  those  given  to  the  second.  This  change  in  the 
mode  of  executing  the  power  must  take  place  when- 
ever a  second  son  becomes  an  elder,  and  any  son 
becomes  a  second.  No  daughter  can  ever  be  entitled 
to  a  maintenance  out  of  the  estates  whilst  there  is  a 
son  in  existence,  for  no  daughter  will  be  presumptively 
entitled  until  there  is  a  failure  pf  male  issue.    It  may, 
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perhaps,  occur  to  your  Lordships,  that  these  fhtmgest 
in  the  execution  of  the  power  of  maintenance  ntajr 
render  the  accounts  unnecessarily  complicated.  Courts 
of  justice  are  not  to  consider  the  incoareniences  tiiat 
may  follow  from  the  execution  of  powenv  according  to 
the  teHns  by  which  they  are  cieated. 

We  can  find  nothing  in  the  will  that  would  anthovuDe 
any  Court  to  dispense  with  an  exact  compliance  with 
the  terms  of  this  power;  and  we  therefore  thmk  that 
it  should  be  con^ied  witii  to  the  letter. 


Sd  March 

1B29; 
Jadgmeot. 


EUhn  (Earl  of) : — ^This  was  an  appeal  fitMna decree 
which  came  before  this  Boose  immediately  from  tke 
Vice  Chancdlor's  Court,  without  any  intermediate 
appeal  to  the  I^nrd  Chancellor,  and  it  is  satis&ctQry  Uk 
me  that  it  did  sa  I  entertained  an  opinion  ihsai  the 
decree  was  founded  in  «rror ;  but  when  I  heard  Uie 
case  argued  at  the  bar,  and  found  that  distinctioai 
had  been  taken  in  cases  subsequent  to  that  of  Stephem 
V.  Stephens,  it  occurred  to  me  that  the  best  course 
ought  to  be  taken  in  order  to  have  that  matter  settled. 
X  felt  it  very  difficult  to  frame  the  questions  to  he  put 
to  the  Judges.  They  have  given  these  questions  their 
most  attentive  consideration,  and  their  opinions  have 
been  most  ably  stated  by  the  ChidE  Justice  of  the 
Ccmimon  Pleas,  and  that  leads  to  the;  reversal  of  mudi 
of  the  decree, 

I  concur  in  all  the  answers  which  have  been  given 
by  the  learned  Judges^  and  hope,  as  Lord  Talbot  said 
of  Stephemy  y.  Stephens,  that  this  wiD  be  a  leading 
case. 

The  reversal  of  this  decree  riders  it  ineumbenk  oft 
us  to  pay  yexj  great  attention  to  the  framing  of 
a  decree  that  may  be  proper  for  the  cajae,  I  particult]^ 
thank' the  learned  Juderes  for  their  answers  te  the 
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questions  as  to  the  maintenance,  and  I  hope  that  we 
shall  now  be  enabled  to  make  a  decree  that  will  do 
justice  to  all  the  parties,  and  be  reputable  to  this 
House. 

There  are  two  ways  in  which  we  may  proceed.  TTie 
-one  is  to  state  the  law,  and  remit  the  case  to  the  Court 
of  ChMC&ry  to  apply  it.  T|e<  other  is^  that  you  yxiur. 
selves  should  pronounce  the  decree,  and  propose  it  in 
the  very  form  in  which  it  is  to  be  carried  into  execu- 
tkm.  This  latter  course  will  save  some  trouble,  and 
may  be  the  most  wholesome,  and  I  think  my  time  will 
not  be  ill  bestowed  in  framing  such  a  decree  in  this 
case,  as  I  think  ought  to  be  read  in  this  House.  With 
tlm  view  I  propose,^  that  the  further  con»ideratiQ&.  of 
the  case  be  adjourned  generally,  with  the  understaad- 
ing  that  the  adjournment  shall  only  be  for  a  very  short 
time. 
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APPEAL 

FROM   THE    COURT   OF   CHANCERY   IN   IRELAND. 


Lord  Dillon,  and  Butler 
Plaskett  and  Brett 


Appellants. 
Respondents. 


P.  and  B.  obtain  a  judgment  iu  Ireland  against  D.  and  issiie 
fLJi.fa,  under  which  iiis  effects  in  his  mansion  house  at  R. 
are  taken.  Notice  to  the  sheriff  that  D.  had,  some  ytors 
before,  conveyed  his  estates  in  the.  counties  of  M.  R.  and 
W.  in  Ireland,  and  of  O.  in  England,  and  assigned  his 
effects,  including  the  goods  in  question,  for  a  terin  in 

'  trust  for  his  creditors,  and  that  the  trustee  was  in  (pos- 
session, and  the  sheriff  relinquishes  the  goods.  P.  and 
B.  file  their  Bill,  and  obtain  production  of  the  trust  deed, 
from  which  it  appears  that  D.,  under  the  deed,  is  en- 
titled to  an  annuity  or  yearly  rent  out  of  all  the  estates,  of 
5,ooo/. 

P.  and  B.  sue  out  an  tU&t  directed  to  the  sheriff  of  R.  who 
delivers  to  P.  and  B.  lands  in  that  county  on  which  the 
annuity  is  charged,  to  the  amount  of  a  moiety  of  the  an- 
nuitjr.  But  P.  and  B.  being  advised  that  they  could  make 
nothing  of  this,  on  account  of  the  trust,  proceed  with  the 
suit  in  equity,  and  obtain  an  order  restraining  the  trustee 
from  paying  any  part  of  the  5,000/.  to  D.  without  reserving 
what  had  been  found  competent  by  the  Court  to  answer 
the  demand  of  P.  and  B.  till  the  hearing  the  cause,  and 
further  order.  From  that  order,  D.  and  the  trustee  ap- 
pealed, but  the  order  aflSrmed  in  Dom,  Proc. 


.lodgment. 

Eitcutiou. 


Plaskett  and  Brett,  wine  merchants,  Westminster, 
in  M.  T.  181 7)  obtained  judgment  in  England  against 
Lord  Dillon  for  898/.  10^.  and  costs,  but  Lord  Dillon 
having,  as  far  as  they  knew,  no  available  property  in 
England,  and  he  himself  being  resident  abroad,  they 
instituted  proceedings  in  Ireland  on  the  judgment,  and 
in  T.  T.  1819»  obtained  judgment  in  the  Court  of 
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Kings  Bench  there,  for  1000/.  Irish,  and  S?/- costs,       nm. 
and  on  that  judgment  a  ^fieri  facias  issued  to  the  ^^^  dillom 
sheriff  of  Roscommon,  who  seized  the  effects  in  Lord   •nd  butler 
Dillon's  mansion  house  of  Loughlin  in  that  county.  •  plasestt 

Soon  after,  (December  1819,)  notice  in  writing  was  "^  ***"• 
served  on  the  sheriff  that  the  effects  had,  by  a  deed  jJJJ^^  ®^ 
iated  4th  July  1815,  been  assigned  to  the  appellant 
Dharles  Butler,  and  two  other  trustees  for  the  benefit 
if.  Lord  Dillon's  creditors,  and  were  then  in  their  pos- 
ession,  in  consequence  of  which  the  sheriff  relin- 
quished the  possession.  The  plaintiffs  (respondents) 
ben  searched  the  Public  Registry  Office  in  Dublin, 
nd  found  that  by. an  indenture  dated  the  4th  July 
S15y  Lord  Dillon  had  conveyed  his  real  estates  in  the 
ounties  of  Mayo,  Roscommon,  and  Westmeath,  and 
issigned  his  effects  (including  the  effects  in  question) 
o  trustees,  upon  trusts  mentioned  in  an  indenture 
learing  even  date  with  that  which  was  set  forth  in  the 
agister.. 

.  The  plamtiffs  then  (13th  July  18120,)  filed  their  bill  BiU,  isso. 
n  Chancery  against  Lord  Dillon  and  the  trustees,  in 
^hich  after  stating  the  facts,  they  prayed  that  the  ^. 

respondents  should  set  forth  the.  contents  of  the  trust 
leed,  and  that  the  plaintiffs  might  be  at  Uberty  to 
3lect  whether  to  accept  its  provisions,  and  that  if  they 
ihould  not  elect  to  take  under  it,  it  might  be  declared 
iroid  as  against  them,  &c. 

From  the  answers  of  Charles  Butler  (July.  1822) 
the  surviving  trustee  (the  other  two  haying  died  before 
uiswer)  ^and  of  Lord  Dillon,  it  appeared  that  the  whole 
>f  his  Lordship's  estates  in  the  counties  of  Roscom- 
mon, Westmeath,  and  Mayo  in  Ireland,  and  the 
[bounty  of  Oxford  in  England,  with  the  ftirniture,  &c. 
tn  the  mansion  houses  were,  by  indentures  dated  the 
Uh  July  1815,  conveyed  and  assigned  to  the  trustees 
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ibit  a  tena^  for  the  payment  of  die  creditafs  e£  hk 
Lofdship  who  resided  abroad,  and  to  whom,  an  auiuak 
pent-charge,  payable  out  of  the  la^s>  &c*  was  resented. 

The  plamt]&  who  had  till  then  no  Datioe-  of  tho 
trust,,  and  neyer  agreed  to  it,  in  Noreraber  1833;  sued 
out  an  ekgk  on  their  judgm^t,  directed  to  the  sbesiff 
of  Roscommon,  who  retutned  that  the  trustee  wa9  ki 
pessession  of  the  rent-charge  of  ^,000/.  paiyable  out  of 
the  lands  m  Roscommon,  in  trust  for  Lord!  Biiloii, 
and  Iha*  he  had  delivered  a  moiety  of  the  vent  to  Ibo 
plasntifis. 

But  the  ptaintifls  finding  they  could  lunra  no^  ad« 
vantage  from  this  wkhout  the  aid  of  equJAy,  filed 
a  suppl^nental  bill,  in  which  they  sot  fortk  the  trust 
deeds  at  length,  and  prayed  m  the  altematWe^  the* 
a  receiver'  might  be  appointed  to*  reoeWe  tie  leats 
and  profits  of  a  moiety  of  tiie  lands:  specified  in  the 
shenJTs  return  to<  the  ekgity  to  the  cstent  of  a  moiety 
of  the  5,000  /.  and  that  the  plaintiffs  might  be  p»d 
die  same  or  a  corapetenb  part  in  satinfiBuytion  of  their 
demand,  or  dkat  a  receroer  mi^  be  appoorted  to 
reeeiye  the  rents  and  profite  of  the  whole  of  the  lands 
and  ppemiiBe»  mentioned  in  the  trusts  deeds,  and  that  a 
eompetent  part  thereof  might  be  appUed  to  the  paymcnl 
of  the  chargea  having  priority,  under  the  trust,^  to.  Ae 
payment  of  the  5^000L  to  Lord  Dillon,  and,,  after 
satisfaction  of  such  prior  chargest,  that  a  moiety  of  &e 
i^OOO/.  or  a  competent  part  thereof  might  be  applied 
in  payment  c^the  plaintifi^s  chiim* 

Before  answer,  the  plainti&  (7tb  December  ISM) 
obtained  from  the  Master  of  the  Rolls  an  order 
of  reference  to  the  Master,  to  approve  of  a  receiver 
of  such  a  competent  part  of  the  5,000/,  as  would 
be  sufficient  for  the  purposes  of  the  rights,  of  the 
ptamtifis;    and  the  Master  was  directed  tQ  report 
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nprbat   would   be    a  competent  part      The   Mastar       ias8. 
9»orted,  that  he  had  approved  of  a  receiver,  and  _/!,_' 
ihai  1,250/.   a-year  was    a  competent  part  of   the   andBuixu 
moie^  of  the  5,000  A   a-year,  and  this  report  was     »i^&kbtv 
confinned  by  his  Honour,  by  an  order  of  l6th  Decern-    "^  ■*''^ 

His  Honour,  oa  applicaticm  by  the  phuntiffs,  made  ^^^^- 
aa  order  (Ist  February  1825%  by  which  the  trustee,  Oi^r,i8tFcb. 
Charles  Butler,  was  restrained  till  answer,  and  further  ^^^' 
order,  from  paying  the  1,250/.   to  hoatd  Billon,  or 
vmking  any  payment  to  him  out  of  the  5,000/.,  with- 
out retaining  sufficient  to  pay  the  1,250/. 

The  trustee  having  answered,  he  applied  to  the 
Lords  Commissioners  of  the  Great  Seal  in  Ireland  to 
vemove  the  receiver  and  the  restraint,  and  the  pkdntifia 
applied  to  have  both  continued,  and  thereupon  the 
Lords  Commissioners  made  an  order,.  27th  July  1825^  Ordei^ 
eontij3Luing  both  till  answer  by  Lord  Dillon,  and  furthec  i895. 
Qider. 

After  answer  by  Lord  Dillon^  the  Master  of  the 
Rolls  made  an  order  (Hth  December  1825),  continuing  Order, 
tibie  restraint  till  hearing  of  the  cause  and  further  1895.  ^ 
<nder;  and  on  appeal  from  this  order  to  the  Lord 
Chancellor,  his  Lordship,  by  order,.  4th  Februaiy  18S6^  Order, 
affirmed  thjat  of  his  Honour.     From  this  last  order,  ^     ^  *  ^^^' 
and  preceding  orders  m^itioned.  in  it,  the  defendaota 
appealed  to  the  House  of  Lords,  praying  that  ^  Appeal 
e^rd^rs  might  be  reversed.  It  was  stated  in  the  answers, 
that  Lord  Dillon  had  accepted  of  3,000  /•  aryeajr  instead 
cf  5,000/.,  to  which  ho  was.  entitled  under  the  trusL 

Sngdm  and  Lnfnch  for  Appellants : — The  sheriff  had 
no  right,  under  the  elegit y  to  seize  the  rent-charge,  but 
only  the  lands  out  of  which  the  rent  issued;  and 
neither  by  d^U^  nor  J,m  facias^  could  the  sheriff  of 
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1828.  Roscommon  seize  rents  issuing  out  of  so  many  estates 

uonD  DILLON  ^^  England  and  Ireland,  and  furniture,  and  other  goods 

and  BUTLER  in  different  countries  and  counties.  Equity  nevcJr  allows 

FLA8KETT  a  suitor  to  proceed  against  parties  and  estates  piece- 

"RBTT.  jjj^ .  j^^  ^Y\  the  trustees  ought  to  have  been  parties, 

and  all  the  property  ought  to  have  been  proceeded 
against  The  supplemental  bill  prays  another  kind  of 
relief  than  that  prayed  for  by  the  original  bill,  and  is  in- 
consistent with  it.  A  term  of  this  kind  cannot  be  taken 
in  execution,  nor  can  the  sheriff  by  elegit  seize  such 
complicated  trust  estates :  Scott  v.  SchoUy^  8  East,  467; 
Mttcalfy.  Scholey,  2  N.  R.  461 ;  Doe  d.  HuU  v.  Green- 
hilly  4  Bam.  Aid.  684 ;  Bolch  v.  Watt,  1  P.  Wms.  444; 
Burden  v.  Kennedy,  3  At.  739 ;  Shirley  v.  Watts,  S  At 
«00 ;  King  v.  Marissal,  3  At  192.  The  result  of  all 
the  authorities  is,  that  a  suitor  must  proceed  as  &r  as 

.  he  can  at  law,  before  he  applies  to  equity :  and  here 
the  ^fieri  facias  was  as  inept  as  the  elegit.  In  the 
first  place,  the  property  is  not  the  subject  of  execution ; 
and  in  the  second  place,  one  estate  could  not  be  taken 

.  without  the  rest.  The  sheriff,  under  the  fi.  fa.  ought 
to  have  returned  nulla  bona;  and  to  the  elegit,  that 
it  could  not  be  executed;  but  he  does  execute  it, 
and  delivers  the  land.  [Lord  Chancellor: — ^The  deli- 
very is  not  absolute,  but  only  preparatory  to  an  eject- 
ment]— Another  point  is  the  absence  as  parties  not 
only  of  the  trustees,  but  also  of  the  creditors  entitled 
to  the  distribution  of  this  fund,  that  is,  the  prior 
incumbrancers ;  for  the  rule  in  equity  is,  that  a  subse- 
quent incumbrancer  can  only  come  in  on  the  tenps  of 
redeeming  the  prior  incumbrancers,  upon  a  bill  for  re- 
demption and  foreclosure.  The  principle  in  equity  is 
to  wind  up  the  whole  concern.  Another  point  of 
a  more  limited  nature,  but  decisive  of  the  cause,  is 
this,  that  if  the  Court  permits  a  judgment  creditor  to 
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proceed,  he  must  bring  before  the  Court  all  the  parties 
interested  in  the  subject,  which  is  not  done  here.  The 
interest  of  Lord  Dillon  was  so  much  mixed  up  with 
that  of  the  creditors,  and  of  Lady  Dillon,  that  all  must 
be  cited.  Before  a  receiver  can  properly  be  appointed, 
the  Court  must  see  pretty  clearly  that  the  result  must 
be  favourable  to  the  claims  of  the  applicant  The  sum 
impounded  is  also  enormous  for  a  debt  amounting  with 
interest  only  to  1,000/.  Tliere  was  no  evidence  here 
that  the  slieriff 's  return  was  filed,  and  this  was  a  defect 
which  was  decisive  of  the  question.  Vid.  Ramsbot- 
torn  V.  Buckhurstj  2  M.  Sel.  565 ;  Penning  v.  Durham^ 
1  Bam«  Aid.  43. 
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LORD  DILLOM 

and  BUTLEE 

V. 

FLASKETT 

.and  BRETT. 


Horne  and  Parry  for  Respondents: — In  the  first 
place  this  trust  deed  must  be  considered  as  a  fraud 
upon  the  creditros,  who  knew  nothing  of  it,  and  did 
not  come  in  under  it,  and  this  upon  a  principle  of 
great  importance  asr  between  debtor  and  creditor, 
which  is,  that  an  insolvent  debtor  shall  not,  by  a  deed 
of  his  own,  be  allowed  to  take  his  property  out  of  the 
hands  of  his  creditors ;  and  there  is  nothing  in  this 
case  to  take  it  out  of  the  ordinary  principles  of  equity. 
It  appears  from  the  recital  of  the  trust  deed,  that  Lord 
Dillon  was  an  insolvent  debtor ;  and  if  he  was  not 
before^  that  deed  made  him  so.  If  the  property  was 
tangible  at  law,  it  was  made  intangible  by  the 
debtor ;  and  where  a  debtor  for  the  purpose  of  defeat- 
ing a  bond  Jide  creditor  converts  property  which '  was 
tangible  into  that  which  is  not  tangible  at  law,  equity 
will  make  the  property  available  to  the  creditor.  The 
original  bill  was,  no  doubt,  defective,  because  the 
respondents  were  unacquainted  with  the  contents  of 
the  trust  deed  ;  and  when  they  saw  it,  they  amended 
their  bill.     As  to  the  objection  from  want  of  parties, 
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18£8.       Butler  was  the   only  surving  trostee  at  tbe  time  cl 
DORD  DiLLOK  ^^g  ^  l>iU>  ^^^  If  tTustees  were  afterwards  aippointed, 
BviLEa  th(^  nrigbt  be  made  parties  before  the  heaiitig  of  tiie 
PLMCETT    ^ause.    The  question  at  present  was  merdy  mpectiiig 
&»  interioeatory  order.    As  to  all  the  other  parties 
interested  under  the  trust  deed,  the  respondents  wanted 
no  relief  as  agiunst  them,  and  they  were  not  necessary 
parties.    Hke  relief  prayed  for  was  merdy  against  die 
;9,000i.  per  aacmamy  whidb  Lord  Dillon  had  retained 
for  himself.    They  say,  the  sxnn  impounded  is  mon- 
strous ;  but  they  forget  that  it  is  necessary  to  impound 
.at  once  a  sum  sufficient  to  pay  the  debt  and  coMs, 
because  the  whole  fund  must  fall  on  the  death  of  Lofd 
Dillon.     The  order  now  in  question  leaves  untouched 
the  iBtererts  of  the  odi^  creditors,  and  m  that  respect 
it  is  ^lear  of  all    difficulty.    The    i^lication   was 
merely  to  prevent  the  trustees  paying  over  this  money 
to  Lord  Dill<m,  winle  the  'Cause  was  depending.    It 
was  no  principle  nor  practice  of  a  comrt  of  equity  isot 
to  appoint  a  receiver,  unless  it  saw  diat  the  result 
would  in  all  probability  be  favourable  to  (Jhe  applicant. 
It  was  e&ottgh  that  the  matter  was  uncertain,  and  that 
there  was  a  danger  that  the  fund  might  be  lost.  Then, 
Ihey  say,  the  elegit  is  good  for  nothing.     Admitted : 
it  is  ^enough  that  we  sued  out  the  ^gH  to  entitle  us 
to  piKK^eed  in  equity.    Mitforiy   lOS,  SA  ed.;   and 
mk  this  point,  tke  ease  of  Vcnderton  v.  MiUcTy  (not 
reported),     decided    by  Lord    EMon,    was    anothe 
«afthority^    They  have  insisted  that  this  property 
not  a  subject  for  an  elegit ;  that  is  a  point  which 
don't  mean  to  argue  with  them ;  we  concede  tfee  point:^ 
to  them,  and  we  say,  that  as  the  insolvent  delbtor  ha» 
rendered  his  property  not  tangible  by  e&gfiV,  we  are 
entitled  to  proceed  against  him  in  equity.     Then  they 
say,  that  we  ought  to  have  made  the  prior  ineum- 
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^rancers  parties,  and  offered  to  redeem ;  but  ihat  is  ndt       iBds. 
«]ieceflsaary,  because  we  are  not  agitaiii^ -any  question  ^ord  DiLi.oir 
^th  than.   There  is,  in  truth,  no  redeemable  interests    ""^  butlb* 
"Under  this  trust  deed «;  and,  at  any  rate,  even  in  bilk     plasutt 
4o  osrry  into  «xecuitioq:i  llhe  trusts  of  a  will,  it  is  not         **"** 
necessary  to    make  xnortgOLgees  partieis^    unless   die 
plaintiff  means  to  pay  off  and  foreclose.    The  Court 
4ippoints  a  seceiver,  witih  directioDS  to  keep  down  the 
interest  of  the  mortgages.    They  say,  that  the  interest 
4if  Lord  Dillon  is  so  mixed  up  with  diat  of  idiexseditors 
tunder  the  trust  deed,  that  they  cannot  rbe  separated ; 
(but  the  &ct  as,  that  Lord  Dillon  is  entitled,  under  llhe 
ideed)  to  iSjOOO/.  a-year,  witAiout  dedudiosi,  mid  if  te 
4ias  accepted  iess,  it  makes  no  diffenence  in  the  aigu* 
mmnt    [Ijord  Chancellor: — ^The  prayer  of  your  faill 
rgoes  to  affiect  the  estates  in  England  and  beland,  in 
which  the  trust  creditors  ane  interested.   Suppose,  then, 
tthat  we  now  iconfirm  this  order,  and  ithe  'Comt  below 
tafaould  be  of  opinion  that  the  creditors  should  .be  par- 
Ttaes,  whylhen  they  will  Qbe  bound  by  an  tcvder  to  whdch 
-they  were  jao  partie&.i]    This  /oirder  atffects  dhe  vights  <of 
nobody  but  Lord  Dillon.     Scott  v.  Sch&k^  S  .ISast, 
'4&7^  and  Burden  y.  Xennecbf^  3  At.  739,  are  with  oas. 

The  reasons  i^ted^n  the  parts  of  4he  i^ellante  £»r 

{the  reversal  of  the  ordei;,  ware : 

1st  Because  the  said  annual  paymeirt  ^f  &JOQOi. 

Jbeiog  merely  an  allowance  by  the  pennissian  of  the 
general  body  of  creditors  payable  out  of  funds^  ^eoure^ 
by  equitable  terms  of  years  and  chattels  after  payment 
thereout  of  many  prior  charges,  is  of  course  not  ex- 

'tendible  at  law,  and  not  being  extendible  at  law,  is  not 
extendible  in  equity,  for  a  court  of  equity  only  inter- 
feres where  the  subject  matter  would  be  liable  to 
e9Eecu  tion  at  law,  if  a  formal  impediment  were  semonred ; 
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ami  BUTLEB 

V, 

PLASKBTT 

and  BBETT. 


1828.       but  no  decree  which  could  be  pronounced  could  r^ 
xoeTdillon   move  the  impediments  which  prevent  the  said  annual 

allowance  of  5,000/.  from  being  liable  to  an  execution 
at  law,  nor  can  a  court  of  equity,  by  analogy  to  the 
legal  remedy,  give  equitable  relief;  whereas,  in  this 
case,  the  subject,  from  its  nature,  is  no  more  subject  to 
I^^  executions  than  bank  or  government  stock. 

2d.  Because,  considering  the  judgment  of  the  re- 
spondents as  a  lien  on  the  reversionary  freiehold  estate 
of  Viscount  Dillon,  the  only  remedy  to  which  respm^- 
dents  are  entitled  in  a  court  of  equity,  is  that  of 
filing  a  bill  to  redeem  the  several  incumbrances  prior 
to  the  life  estate  of  the  appellant  Viscount  Dillon,  and 
the  several  prior  incumbrancers  thereon,  including  thfe 
demands  of  the  creditors  who  have  executed  the  said 
indenture,  and  then  to  stand  in  the  place  of  such 
incumbrancers,  tacking  their  said  judgment  debt,  and 
to  foreclose  the  life  estate  of  the  said  appellant  Viscount 
Dillon,  and  which  remedy  the  respondents  have  not 
sought  by  either  of  their  said  bills,  and  have  not  by 
either  of  them  offered  to  redeem. the  said  prior  in- 
cumbrancers. 

3d.  Because,  if  even  the  said  annual  payment  of 
5,000/1  was  liable  to  execution  at  law,  the  alleged 
return  of  the  sheriff  on  the  said  writ  of  elegit  has  never 
been  filed,  and  the  respondents  have  not  supported 
the  statements  contained  in  the  said  supplemielita]  bill 
respecting  the  said  elegit ^  inquisition  and  -  return,  by 
evidence. 

4th.  Because,  supposing  the  sheriff  to  have  made 
such  return  as  in  the  said  supplemental  bill  is  inen* 
tioned,  such  return  is  erroneous  and  uncertain,  and 
because  the  said  writ  of  elegit  was  only  directed  to 
the  sheriff  of  the  county  of  Roscommon  ;  whereas  the 
said  annual  payment  is  payable  out  of  lands  in  the 
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several  counties  of  Mayo  and  Westmeath  in  Ireland,      .1828. 
and  of  Oxford  in  England,  as  well  as  out  of  lands  j^j^^  dillok 
in  the  said  county  of  Roscommon,^  and  also  out  of  the    •»!  butur 
said  chattels  in  the  said  counties  of  Roscommon  and     plaskstt 

Oxford.  .       andBBETT. 

5th.  Because  it  is  not  usual  to  appoint  a  receiver 
XI  interlocutory  motion,  except  where  the  relief  sought 
by  the  bill  is  such,  that  there  can  be  but  little  doubt 
lihat  such  relief  will  be  granted  at  the  hearing,  or  in 
case  of  fraud  and  danger. 

6th.  Because  the  said  several  orders  have  been  made 
in  the  absence  of  the  several  mortgi^ees  and  incum- 
brancers prior  to  the  life  estate  of  the  appellant 
Viscount  Dilloni  and  of  the  several  incumbrances  upon 
iuch  life  estate,  and  of  his  bond,  judgment  and  simple 
contract  creditors  who  have  executed  the;  said  tfust 
deed,  and;  of  the  other  two  trustees  of  the  -said  indien^- 
tore ;  and  the  annual  rental  of  the  lands  contained  in 
the  said  sheriff's  alleged  return  is  not  sufficient  to. keep 
dpwn  the  annual  charges  thereon  prior  to  die  life  estate 
of  the  appellant  Viscount  Dillon,  and  the  charges  qn 
such  life  estate  prior  to  the  said  annual  payment  of 
6,0Q0/.  :  » 

The  reasons  started  in^the  ca^e  for  affirming  the  oi^der 
were: —  ,..■.','■  ' >  -    ':       ;•■-► 

1st.  The  respondents  were  not  parties  to,  and  have 
never  acquiesced  in  or  assented  to  the  trust  deeds  under 
which  the  appellant.  Lord  Dillcm,  is  entitled  to  thie  s%id 
annuity  of  5,000  /.,  and  a  debtor  cannot  by  cdntraet 
with  some  of  his  creditors  limit  or  reserve  to  himself 
any  estate  or  interest  which  shall  not  be  liable  to  the 
demands  of  his  other  creditors  either  at  law  or  in 
equity. 

2d.  If  the  said  annuity  of  5,000/.  was  according  to 
law  liable  to  be  taken  in  execution,  the  respondents 
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1828.      were  entitled  to  come  into  a  court  of  equity  for  the 

LORD  DILLON  P^Tosc  of  obtaining  the  benefit  of  their  execution, 

sod  BtJTLKK  there  being  no  means  of  obtaining  the  benefit  thereof 

»LA8t£tT     at  law,  owing  to  the  complicated  nature  of  the  trusts 

»RKTT.    ^jj^^j.  which  the  said  annuity  is  payable. 

Sd.  If  the  said  annuity  was  not  liable  by  law  to  be 
taken  in  execution,  the  respondents  were  entitled  to 
apply  to  equity  for  relief  to  the  extent  of  obtaining 
payment  of  their  judgment  debt  out  of  the  said  annuity, 
the  respondents  having  taken  out  execution,  and  done 
every  thing  in  their  power  to  obtain  satisfieiction  of  their 
demand  at  law. 

4th,  The  respondents  being,  as  they  humbly  rab- 
mit,  in  either  case  entitled  to  the  aid  of  equity,  the 
Court  was  justified  in  appointing  a  receive,  and  red- 
training  the  appellants  as  before  stated,  the  appeHfint, 
Lord  Dillon,  being  resident  abroad,  and  having^  no 
{At>perty  whatever  except  the  said  annuity,  which  Vill 
toease  on  his  death. 

Last.  If  the  appellants  felt  aggrieved  by  the  order 
bf  the  27th  of  July  1825,  the  order  of  the  7th  Decem- 
ber 1824,  the  Master's  report  thereunder,  and  the  ordi 


of  the  16th  of  December  1824,  confirming  such  report^ 
or  by  any  or  either  of  them,  or  anything  therein  con- 
tained, they  should  have  appealed  therefrom  before. 

sist  July        Ottlered  and  adjudged  that  the  appeal  be  dismissed 

JiH%iiiait.    ^^  ^^^  orders  complained  of  affirmed^  witb  15C 
costs. 
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APPEAL 

FROM  THE  COURT  OF  CHANCERY   IN  IRELAND.  STth  Feb. 

S8th  July 

David  and  William  Ruttledoe    -    Appellants.       * — ^ 
Robert  Ruttledge      ....     Respondent.      Election. 

Fraud. 

P.  R.  having  a  lease  (1^36)  for  lives  renewable,  settles  time  &c. 
(1743)  the  lands  comprised  in  it,  on  the  marriage  of  hid 
son,  T.  R.,  to  the  use  of  himself  for  life  remamder  to 
T.  R.  for  life,  remainder  to  the  sons  of  the  marriage  in 
tail  male,  reversion  to  himself  in  fee.  Issue  of  the  mar- 
riage, P.  R.  the  younger.  P.  R.  the  elder,  (1749)  pur-r 
chases  the  fee  of  the  lands  in  the  lease,  and  by  will  (1766) 
devises  the  inheritance  to  T.  R.  for  life,  remainder  to 
P.  R.  the  younger,  for  life,  remainder  to  his  sons  fiuo- 
cessively  in  tail  male ;  and  after  some  other  remainders, 
remainder  to  D.  and  W.,  R.  (appellants),  the  one  for  life 
the  other  in  tail — reversion  to  his  own  right  heirs.  And 
T.  R.  was  empowered,  in  case  P.  R«  the  younger  refused 
to  settle  his  interest  in  the  lease  to  the  same  uses  as 
•testator  had  limited  the  inheritance,  at  his  discretion  to 
deprive  P.  R.  the  younger  of  his  life  estate,  under  the 
will;  but  this  power  not  executed.  Testator  dies  in 
1769 )  settlement  (1770)  on  marriage  of  P.  R.  the 
younger,  whereby  tiie  lease  is  conveyed  to  trustees,  in 
trust  for  T.  R.  for  life,  remainder  to  P.  R.  for  life,  re- 
mainder to  the  issue  of  the  marriage  in  tail,  reversion  to 
T.  R.  absolutely.  P.  R.  (1799)  dies  without  ever  having 
had  issue,  and  T.  R.  conveys  the  reversion  of  the  lease 
to  R.  R.  (respondent),  his  natural  son,  and  dies  in  1805. 
In  1811^  I).  K.  and  W.  R.  becoipe  entitled,  in  possession, 
to  di^  inheritance  of  the  lands  ^  comprised  in  the  lease, 
as  the  last  remainder-men,  under  the  will  of  P.  R.  the 
elder,  and  they  refuse  to  renew  the  lease  to  R.  R.  on  the 
ground  that  it  was  merged  in  the  fee  when  that  was 

Eurchased  by  P.  R,  the  elder ;  or  that  P.  R.  the  younger 
iad  elected  to   take  under   the    will,    and  allowed   his 
interest  in  the  leas^  to  go  with  the  inheritance;  and  that 
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the  settlement  on  the  marriage  of  P.  R.  the  younger, 
under  which  T.  K.  took  the  reversion  of  the  lease,  was 
a  fraud  on  the  will,  8cc.  But  the  Court  below  decreed 
a  renewal,  and  the  judgment  affirmed  by  the  Lords. 

Lease,  1736.     In  17S6  Peter  Ruttledge  the  elder,  obtained  from  the 

owners  of  the  fee,  a  lease  of  certain  lands  in  the  county 
of  Mayo,  for  three  lives,  viz : — the  lives  of  Peter,  and 
of  his  sons  Thomas  and  William,  with  a  covenant  for 
perpetual  renewal,  at  a  rent  of  l60/.  per  annum,  and 
a  renewal  fine  of  1  /.  3  s. 

Marriflge  In  contemplation  of  a  marriage  between  the  son  .of" 

1743^"*^"  '      Thomas  and  Mary  Reddington,  Peter  Ruttledge,  in  1 743^ 

covenanted  in  consideration  of  the  marriage,  and  200  /* 
out  of  the  marriage  portion  of  Mary  Reddington, 
convey  the  lands  comprised  in  the  lease  to  trustees  to  th< 
use  of  himself  for  life,  remainder  to  the  use  of  the 
Thomas,  for  life,,  remainder  to  the  first  and  other  soi 
of  the  marriage  m  tail  male,  with  the  ultimate 
mainder  to  Peter  himself.     The  marriage  took  effecC::: , 
and  there  wa&  issue  of  it  Peter  Ruttledge  the  youngeK"*, 
and  four  daughters. 
1749.  In  1749  Peter  the  elder  purchased  the  fee  of  th 

brP^ R^duT^  lands  included   in  the  lease,  and  of  other  lands  i 


7 

^®|'-  Mayo  and  Galway,  and  in  I766  made  his  will,  wherel>^ 

he  bequeathed  to  Thomas  his  leases  for  lives  and  year^^ 
and  his  personal  property,   and  devised  all  his  reaJ 
estates  of  inheritance  to  trustees,  to  the  use  of  Thomas 
for  life,  remainder,  as  to  his  Mayo  estates^  to  his  grand- 
son Peter  the  younger,  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male,  remainder  to  Richard 
Rutledge,  son  of  testator's  second  son  William  Rutt- 
ledge, (then  deceased,)  for  life,^  with  remainder  to  his 
first  and  other  sons  in  tail  male,  remainder  to  William 
Ruttledge,  son  of  testator  s  brother  Andrew,  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail  male. 
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Temfinder  to  David  Ruttledge,  son  of  testator  s  brother      1 828. 
James  Rutledge,  with  remainder  to  his  first  and  other    suttledgb 
sons  in  tail  male,    reversion  to  testator's  ri&fht  Heirs.         ^' 

rwTL  .         .         1  Ml       1  •  T\  1  EUTTLEDGE. 

1  here  was  a  proviso  in  the  will,  that  m  case  reter  the 
younger  should  many  without  his  father,  Thomas's, 
consent,  or  should  refuse  upon  being  required  by  his 
father,  to  settle  his  interest  in  the  lease  under  the 
articles  of  17^3,  to  the  same  uses  to  which  the  testator 
bad  limited  his  estates  of  inheritance,  his  father, 
Thomas,  should  be  empowered  at  his  will  and  discre- 
tion to  deprive  Peter  of  his  life  interest  in  the  estates 
of  inheritance  under  the  will ;  and  Thomas  was  em- 
powered to  charge  the  estates  with  a  sum  of  5,000/. 
to.  be  applied  according  to  his  discretion,  and  he  was 
made  sole  executor. 

The  testator  died  in  1769>  and  in  1770  a  settlement  ManiagB 
-was  made  on    the   marriage  of  Peter  Ruttledge  the  of  prRfthe 
younger^and  Catharine  Bloomfield,  whereby  the  lands  yo"ng«'> 
comprised  in  the  lease  of  1736  were  vested  in  trus- 
tees to  the  use  of  Thomas,  the  father,  for  life,  remainder 
to  the  use  of  Peter  for  life,  remainder   subject  to  a 
jointure  to  the  use  of  the  first  son  of  Peter  and  Catha- 
line,  who  should  attain  the  age   of  twenty-one,  his 
heirs  and  assigns ;  and  in  case  there  should  be  no  issue 
male  of  Peter  by  Catharine,  or  the  issue  should  die 
luider  twenty-one,  the  lands  to  be  conveyed  to  Thomas, 
his  heirs  and  assigns;  and  Thomas  and  Peter  cove- 
nanted to  levy  a  fine,  which  was  levied  1771  • 
.   In  the  year  1787)  by  a  settl^nent  executed  in  con-       irsr. 
templation  of  a  marriage  then  intended  between  the  Marriageof^ 
respondent  and    Elizabeth   Knox,   bearing   date  the  H-R-(re«i»n- 
28th  day  of  August  1787,  and  made  between  the  said  sonofThomu. 
Thomas  Ruttledge  and  Elizabeth  his  wife,  of  the  first 
part ;  the  respondent,  Francis  Knox  of  Rapper,  and 
Elizabeth  Knox,  third  daughter  of  the  said  Francis,  of 
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1828^       thci  third   part;   Right  HonourabU  Henry  King^   of 
auTTiEDGE   Belleek,  in  the  county  of  Mayo»  William  Riittledge  of 

BUTTL£X>G£. 


^*  Foxfordi  in  said  county  of  Mayo,  esq.^  of  the  fourth 


part ;  and  John  Knox  of  Castlerea,  and  Joseph  Lam* 
bert  of  Togher,  both  in  the  county  of  Mayo,  esquires, 
of  :the  fifth  part ;  recitingi  amongst  other  things,  the 
said  lease  of  April,  17^6,  the  settlement  last  men- 
tioned, on  the  marriage  of  Peter  the  youligier,  and  the 
reyersion  of  the  said  lease  thereby  limited  to  the  said 
Thomas,  in  failure  of  issue  male  of  the  said  Peter ;  the 
said  Thomas  did,  in  consideration  of  the  said  maniage 
of  the  respondent,  convey  the  said  reversbn  of  the 
said  lease,  to  the  use  of  the  respondent  for  Ufe,  -widi 
remainder  to  the  issue  of  the  intended  marriage  in 
strict  settlement. 
n|  >^*  Peter  Ruttledge  the  youngeyr,  died  in  1799»  withou 

wit^uti^ue.';  having  ever  had  issue,  leaving  his  wife,  who  is  still  ^ 

living,  and  his  father,  the  said  Thomas  Ruttledgea^^ 
him  survivors* 

'.  Two  of  the  cestui  que  vies^  in  the  original  lease 
April  1736,  namely,  Peter  the  elder,  and  William  Rutt 
ledge,  having  died,   the  said  Thomas  Ruttledge 
the  13th  day  of  May  1799,  executed  a  renewal  of  sai 
lease  to  the  respondent,  pursuant  to  the  covenant  fo 
perpetual  r^iewal  contained  in   said    original 
and  thereby  substituted  the  lives  of  respondent  ani 
of  Francis  Lambert,  in  the  place  and  stead  of  the  tw 
lives  which  had  so  fallen. 

By  deed,  bearing  date  the  10th  d^iy  of  June,  179^  ^ 
'  llie  said  Thomas  Ruttledge,  in   consideration  of  hi^ 
love  and  affection  to  the  respondent,  conveyed  to  hioci 
absolutely  the  reversion  of  the  said  lease  to  which  he 
was  entitled,  expectant  upon  the  death  of  respondent 
without  issue  male, 
wiiiind^death      ^  1805,  Thomas  Ruttledge   died,    having   previ- 
of  T.  R.         ously  made  his  will ;  and  thereby,  after  ratifying  the 
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re8[k)ii4ent'8  inarriiage  settlement,  he  devised  the  entire       18S8. 
residue  of  bis  property  of  erery  description  to  the 
respondent,  who  afiterwards  duly  proved  the  same.  v^ 

•  Upon  the  death  of  the  said  Thomas  Ruttledge,  *^""^"' 
Riduffd  Ruttledge,  the  next  remainder^man,  under  the 
will  of  Peter  Ruttledge  the  elder,  became  seised  pf  as 
estate  for  life  in  the  said  lands,  subject  to  the  said  lease 
e#  April,  1736 ;  and  during  his  life  the  respondent 
regularly  paid  to  him  the  rent  reserved  fay  the  said  lease,) 
and  respondent  has  also  regularly  paid  the  jointure  o£ 
4001.  a-year  to  the  widow  of  Peter  the  younger* 
'  Richard  Ruttledge  died  in  the  month  of  August 
181  Ij  unmarried  and  without  issue ;  and  thereupon 
Ds^vid  Ruttledge^  one  of  the  appellants,  being  the  last 
remainder-man  named  in  the  will  of  Peter  the  testator^ 
beeame  in  likemanner  seised  of  an  estate  fer  life  in 
th^  said  lands,  subject  as  aforesaid  to  the  sa^d  lease  of 
April  1736,  aiid  thb  covenant  for  renewal  therem;  the 
Mmainder  in  tail  therein  being  vested  in  the  appoUaiit 
William  Ruttledge^  his  eldest  son. 

The  said  Thomas  Ruttledge  was  one  of  the-  livev 
named  in  the  renewal  of  the  18th  May  1799,  herein* 
before  stated ;  and  the  respond^t  being  desirous  te 
procure  a  renewal,  in  consequence  of  his  death,  ap^ 
plied  to  the  appellant  David,  to  execute  the  same^ 
tendering  him  at  the  same  time  all  rent  and  arrears  of 
rent  then  due,  together  with  the  renewal  fine,  and 
naming  a  new  life ;  but  the  appellant  having  refused 
to  execute  the  iNone,  the  respondent  caused  a  proper 
Mnewal  to  be  prepared  i^eeable  to  the  lease  of  April 
1786;  and  having  caused  it  to  be  engrossed,  the 
respondent  executed  two  parts  thereof,  and  bad  the 
same  tendered  to  the  appellant  David,  on  the  9th  of 
August  1816,  together  with  a  sum  of  8002.,  being  the 
loneuniof  the  rent  due,  and  also  31.  ^8.  6  J.,  beilig  the 
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18S6.  renewal  fine  and  inter^  then  due ;  but  the  appellant 

AUTTL£DGs  ^^^^^l)  rcfused  to  accept  the  said  rent  and  renewal 

V*  fine,  .  and  refused  to  execute   such  or   any  renewal, 

alleging  that  he  was  not  bound  by  the  said  coyenant 

1819.  .  .  In  Trinity  term  1819^  the  appellant  Dayid,  brought 

renewaL  s^  ejectment  in  the  Court  of  King's  Bench»  in  Ireland, 


for  the  recovery  of  the  ]ijids  comprised  in  the 
tease ;  and  thereupon  the  respondent  filed  %ifi:  bill  in 
the  Court  of  Chancery  there  against  the  sMd  appellant, 
stating  the  facts  above-^mentioned,  and  praying,  amcxigst 
other  things,  that  he. might  be  decreed  entitled. to  have 
the  said  original  lease  renewed,  pursuant  to  the  cove- 
mnt  for  perpetual  renewal  therein  conjtained,  and  that 
tiie  said  covenant  might  be  specifically  executed  by 
the  said  appellant  David. 

;::Ujp6n  tJie  9th  of  February  1820,  the  appellants 
filed  theit  joint  answer,  in  whicK  they  resist  altc^ther 
thei  respondent's  right  to  a  renewal  of  the  said  lease 
of  1736 ;  alleging  that  it  merged  in  the  fees  of  the 
estate  purchased  by  the  said  Peter  Ruttledge'  the 
elder ;  and  aIso>  that  said  Thomas  and  Peter  the 
younger,  elected  to  take  under  said  will  of  said  Peter 
the, elder,  and  thereby  relinquished:  all  right  and  in- 
terest m  the  said  lease,  supposing  the  same  to  be  con- 
sidered as  still  subsisting. 
I8S1.  Issue  having:  been  joined,  and  the  before   stated 

Renewal  . 

darned  f^EU^ts  having  been  proved  in  evidence,  the  said  cause 

came  on  to  be  heard  before  the  Lord  Chancellor  upon 
the  J^Sd  of  February,  18S1,  when  his  Lordship  was 
pleaded  to  decree  the  respondent  entitled  to  a  specific 
execution  of  the  covenant  for  perpetual  renewal  in  the 
said  lease  of  the  3d  day  of  April,  1736,  according  to 
the  true  intent  and  meaning  thereof;  and  on  pa}rment 
to  the  appellant  David,  of  the  sum  due  in  respect  of 
rent  and  renewal  fines,  that  the  appellants,  should  exe* 
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cute  unto  respondent  a  renewal  i  of  said  lease  for  the       }&B. 
lives  in. respondent's  bill  named,  or  for  such  other  lives    j^yrnMrnu 
as  the  master  should  approve  of:  and  that  in  case  the         «• 
pcffties  differed  as  to  the  amount  due  in  respiect  of  such 
rent,  or  as  to  the  form  of  such  deed  of  renewal,  it 
should  be  referred  to  one  of  the  masters  of  the  said 
court,  to  take  an  account  of  the  due  to  the  appellant, 
in*  respect  of  the  said  rent  and  renewal  fines;    and 
also  to  approve  of  a  proper  deed  of  renewal,  to  be 
executed  by  the  parties  pursuant  thereto  ;   and  that 
the  injunction  theretofore  awarded  against  proceeding 
on  fGk>t  of  the  ejectment  i^ould  be  continued  until  fiir-. 
ther  order. 

Fran  this  decree  David,  the  tenant  for  life,  and  his       isss. 
son  William,  the  tenant  in  tail  under  the'  will  of  Peter    '*^**^' 
the  elder,  appealed. 

For  the  Appellants  it  was  contended,  that  the  lease  srtb  Febnuuy 
merged  in  the  fee  when  that  was  purchased  by  Peter 
the  eld^ ;  that  if  it  did  not,  it  was  a  breach  of  trust  in 
Thomas  not  to  have  executed  his  power  of  putting  his 
son  Peter  to  his  election,  whether  to  take  under  the 
vrill  of  his  grandfather,  or  under  his  father's  settlement, 
and  that  both  Thomas  and  Peter  must  be  considered  as 
having  elected  to  take  under  the  will ;  and  that  the 
settlement  made  on  the  marriage  of  Peter  the  younger, 
by  which  Thomas  reserved  to  himself  the  reversion,  or 
quasi  reversion,  of  the  lands  comprised  in  the  lease, 
was  a  fraud  on  the  will,  and  also  on  his  son  Peter,  who 
was  thereby  deprived  of  the  power  of  making  any  pro- 
vision for  his  issue  by  any  future  marriage ;  that  the 
charge  of  5,000/.  over-h>de  the  whole  of  the  estates; 
and  that  when  Thomas  executed  the  power  to  charge, 
he  was  bound  to  bring  in  under  the  ynli  tdl  the  interest 
he  had  in  the  estates,  and  must  do  it  in  order  to  give 
effect  to  the  powen 
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IMS.  For  the  respondent  it  was  contended,  that  the  lease 

of  1796  did  not  merge  in  the  fee  purchased  by  Peter 
the  elder  in  17499  for  that  transaction  could  not  affect 
the  interests  of  those  who  had  claims  on  the   lease 
nnd^  the  settlement  of  1743  on  the    marriage  of 
Thomas^  and  the  testator  himself  evidently  considered 
them,  as  subsisting  interests  when  he  gave  Thomas  the 
j^orwer  to  put  Peter  to  his  election,  whether  to  take 
under  the  settlement^  or  under  the  will ;  that  ifcrwas  left 
t)8  idbe  discretion  of  Thomas  whether  to  execute  that 
power  or  not,  and  that  as  he  did  not  eKoeute  it,  no 
ease  of  election  ever  arose ;  and  even  if  it  had  eizisted 
originally,  it  could  not  now  be  raised  after  an!  aequi- 
eseenoe,.  by  all  parties,  frcnki  1770  till  1816;   Vttet  the 
'  younger  ti^as  tenant  in  tail  of  the  lands 'comprised  in 
the  lease  under  his  father's  settlement;  and  by  the 
settlement  of  1770  he  had  barred  his  estate  tail,  and 
that'  was  the  fioundation  of  the  respondent's  title  to 
ite' leasee  and  it  was  nothing  extraordinary  thatt  &< 
deid  of '  1770  should  contain  a  covenant  by  Peter 
transfer  every  thing  that  was  necessary  to:  make  thi 
wh<^  ^conveyance  stand  to  the  uses  intended; 
Thomas,  the  tenant  for  life,  and  Peter,  the  tenant 
tail,  had  full  power  over  the  lands  comprised  in  th< 
lease^  and  to  settle  them  as  they  thought  proper;  an 
tbe,  cases  of  Crossing  v.  Scudamore^   1  Vent*   137 
BkAt  y.  Blake,  S  P.  Wms.  10  (n) ;  and  East  ▼, 
«;  Ves.  sen.  83,  were  cited- 

-  '^e  reasons  stated  in  the  cases  were  these*-^for 
veosing  the  decree : 

Ist  Because  by  the  acquisition  of  the  fee-simple  ^ 
and  inheritance  of  and  in  the  said  lands  by  the  sai<i 
Peter  Ruttledge  the  elder,  in  the  year  1749  as  afor^* 
said,  his  lease  for  lives  thereof  became  and  was  merged^ 
and  the  rent  thereby  reserved  was-  extii^isliedi  aiMi 
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9acfa  leaAe  is  not  now  subsisting  for  any  ^purpose  what-*       i«tt* 

ddly.  Because  the  said  Peter  Rutdedge  the  elder, ^ 

having  so  acquired  the  feensimple  and  inheritance  4ii 
the  said  lands,  he  did  by  his  said  will  devise  the 
same,  and  several  other  estates  to  the  use  of  the  Indd' 
ThonMis  for  life,  and.  did  bequeath  .  all  his  leases  for 
lives  and  years,  and  the  residue  of  his  penonkl  estate,- 
to  the  said  Thomas,  and  did  thereby  raise  a  hedessity 
kit  due  said  Thomas/to  elect  betwe»i  the  said  articlea 
and  the  said  will,  and  the  said  Thomas  did  accept  ali 
this  benefits  accruing^  byi  and  under  the  said  will,^  and 
thereby  concluded  his  election,  and  the:  -MMqfKmdent, is 
bound  thereby,  •    "     ^  :  ^  f" 

/  ^dly.  Because  the  'respondent,  bjr -claiming  itii 
siiih  of  5,000/L  and  interest^  which  the  said  P^ter  tha 
elder,  by  his  said,  will  empowered  the  said  Thomas  to 
<:harge  upon  his  estates  of  inheritance  In  the  county  of 
Mayo,  and  which  th^  said'  Thomas  did  ac^^ordingljf 
charge  in  favour  of  the  respondent,  has  elected  to  take 
under  the  said  will,  aiid  is  theireby  preclude!^  fk>m 
claiming  any  interest  iik  *  the  :  said  landd,  by  a  title 
which  is  opposed  to  or  inconsistent  with  the  said  will'. 
-  4thly.  Because  the  saiil  lands  to  and  in  vwhich  the 
respondent  claims  such  title  and  interest' as  tdbies^id, 
were  part  of  thd  estates>i|tf  ii4eritanct<H^ichrthe  saifl 
testator,  Feter  the  elder  mfade  ohargeakft^  aijd  iHesaitt 
Thomas  did  charge  with  the 'said  ^kum  of  i^,€06'h^  and 
interest,  and  the  respondent,  while  hei  sedb"  the  be^ 
neit  -of  such  charge  on  the  one  handy  <$ugWt  not  at  iki 
same  time  to  be  permitted  to  claio^' under  the  party 
who  executed  the  same  in  his  favour,  any  of  the  taniAs 
themselves  which  were  subject  thereto.    -^    -     - 

5thly.  Because  the   said  testator,  Peter  the-  elderj 
in  and  by  his  said  will  expressly  declared  his  intention 
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JuD6  24, 27,     PaTTISON 
18S8. 


ITTISON  AND  OTHERS  (Directors  of  1   AnneUanig 
the  Albion  Insurance  Company)     -  J     PP^*** 

Insarance.      MiLLS   AND    OTHERS  ...     RupondentS. 

A  general  po- 
licy covers  the  Before  tile  BtEiittCe  6  Geo.  i.  c.  i«,  by  which  the  monopoly 
sea  in  a  steam-     -Of  ioBurbig  marine  risks  in  partnership  was  given  to  two 
boat,  as  in  any      companies,  (the  Royal  Exchange  and  the  London  Insurance 
other  Vessel.        Companies,)  was  repealed,  the  Albion  Fire  and  Life  In- 
surance Company,  of  London,  by  an  Agent  at  Glasgow^ 
agreed  with  certain  persons  at  Glasgow  for  a  general 
insurance  on  a  steam-boat,  without  any  mention  of  an 
exception  of  sea  risk,  and  paid  the  full  premium.    The 
Agent,  although  apprised  by  the  Secretary  of  the  Albion 
.  Company  that  they  did  not  consider  themselves  at  liberty 
to  insure  marine  risks,  never  communicates  that  circum« 
stance  to  the  assured,  and  never  delivers  die  actual  policy, 
in  which  the  exception  of  sea  risk  was  inserted.    The 
^    tteam*boat  is  lost  by  fire  at  sea,  and  an  action  is  brought 
in  the  Scottish  Courts  on  the    original  contract,  con- 
'  duding  in  the  alternative  for  a  policy  conformable  to  the 
-   coDferact,  without  the  exception  of  the  sea  risk,  or  for 
,  payment  of  the  sum  for  which  the  steam-boat  was  insured^ 
Judgment  for  the  assured,  in  the  Court  of  Session,  on  (he 
-  ground  that  fire  at  sea  in  a  steam-boat  was  not  a  risk  - 
contemplated  at  the  time  when  the  statute  6  Geo.  i  •  c.  i8.  - 
passed,  and  therefore  was  not  within  the  purview  of  that 
statute.    This  ground  repudiated  by  the  House  of  Lords ; 
but  tite  judgment  of  the  Coutt -below  affirkned  on  anoiher 
';   ground,  viz.  that  that  part  of  the  statute  which  gave  tb^ 
monopoly  of  marine  risks  to  the  two  Companies,  the  Royal 
Exchange  and  the  London,  did  not  extend  to  Scotland^ 
and  that  the  contract  being  made  in  Scotland,  and  the  aotiof 
founded  on  that  contfaict,  the  restriction  in  the  statute  did 
not  apply,  and  the  assured  were  entitled  to  recover. 

Facts  stated.    ON  the  4th  July  1820,  William  Mills,  and  others,  as 

a  committee  of  management  for  the  proprietors  of  the 
Robert  Bruce  and  Superb  steam-boats,  plying  between 
Glasgow   and  Liverpool,   effected  an    insurance    for 
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81  year  on  these  vessels,  P&ji^  the  AiU  ptemium 
[>f  a  general  insurance,  with  the  Albion  Fire  and  Life 
[nsnrance  Company  of  London,  through  the  medium 
of  Thomas  Hamilton,  the  agent  for  that  Company  at 
Glasgow.  At  that  time  the  Albion  Company  acted  at 
Glasgow  for  the  Eagle  Insurance  Company  of  London, 
and  the  sum  to  be  insured  between  them  was  10,000/., 
being  5,00Q/.  on  each  vessel.  Hamilton  .divided  the 
risk  as  follows ;  with  the  Albion,  S,000/.  on  the  Robert 
Bruce,  and  8,000/.  on  the  Superb;  with  the  £agle, 
%,000/.  on  both  vessels;  and  upon  payment  of  the 
premium,  a  receipt  in  the  following  terms  was  ^ven 
by  Hamilton  to  the  assured  :-^- 

«^  Albion  Fire  and  Life  Ofl5ce,Glasgow,  4th  July  1 820.  {^js^^^^  ^ 
^  James  Dennistoun,  William  Mills,  Colin  Arrott, 
^^  James  Moffat,  and  John  T.  Alston^  esquws,  as 
*^  a  committee  of  matiaiofement  for  themselves  and 
"  others,  having  this  day  effected  an  insurance  of 
"  6,000/.  with  the  undersigned,  on  behalf  of  the 
Albion  Fire,  and  Life  Insurance  Company  of  Lon- 
don, on  the  property  specified  in  the  check  cor- 
*•,  responditig  with  this  n^emorandum,  a  pblicy'  will  be 
"  forthwith  ptfepared  at  the  office  iii  London  for  the 
**  said  insurance;  and  such  policy  will  be  delivered 
'^  to  the  assured,  or  to  his^  her, ,  or.  their,  ord^,  on.  the 
'^  third  Monday  in  the  ensuing  months  or  on  tpy 
"  subsequent  day* 

"  p.  l!hom(u  IiamiUm,agea.%  fof 

.  the  CqmjMi^fr  ■, 
"  Hob^t  MtcheU.    !. 

-  £.31  10    - 
9  -    - 


€i 


i€ 


(signed) 


1 1. . 


"  Premium 
«  Duty  - 


m»^ 


£,iO  10    -" 


Mi 
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Upon  this  last  receipt  and  obligation,  there  is.  in- 
dorsed and  >¥ritten,  in  the  hand- writing  of  Mr. 
Hamilton,  or  of  his  clerk  Mitchell,  the  following 
memorandum  and  declaration ;  viz.  ^^  This  receipt 
^^  insures,  as  under ;  viz. 

"  On  the   steam-boat  Robert  Bruce, 

^^  including  machinery  and  appara- 

"  tiis  belonging  thereto  -  -  -  £.  3,000  -  - 
'^  On  the  steam-boat  Superb,  as  above 

"  mentioned 3,000     -    - 

"  Sum  insured  on  the  above  by  the 

"  Albion  secretary  in  London  -     -  4,000    —    - 


£.10,000     -    - 


"  Premium  on  £.4,000    £.21 
"  Duty  on  £.4,000     -    -    6 


£.27    ^    - 


tt 


^^  £.5,000  of  the  above-mentioned  sum  is  insured 
on  the  Superb,  and  5,0001.  on  the  Robert  Bruce*" 


The  regular  policy  was  neither  applied  for  nor 
delivered  till  after  the  loss  hereinafter  mentioned. 

On  the  24th  June  1821  the  policy  was  renewed  for 
another  year ;  and,  on  payment  of  the  premium  to 
Hamilton,  he  delivered  to  the  assured  a  certificate  of 
renewal,  and  a  receipt  signed  by  Phipps,  the  secretary 
to  the  Albion  Company,  in  these  terms : — 

"  Albion  Fire  and  Life  Office,  London^ ,  Midsum- 
"  mer,  1821.  Renewal  certificate  on  fire  policy, 
^'  No.  56,978|  insuring  6,000/.  to  James  Dennistoun, 
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William  Mills,  Colin*  Arrotty  James  Moffat,  and  John 
T.  Alston,  esquires. 

Oneyear's premium        -        -        £.31  10.   - 
:Duty  -      ......  9-- 
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f'  Total  payment      -    .     -        £•  40  10    - 
''4,000/.   insured  with  the  Eagle 
".  Company, per  policy  No.  61,725, 
"  premiuni  and  duty    -        -        -     27    -    -^ 


£.67  10    - 


"  1821.— This  is  to  declare  that  the  above  policy 
^^  has  been  renewed,  and  that  the  insurance  granted 
•*  thereby  will  continue  in  force  from  the  24th  June 
*«  1821,  to  the  24th  June  1822. 

(signed)  "  IVamer  Phipps,  Secretary.  *" 

'    On  the  24th   October  1821,  the  Robert   Bruce, 
iPirhile  on  a  voyage  from  Liverpool  to  Dublin  (under- 
taken with  the  permission  of  the  Company,  which  was 
not  disputed)  took  fire,  and  as  the  fire  could  not  be  ex- 
tinguished otherwise,  the  vessel  was  scuttled  and  sunk 
on  the  coast  of  the  Isle  of  Anglesea,  and  it  was  found 
that  the  damage  exceeded  the  amount  of  the  sum 
insured.    The  loss  was  intimated  to  the  Company, 
which  refused  to  pay,  and  then  the  regular  policy  was 
demanded.   The  policy  produced  was  found  to  contain 
an  exception  by  which  the  risk  was  suspended  rvhile 
the  vessel  was  at  sea.    This  was  rejected,  and  the 
assured,  after  using  the  necessary  arrestments  to  found 
the  jurisdiction,  raised  their  action  on  the  agreement 
against  •  the  Albion   Company,   and    Hamilton  their 
agent,  (it  is  not  necessary  to  notice  another  action 
brought  against  the   Eagle   Company,)   in  the  Ad- 
miralty Court,  contendihg  for  a  general  policy  with- 
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out  thfe  exception  of  sta  riski  or  £0?  p^yibent  of  the' 
SflOOl.  insured  on  the  Robert  Brucei  whether  a  ^Iky 
should  be  delivered  or  not.    The  summonsi  after  nar- 
rating the  circumstances  concluded  in  these  word*  :  ' 
^*  That  the  Albion  Fire  and  Life  Insurance  Com- 
pany, and  Thomas  Hamilton,  their  ag^nt  in  Glas- 
gow, ought  atld  should  be  decerned  and  ordained, 
conjunctly  and  severally,  by  decreet  of  the  Jiidge 
of  our   High    Co\irt    of  Admimlty    ilti    Scotland, 
immediately  to  furnish  and  deliver  to  the  pursuers 
a  valid  and  effectual  policy  of  insurance  upon  the  said 
steam-boats  or  packets,  for  the  said  sum  of  6^000/. 
sterling,  and  that  for  the  period  of  one  year,  from 
the  S4th  day  of  June  last,  1821,  when  the  premium. 
therefore  was  paid,  and  containing  in^the  said  p(rficy< 
'^  the  usual  clauses,  and  obIigatio^  of  insurance  against 
the  usual  risks,  as  before  specified ;  and,  among 
othars,  an  itasurtoice  against  the  risk  of  damage 
occasicmed^  tk  which  may  be  occasioned  to  the  ttUd 
steam-boats  or  packets  by  fii^  at  imy  timei  and  aily 
where,  dikring  the  period  aloresaid  of  the  insurance  y 
and  whether  such  policy  shali  be  fuf^^tishcd  undd§^ 
livered  to  the  pursuers  6r  noty  or  in  whatever  term* 
they  knay  express,  or  have  expressed  the  Siame^  they, 
the  said  d^fendets  ought  and  should  be  decemeil 
and  ordained  by  decree  foresaid,  conjunctly  and 
severally^  to  tnake  payitient  to  the  pursuers  of  the 
foresaid  sum  of  S,000  /•  sterling,  being  the  sum  in- 
sured as  aforesaid  upon   the  said  steam-boait   o 
packet    Robert    Bruce,   with    the   lawful   interef 
thereof,  from  the  sdd  28th  day  of  August  last  182 
when  the  loss  atid  damage  was  sustained^  and,  ia  t» 
coming,  till  payment." 
The  Company  pleaded  two  defences — one  of  b 
the  other  of  fact. 
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The  defence   in  law  was  founded  on  the  statute  1W8, 

Geo.  1,  c.  18,  by  which  the  monopoly  of  marine  p^ttisc 

:xi8ks  was  given  to  two  companies,  the  Royal  Exchange  ^^  ^^ 

.Agsnrance,  and  the  London  Assurance,  no  others,  as  uiw 
'^rompanies,  being  allowed  to  imdertake  manne  risks, 


their  obligations  being  declared  to  be  illegal  and 
^oid;  and  fire  at  sea  being  a  common  marine  risk, 
^e  Albion  Company  (though  the  statute  6  Geo.  1, 
<;.  18,  has  been  since  repealed)  being  precluded,  at  the 
time  when  the  policy  in  this  case  was  effected,  from 
insuring  against  any  marine  risk. 

The  defence  in  fact  was,  that  the  Albion  Company 
liiul  not  undertaken  to  insure  against  fire  at  sea,  but 
<mly  when  in  port. 

The  Judge  Admiral,  by  interlocutor  dated  May  16, 
182S,  repelled  the  defences  on  the  statute  on  the 
ground  that  it  did  not  extend  to  Scotland;  but  before 
giving  his  decision  on  the  other  part  of  the  case,  he 
appointed  the  defenders  (the  Albion  Company)  to  give 
the  pursuers  (proprietors  of  the  steam-boat)  inspection 
of  the  books  of  Mr.  Hamilton,  the  agent,  and  allowed 
the  pursuers  to  produce  certified  extracts  of  such  of 
the  memoranda  in,  and  other  parts  of  Hamilton's 
books,  as  related  to  the  insurance ;  and  he  also  ap- 
pointed the  parties  to  condescend  on  what  they  offered 
to  prove  with  respect  to  the  premium  as  compared 
with  the  risk)  in  case  it  should  be  thought  proper  to 
consider  that  question. 

The  Judge  Admiral  afterwards,  on  the  petition  of 
the  insurers,  superseded  the  consideration  of  the  ques- 
tion on  the  statute ;  and  several  documents  having  been 
produced  from  Hamilton's  books,  &c.  he  decided  in 
favour  of  the  insurers  on  the  main  point,  on  the  ground 
stated  in  this  interlocutor : 
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"  The  Judge  Admiral  having  considered  the  minute 
for  the  pursuers,  with  the  answers  for  the  d^fenders^ 
writings  produced,  and  whole  process,  finds,  that 
the  order  for  the  insurance  in  question,  transmitted 
by  the  defenders'  agent  at  Glasgow  to  the  de- 
fenders at  London,  is  qualified  with  the  conditicm^ 
*^  that  the  insurance  should  not  extend  to  the  vessel 
while  at  sea :  finds,  that  there  is  no  foundation  for 
the  allegation,  that  there  has  been  a  superinduction 
upon  this  order :  finds,  that  the  policy  of  insurance 
afterwards  executed  contains  a  similar  qualification : 
finds,  no  grounds  for  maintaining  that  the  corre- 
spondence between  Mr.  Phipps  and  Mr.  Hamihoo 
supports  the  plea  maintained  by  the  pursuers :  finds, 
'^  that  in  these  circumstances  it  is  unnecessary  to  give 
judgment  upon  the  plea  of  the  defenders,  founded 
on  the  statute,  and  under  the  whole  circumstances 
'^  of  the  case  assoilzies  the  defenders  fh>m  the  conclu- 
sions of  the  libel,  and  decerns." 
And  he  afterwards  added  the  following  note: — 
Where  the  conditions  of  a  policy  of  insurance  are 
perfectly  clear,  it  appears  to  the  Judge  to  be  irre- 
levant to  make  investigations  either  into  the  terms 
of  other  policies  of  insurance,  or  into  the  adequacy 
or  inadequacy  of  the  premium."  The  insurers  then 
petitioned  for  their  expenses,  which  were  refused. 

The  cause  was  then  brought  into  the  Court  o 
Session  by  mutual  actions  of  reduction,  and  the  con- 
clusions in  the  summons  for  the  assured  were  the 
same  as  those  of  the  summons  in  the  Admiralty  Court. 
The  actions  were  conjoined,  and  after  some  further* 
proceedings,  the  Court  remitted  them  to  the  Jury 
Court  upon  the  following  issue : — 

"  It  being  admitted,  that  on  the  27th  or  28th  days 
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"  of  August    1821,    the  steam-vessel    called    *  The       J82S. 


« 

u 


"  *  Robert  Bruce/  the  property  of  the  piu^uers,  was 

**  destroyed  by  fire,  while  at  sea,  on  her  voyage  be-     «od  othen 

"  twixt  Liverpool  and  Dublin :  mills 

"  Whether  the  defenders  promised  and  agreed  to    ^  ^^^^^' 
**  insure  the  pursuers  to  the  extent  of  3,000/.  or  about     ^H^!^^ 
that  sum,  from  all  loss  and  damage  which  might  Remit  to  the 
be  caused  by  fire  to  the  said  steam-vessel,  while  at  i"s?e.  ^" 
sea  as  aforesaid,  and  whether  the  defenders  have 
*'  failed  to  performed  the  said  promise  and  agreement, 
'^  to  the  loss  and  damage  of  the  pursurers  ?" 
Damages  laid  at  3,000/. 

On  the  trial  of  the  cause,  the  pursuers  gave  in  Evidence. 
evidence  the  certificates  or  receipts  and  memoranda 
given  to  the  assured  at  the  time  of  effecting  the  joint 
policies,  and  also  certificates  and  memoranda  pre- 
viously given  to  them  when  they  had  insured  sepa- 
rately, and  also  letters  which  had  passed  between  the 
agent  and  the  company  relative  to  the  previous  insu- 
rance, which  letters  were  in  these  terms  : — 

In  his  letter  of  this  date,  Mr.  Hamilton,  when  Sept.  isth 
transmitting  what  these  persons  call  the  orders  to  ^®^^' 
insure,  says  to  Mr.  Phipps,  t*  I  am  not ,  disposed  to 
'•  think  that  the  insurers  on  the  Robert  Bruce  steam^ 
*  boat^  33  per  fire  orders,  No.  14  to  ,22,  inclusive,  ex- 
'*  cepting  No.  21,  will  be  satisfied  with  the  introduction 
'^  of  the  clause^  ^  but  not  while  the  same  shall  be  at  sea.' 
^^  I  think  that^  in  addition  to  the  rivers,  the  channel 
^*  ought  to  be  admitted^  as  this  vessel  is  expressly  to  ply 
^  between  Clyde  and  Liverpool^  and  xvill  be  a  great  part 
■*  of  her  time  in  the  channel.'' 

The  answer  of  Mr.  Phipps,  was : — "  In  answer  to 
your  remark  respecting  the  clause  which  exempts 
the  company  from  loss  on  steam-boats  while  at  sea, 
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'^  I  have  to  state,  that  it  is  a  poipt  on  which  we  hare 
^^  no  choice.    The  Royal  Exchange  and  the  Lcmdon 

Assurance  are  the  only  companies  which  have  a  right 

as  companies  to  undertake  insurances  on  vessels 
^'  while  at  sea,  and  no  other  company  can,  lawfully^ 
^f  undertake  such  risk.  If,  therefore,  the  proprietors  of 
f*  the  Robert  Bruce  are  not  content  to  hold  our  policieSj 
f^  wUh  the  exceptions  complained  of^  I  will  thank  you  to 
''  advise  me,  and  we  shall  then,  of  course,  consider  the 
'*  insurance  not  to  be  renewed  after  the  present." 

The  pursurers  gave  evidence  that  no  communica- 
tions had  been  made  to  them  .of  the  exclusion  of 
sea-risk  in  the  policy,  although  the  agent  was  ap- 
prized that  the  matter  was  material,  and  that  no  policy 
had  ever  been  delivered.  The  puiBuers  also  gave  it 
in  evidence  that  the  premium  paid  by  them  was  equal 
to  that  at  which  other  steam-boats  were  insured  at  the 
time  without  the  exclusion  of  sea  risk,  and  that  it 
was  the  practice  of  the  agents  of  other  insurere  to 
deliver  the  policies  to  the  assured. 

The  evidence  was   admitted,   and  the  Jury  found.^ 
a  general  verdict  for  the  pursuers  against  all  the 
fendants,   subject  to  a  bill  of  exceptions  on  thre 
grounds: — 

1st.  That  the  evidence  given  for  the  pursuersT  wa^ 
inadmissible,  inasmuch  as  the  policy  itself  which  ex- 
eluded  the  sea  risk  was  the  only  foundation  of  th^ 
contract  between  the  parties^  and  was  the  odly  admis- 
sible evidence.    2dly.  That  although  the  evidence  were 
admissible,  and  the  agreement  to  insure  proved,  yet 
that  the  defenders  being  admitted  to  be  an  Kiglish 
company,  and  the  policy  itself  being  admitted  to  be 
executed  in  London,  the  Judge  ought  to  have  directed 
the  Jury  to  find  for  the  defenders,  because  any  policy 
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<k  agreement  for  a  policy,  made  hy  them  to  ioaure       T82'i. 
against  marine   risk,  was  illegal  and  void  under  the     p^ttison 
statute  6  Qeo.  1,  which  was  then  in  force.    3dly.  That    and  pth«rs 
tlie  Jury  ought  not  to  have  heen  directed  to  find  a       mills 
verdict  generally  against  all  the  defenders,  but  to    '^»^^^^»^»- 
h|ure  found  either  against  the  directors  of  the  com- 
pany only,  or  against  Hamilton  the  figent  only. 

The  Court  of  Session  disallowed  the  exceptions,  and     July  iith 
pronoimced  the  verdict  final. 

'  The  Court  then  resiuned  consideration  of  the  defence 
under  the  statute,  which  had  been  reserved  by  the 
Judge  Admiral,  and  pronounced  finally  for  the  assured 
in  the  terms  and  on  the  ground  used  and  stated  in  the 
interlocutor  :«^via. 

"  In  respect  the  insurance  in  question  is  an  insurance  iiueiK»ciitor, 
^^  against  the  risk  ofjire  on  a  steam^vessel,  which  is  not  ^qIh^^^ 
^  a  marine  insurance  contemplated  by  the  said  act^  the 
^'  lords,  in  the  action  of  reduction  and  for  pajonent,  at 
'^  the  instance  of  William  Mills  and  others,  find  that 
'^  the  statute  founded  on  does  not  apply  to  this  case ; 
^^  repel  the  defenqe  founded  on  the  said  statute,  as  well 
^^  as  the  other  defences  to  the  said  action,  and  reduce, 
^^  decern,  and  declare,  in  terms  of  the  reductive  con-* 
^^  elusions  of  the  libel ;  and  in  respect  of  the  said 
**  verdict  and  award,  find  the  defenders,  conjunctly 
^'  and  severally,  liable  to  the  pursuers  in  damages, 
*^  modify  the  same  to  the  sum  of  8,000  /.  sterling,  and 
^^  decern  for  payment  thereof,  with  interest  thereon  in 
^*  terms  of  the  libel ;  and  in  the  action  of  reduction, 
^^  at  the  instance  of  the  Albion  Fire  and  Life  Insurance 
^^  Company,  sustain  the  defences,  assoilzie  the  de- 
^^  fenders,  and  decern :  find  the  Albion  Fire  and  Life 
^^  Insurance  Company,  and  the  defender  Thomas 
^  Hamilton,  conjunctly  and  severally,  liable  in  the 
^^  expences  of  the  conjoined  processes  incurred  in  thhy 

B  B4 


362 


CiUSES  IN  THE  HOUSE  OF  LORDS. 


1628. 
*— V — ' 

yATTISON 

and  others 

V. 
MILLS 

aodothen. 


Appeal. 


''  and  in  the  Admiral^  Courts^    allow  an  account 
"  thereof  to  beput  in." 

The  reason  of  the  Courts  deciding. on  the.  ground 
stated  in  the  interlocutor  was,  that  one  Judge. was. 
rather  of  opinion  that  this  was  an  English  contract^  to 
which  the  statute  6  Geo*  1,  c.  18^  applied.  They 
agreed  that  this  part  of  the  act  did  not. apply  to 
Scotland. 

From  this  judgment  the  Albion  CcMnpany  appealed 
to  the  House  of  Lords,  for  the  following  among  other 
reasons: — 

Ist.  Because  the  original  policy  renewed  by  the. 
memorandum  of  Midsummer  1821,  expressly  excludes 
risk  of  fire  at  sea,  and  this  was  the  only  contract  made, 
by  the  appellants. 

2d.  Because  it  was  not  competent  for  the  respon** 
dents  on  the  trial  of  the  issue  to  adduce  any  parole. ;0r 
collateral  evidence  in  order  to  control  and  vary  the 
clear  import  of  the  written  evidence. 

9d;  Because  it  was  more  especially  incompetent  for 
the  respondents  to  adduce,  for  the  purpoMse  aforesaid, 
on  the  trial  of  the  said  issue,  parole  evidence  of  the 
matters  and  things  set  forth  in  the  bill  of  exceptions, 
the :  same  being  (in  great  part}  matters  and  things 
which  had  taken  place  inter  alias,  and  in  which  the 
appellants  were  not  concerned. 

4th.  Because  it  is  inconsistent  and  repugnant  to  the 
whole  body  of  evidence  adduced  in  the  cause,  to  make 
all  the  appellants,  some  of  them  being  principals  and 
some  agents,  joint  contractors,  and  jointly  liable  to 
indemnify  the  respondents. 

6th.  Because  the  contract  of  insurance  founded  upon 
by  the  respondents  was  a  ccmtract  made  and  signed  in 
England,  by  a  society  established  there,  and  ^  from  the 
date  of  that  contract,  until  and  at  the  time  of.  the  loss 
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f<the. Robert  Bruce,  the  statute. 6  Geo.  1,  c.  18,  was 
1  force,  and  by  the  operation  of  that  Act,  it  wss  in- 
cmpetent  for  the  appellants  to  make  themselves  legally 
esponsible  for  any  risk  which  might  befal  the  Robert 
Jmce  "  while  at  sea". 

For  the  respondents  it  was  contended,  ti^at  ,the 
idgment  ought  to  be  affirmed,  for  the  following  among 
ther  reasons : —    . 

Ist  Because  the  whole  evidence  tendered. by  < the 
espondents  at  the  trial,  and  admitted  by  the  presiding 
udge,  was  competent  and  proper  evidence  for  proving 
be  matters  in  issue,  and  did  fully  warrant  and  support 
be. verdict  returned  by  the  Jury.  This  was  not  an 
ctitm  on  a  policy j  but  for  a  policy^  or  for  damages,  in 
oi^sequence  of  not  obtaining  one.  The  very  foundation 
f'the  respondents'  .claim  was,  that  after  contracting 
jid  onerously  paying  for  a  policy  to  cover  a  special 
iaky  no. such  policy  was  delivered ;  and  the  first  con- 
iusion  of  their  summons,  accordingly,  is,  that  the 
.{^llants  should  be  ordained  to  deliver  such  a  policy, 
^n.which  action  might  be  brought.  The  cardinal  fact 
rbich  aitirely  takes  away  the  ground  of  the  appellants' 
txception  is,  that  no  policy  was  ever  delivered  by  the 
•ne  party  or  accepted  by. the  other;  and,  therefore,  it 
s  in  vain  to  say  that  their  contract  was  embodied  in 
uch  an  instrument,  and  that  the  terms  of  it  can  only 
\e,  known  from  its  tenor.  The  answer  is  conclusive, — 
bat  no  such  instrument  was  ever  delivered  or  commu- 
icated  to  the  respondents ;  and  that  the  policy  said 

0  have  been  subscribed  by  the  appellants  in  S^tem- 
»er  1820,  having  been  retained  in  their  own  hands, 
Jdd .  studiously .  withheld  and  concealed  from  the  re- 
pondents,  can  never  be  referred  to  .as  evidence  of 

1  mutual  agreement.  . 

2d.  Because  the  s'tatute  G.Geo. .1,  c.  18,  had  no 
rearing  on  the  question  of  fact  to.be  decided  by  the 
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Jnry,  but  was  matter  solely  for  the  cohsidemtioii  ti 
the  Court  of  Session. 

3d*  Because  the  verdict  of  the  jury  was  {m>p6rly 
returned  for  the  respondents  (generally,  and  without  dia^ 
tinguishing  between  the  case  of  the  appellant  Hamilr 
ton,  the  agent  in  Glasgow,  and  that  of  the  other 
^pellants,  the  office-bearers  and  partners  of  the  Albion 
Insurance  Company  of  London ;  and  because  the  Judge 
did,  justly  and  legally  refuse  to  direct  the  said  Jury 
to  find  alternately,  against  one  or  other  only  of  these 
appellants. 

1st  The  resident  agent  or  mandatory  of  a 
foreign  party  is,  by  the  law  of  Scotland,  liable, 
along  with  his  principal,  to  any  judgment  or 
decree  obtained  in  the  courts  of  that  country,  in 
the  issue  of  suits  maintained  for  behalf  of  such 
party,  by  such  agent  or  mandatory  although  con^ 
fining  himself  strictly  to  the  terms  of  his  man^ 
date  or  instructions. 

Sd.  An  accredited  agent  in  the  general  hv^u 
ness  of  a  party,  whether  in  the  same  or  in  t 
foreign  country,  will  bind  that  party  to  indivi- 
duals who  bond  Jide^  contract  with  him  in  the 
name  of  such  party,  as  to  all  matters  fiE^ling 
apparently  within  the  line  or  course  of  thi^ 
general  business,  although  it  may  hc^[ypen  that, 
by  his  private  instructions,  he  was  debarred 
from  entering  into  such  transactions. 

3d«  No  evidence  being  produced  by  the  appel- 
lants, to  show  whether  the  actings  of  the  agent, 
in  his  dealings  with  the  respondents,  were  or 
were  not  within  his  powers  or  instructions,  the 
justice  of  the  case  required  that  the  verdict  should 
be  against  both,  conjunctly — their  ultimate  claims 
of  relief,  as  against  each  other,  being  left  entire, 
on  the  application  of  such  verdict.. 
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'  In  regard  to  the  iitterlooutors  of  S2d  and  25th 
JiinufLry  1828,  repelling  the  defence  founded  on  the 
Wtt  gf  6  Greo«  1,  c.  18,  and  finally  decerning  in  the 
reduction,  aiid  for  expenses. 

.  ^^t  Because  the  statute  in  question  (which  has 
be^  since  repealed)  plainly  did  not  extend  to  Scot* 
l^ndy  and  was  intended  only  to  give  the  two  favoured 
ppmpanies  a  monopoly  of  marine  insurances  in  th^ 
]^glish  market ;  while  the  property  insured,  in  the 
preseqt  instapcci  was  Scottish  property,  and  the  con- 
tract for  insur^pe  entered  into  in  Scotland,  in  a 
pi^blic  o^ce  or  place  of  business  in  Glasgow,  and  by 
parties  who  were  not  bound  to  know»  and  could  not 
be  affected  by  the  provisions  of  any  foreign  law.  The 
lift  is  manifestly  applicable  to  England  aloi^e ;  as  th^ 
necessary  actions  for  giving  effect  to  it  are  directed 
and  authorised  to  be  brought  in  the  courts  of  West- 
inmster  only ;  whereas,  in  another  branch  of  the  very 
same  statute  (commonly  called  the  Bubble  Act)  which 
was  meant  to  extend  to  Great  Britain  and  Ireland, 
the  relative  actions  are  allowed  to  be  brought  in  the 
Courts  either  of  Westminster,  Edinburgh,  or  Dublin ; 
and  when  it  was  afterwards  thought  expedient,  that 
its  provisions  should  be  made  operative  in  the  Ameri- 
can Colonies,  it  was  found  necessary  to  pass  an  addi- 
tional or  supplementiary  statute  (the  14  Geo.  2,  c.  37,) 
expressly  extending  them  to  these  colonies. 

5th*  Because  it  is  humbly  conceived  that  the  mono- 
poly of  the  favoured  companies  did  not  extend  to  the 
insurance  of  steam- vessels,  which  had  no  existence  at 
the  date  of  the  statute,  and  are  exposed  to  hazards  of 
a  particular  description,  and  substantially  diverse  from 
any  that  could  then  be  contemplated  as  the  objects  of 
marine  insurance.    Monopolies  and  restraints  on  the 
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employment  of  capital  and  industTr  are  always  to  be 
construed  as  narrowly  as  possible,  and  never  to  be 
extended,  by  mere  implication  and  analogy,  to  cases 
which  they  did  not  originally  comprehend.  . 

6th.  Because  the  risk  oi  fire  in  any  combustible 
subject,  is  not  properly  or  in  its  own  nature  a  maritime 
risky  or  naturally  comprehended  among  the  perils  of 
the  sea,  even  although  the  subjects  to  which  it  attaches 
may  be  occasionally  on  that  element ;  and,  therefore, 
a  separate  insurance  against  that  single  risk,  and  espe- 
cially upon  a  subject  so  peculiarly  exposed  to  it  as 
a  vessel  or  machine  moved  entirely  by  steam,  cannot 
be  justly  included  in  the  general  prohibition  of  marine 
insurances,  or  **  insurances  on  ships  or  merchandize 
at  sea,  or  going  to  sea,"  contained  in  the  statute  in 
question. 

7th.  Because,  even  if  the  appellants  were  them- 
selves disabled  by  the  statute  from  granting  the  re- 
spondents a  policy  extending  to  the  whole  voyage, 
they  were  bound  by  their  onerous  contract,  to  have 
procured  such  a  policy  from  one  or  other  of  the  com- 
panies favoured  by  that  act,  and  are  bound  to  repair 
to  the  respondents  the  loss  arising  from  their  failure 
or  omission  so  to  procure  it.  By  taking  the  respon- 
dents' money  (a  sum  of  money  proved  to  have  been 
fully  equal  to  the  value  of  an  unlimited  policy,)  they 
obviously  became  bound  to  procure  and  deliver  such 
a  policy.  The  respondents,  who  did  not  know,  and 
were  not  boimd  to  know  any  disabilities  which  might 
attach  to  them  by  the  law  of  England,  might,  indeed, 
understand  that  the  appellants  were  themselves  to 
fulfil  this,  engagement,  by  executing  and  delivering 
such  a  policy,  in  their  own  names.  But  they,  who 
pretend  that  they  knew  the  law  of  England,  and  were 
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iMMind  to  know  it,  cannot  be  pennitted  to  say,  that 
they  had  any  such  understanding.  They  are  barred 
from  so  construing  the  contract,  by  every  principle  of 
consistency  and  conunon  honesty ;'  and,  considering 
that  it  is  now  jinally  established  by  the  verdict  of  the 
Jwy,  that  they  did  covenant  and  agree  to  deliver 
to  the  respondents  a  policy  covering  themi  from  risk 
of 'fire  while  the  vessel  should  be  at  sea,  as  well  as 
while  in  port  or  in  rivers,  and  as  it  is  plain  that  such 
a  policy  might,  at  all  events,  have  been  procured  from 
one  or  other  of  the  privileged  companies,  it  seems  un- 
deniably to  follow  that  it  was  their  duty  so  to  have 
procured  it ;  and  that  they  have  been  justly  subjected 
in  reparation  of  the  damages  arising  from  their  omis- 
sion. They  might  have  met  the  first  and  leading 
conclusion  of  the  respondents'  summons,  by  delivering 
such  a  policy;  but  as  they  have  not  chosen  to  do  so, 
they  cannot  be  relieved  from  the*  other  alternative,  of 
paying  the  damage  that  has  ensued. 
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Lord Lyndhurst  (Chancellor),  afrerstatmg  the  case : —  S4th  Jnne 
Various  questions  have  been  agitated  in  this  case,  one  j^^  ^^^^  • 
objection  was  that  the  agreement  or  policy,  if  it  in- 
cluded a  marine  insurance,*  was  void  by  the  act  of  the 
6th  Greo.  1,  c.  18,  which,  although  since  repealed,  was 
in  force  at  the  time  the  contract  was  made,  and  there 
was  much  argument  both  here  and. in  the  Courts 
bdow,  as  to  whether  that  statute  extended  to  Scotland. 
The  Court  of  Session  was  of  opinion  that  it  did  not 
i^pply  to  Scotland,  and  in  that  I  am  disposed  to  agree 
with  them. 

But  a  more  material  point  is — whether  this  was  not 
to  be  considered  as  an  English  contract,  and  not 
a  Scotch  one.  On  this  point  there  was  a  difference  in 
the  Court  below,  but  they  decided  the  case  on  another 
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ground,  and  the  tenns  of  their  final  judgment  were  38 
these: — 

^'  Having  considered  the  defence,  founded  on  the  €! 
"  act  6  Geo*  1,  c.  18,  which  was  reserved  by  the  Judges 
Admiral,  and  having  now  heard  counsel  thereon,  inm 
respect  the  insurance  in  question  ii  an  ifiiurMeesai 
against  the  risk  ofjire  on  a  steam^vessely  iohich  is  note 
a  marine  insurance  contemplated  by  the  said  actf  th^ 
lords,  in  the  action  of  reduction  and  for  paytteut,  a*^ 
^'  the  instance  of  William  Mills  and  others,  fitid  tha«. 
the  statute  founded  on  does  not  apply  to  this 
repel  the  defence  founded  on  the  said  statute, 
well  as  the  other  defaces  to  the  said  action,  tms^i 
^^  reduce,  decern,  and  declare,  in  terms  of  the  reducs 
^'  tive  conclusions  of  the  libel ;   and  in  respect  of  the 
^'  said  verdict  and  award,  find  the  defenders,  c(m- 
junctly  and  severally,   liable   to  the  pursuers  in 
damages,  modify  the   same  to  the  sum  of  3,000/. 
sterling,  and  decern  for  payment  thereof,  with  ihtib^ 
**  rest  thereon  in  terms  of  the  libel ;  and  in  the  action 
of  reduction,  at  the  instance  of  the  Albion  Fire  aid 
Life    Insumnce    Company,  sustain    the  defences, 
^*  assoilzie  the  defenders,  and  decern  :  find  the  Albion 
Fire  and  Life  Insurance  Company,  and  the  defioider 
Thomas  Hamilton,  conjmtictly  and  severally,  fiaUe 
in  the  expaises  of  the  conjoined  processes  incurred 
in  this  and  in  the  Admiralty  Courts." 
I  confess  that  I  do  not  <xmcur  in  the  judgment  on 
that  ground :  first,  if  I  look  to  the  Words  of  the  act  of 
parliani^tit,  they  are  very  general  words.    It  appeais 
to  me  impossible  to  say  that  a  steam-boat  fire  risk  hi 
not  a  marine  risk  to  which  the  act  applies.    The  risk 
of  fire  is  quite  common  in  ordinary  marine  policies^ 
and  comes  under  a  general  policy,  and  it  -seeins  to  loe 
extraordinary  that  this  should  be  otherwise,  Inerely 
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tuM  dtere  has  been  some  alteration  in  the  mode  of       1 838. 
>elling  these  vessels.     The  decision,  I  think,  is  er-      rhmBOK 
tons  on  that  ground,  but  I  don't  say  that  it  inay  not     »*  •***•>» 
(ustained  on  other  grounds.   I  have  consulted  other       milu 
le  and  learned  Lords,  and  I  wish  to  take  a  short    *^  <*fcm» 
I  to  consider  whether  the  case  ought  to  be  sent 
k   again,  which  is  to  be  avoided  if  possibly,  or 
^ther  it  may  not  be  decided  as  it  stands;  excluding 
ground  on  which  the  Court  below  has  founded  the 
^ment. 

Ifiri  Lyndhurst  (Chancellor): — ^After  lojc^ui^  al    Junesrth. 
.whole  of  the^e  papers,  I  think  that  although  the  Fire  in  a 
gment  cannot  be  sustained  on  the  ground  on  which  a'^^^risk* 
Court,  below  has  rested  .it,^  there  is  still  sijffieient  to  au<i  included 

.  T       i-i*        •  ••ai»i  .ina  General 

Tant  your  Lordships  m  concurrmg  m  th^  juagment  poUcy. 
a  different  ground.  It  is  admitted,  that  the  Albion 
npai^  had  an  establishment  at  Glasgow,  and  that 
Y  were  in  the  habit  of  entering  into  contracts  of  this 
ore  there.  The  proprietors  of  this  steam- vessel  ap- 
kl  to  Hamilton,  the  Company's  s^ent  at  Glasgow, 
I  this  was  the  agreement  between  the  parties  :-t- 
*  Albion  Fire  and  Life  Office,Glasgow,4th  July  1820. 
fames  DenniMoun,  William  Mills,  Colin  Arrott, 
fames  Mc^at,  and  John  T.  Alston,  esquires,  as 
i  committee  of  managemient  fof  th^naelves  cmd 
)tbers,  having  this  day  effected  an  msuraiice  of 
3,000/.  with  the  undersigned,  on  behalf  of  the 
Ailbion  Fire  and  Life  Insurance  Company  of  Lon- 
Ion,  on  the  property  specified  in  the  check  cpr- 
responding  with  this  memorandum,  a  policy  will  be 
forthwith  prepared  at  the  office  in  London  for  the 
said  insurance ;  and  such  policy  will  be  delivered 
k>  the  assured,  or  to  his,  h^,  or  their  order,  on  the 
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''third   Monday  on  the  ensuing  month,  or  on  any 
''  subsequent  day. 

(signed)  "  P.  Thomas  HamUton^  agent 

for  the  Company. 
"  Robert  MitcheU. 

"  Premium      -    £.31  10     - 
"  Duty .    .     .    .    9    ^    - 


£.40  10    - 


»» 


Upon  this  last  receipt  and  obligation  there  is  ii^^^ 
dorsed    and    written,    in    the    hand-writing  of   M^r; 
Hamilton,   or  of  his  clerk   Mitchell,    the   foUowiiK.^ 
memorandum  and  declaration ;  viz. 

"  This  receipt  insures^  as  under ; — viz. 

"  On  the  steam-boat  Robert  Bruce,  in- 

'^  eluding  machinery  and  apparatus 

"  belonging  thereto  -  -  -  -  £.3,000  -  - 
"  On  the  steam-boat  Superb,  as  above 

"  mentioned 3,000    -   - 

"  Sum  insured  on  the  above  by  the 

"  Albion  secretary  in  London  -    -  4,000    -   - 


im^m 


£.10,000 


"  Premium  on  £.4,000    £.21     -    - 
"  Duty  on  £.4,000     -    -    6    -    - 

£.27    -    -. 


"  £.5,000  of  the  above-mentioned  sum  is  insured 
"  on  the  Superb,  and  5,000/.  on  the  Robert  Bruce." 

This  contract  is  made  at  Glasgow,  it  is  dated  at 
Glasgow,  and  it  is  signed  by  Hamilton,  t^ent  for  the 
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Company  at  Glasgow.  It  is  plain  that  this  is  a  con-  1828. 
tract  for  a  general  policy.  There  is  no  limit  whatever 
ftd  to  place ;  no  exception  that  the  policy  should  be 
Suspended  while  the  vessel  was  at  sea;  but  it  is  as 
^neral  as  possible.  At  London,  however,  a  clause  wa£( 
added  to  the  policy  itself,  suspending  its  operations 
while  the  vessel  was  at  sea ;  but  this  was  not  commu- 
nicated to  the  assured.  They  insured  for  another 
fear,  and  there  was  410  evidence  whatever  that  the 
exception  in  the  policy  was  ever  shown  to  thenu  The 
vessel  was  soon  after  destroyed  by  fire,  while  at  ^ea^ 
kad  the  assured  applied  to  the  agent  at  Glasgow  to 
make  good  the  loss,  and  then  they  were  told,  for  th^ 
first  time,  of  the  exception  in  the  policy.  They  then 
proceeded  in  the  Admiralty  Court,  where  the  judg- 
ment was  against  the  pursuer^.  That  judgment  they 
brought  under  the  review  of  the  Court  of  Session, 
and  an  issue  was  directed  to  try  the  question  of 
fact,  whether  the  contract  extended  to  the  risks 
of  fire  while  the  vessel  was  at  sea^  and  the  vierdict 
was  for  the  pursuers.  A  bill  of  exceptions  was  then 
tendered,  and  signed  by  the  Chief  Judge  of  the  Jury 
Court,  and  it  appears  on  these  papers^  There  was  only 
one  material  point  argued  before  the  jury,  and  that 
was,  which  of  the  two,  the  agreement  or  the  policy, 
was  the  contract  between  the  parties.  For  tbe  Com- 
pany it  was  contended  that  the  policy  was  the  real 
contract ;  that  it  was  so  in  London,  and  that  it  was  so 
in  this  case.  But  then  there  is  this  difierence,  that  the  The  action 
pursuers  insured  on  the  original  agreement,  and  on  thai  ^^^  "^^^^ 
they  brought  their  action,  and  they  had  a  right  to  de^  but  on  the 
mand  a  policy  conformable  to  the  agreement.  If  they  ®*^™®** 
had  known  of  the  exception  in  the  policy,  the  case 
night  have  stood  on  a  difierent  footing ;  but  they  Jcnew 
notliing  of  the  exception,  and  no  communication  of  it 
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1828.       appears  to  have  been  ever  made  to  them.    They  sa^, 
"  We  agreed  with  your  agent  for  a  general  policy,  and 
sod  otiwn    <<  thht  agreement  you  are  bound  to  fulfil."  Then  ifhtm 
Mffcu       a  renewal  takes  place  they  pay  their  money,  not  for  a 
policy  with  an  exception  of  which  they  knew  nothing, 
but  upon  the  terms  of  the  original  agreement;   uid 
therefore,  when  it  was  contaided  in  the  Jury  Court 
that  the  foundation  of  the  contract  was  the  policy,  the 
whole  ^gument  proceeeded  on  a  fallacy,  and  the  jwry 
Vi^ire  perfectly  justified  in  the   yerdict  which  they 
found. 

Then  comes  the  queistion  of  law,  whether  the  Act 
^  6  Geo;  1  c.  18,  which  was  in  force  at  tilie  time  of 
this  contract,  and  which  lendered  the  insurance  of 
marine  risks  by  any  other  companies  than  those  of  the 
Royal  Exchange  land  London  Assurance  Companies 
null  and  Void,  was  nbt  a  bar  to  this  action ;  and  that 
iraises  the  question  whether  that  Act  extended  t»  Scot^ 
land.  That  part  of  the  Act  which  gave  it  th^  name 
of  the  Bubble  Act^  specifically  extended  to  Scotland^ 
as  it  enacted  penalties  which  were  to  be  recoverable 
in  the  Scottish  Courts ;  but  as  to  the  other  part  of  the 
Act)  the  case  is  different,  for,  besides  that  it  staggein 
one  a  little  to  suppose  that  these  two  companies  w^e 
to  have  a  monopoly  of  marine  ri^,  to  the  exclumon 
of  all  other  compani^  over  the  whole  of  the  island, 
there  are  no  penalties  whatever  to  be  recoverable  in 
the  Scotch  Courts  on  this  part  of  the  Act. 

And  here  another  question  arkes :  supposing  the 
Act  does  not  extend  to  Scotland,  still  it  is  said  to  be 
a  bar  to  this  action,  because  it  is  founded  on  a  policy 
by  an  English  Company.  The  Company  is  certainly 
an  English  one,  but  it  is  to  be  considered  where  the 
original  contract  was  made.  The  policy  was  executed 
in  London,  but  the  action  is  not  on  the  policy^  bi^  on 
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the  agre^nmt.  The  origind  contract  is  made  in 
BksDtland ;  and  if  I^  restding  in  England,  send  down 
tatty  Agent  to  Scotland,  and  he  makes  contracts  fof  me 
tbere,  it  is  the  same  as  if  I  myself  went  there  and 
■lade  them.  The  action  is  for  the  infiing^nest  of 
die  (»igtnal  contract  Thej  say  however,  that 
dkat  was  an  agreement  which  they  couM  not  p^orm  : 
but  tiiey  did  agree  to  perform  it,  and  were  bound  to 
make  oompensation ;  «n4  I  think  that  they  might 
even  have  made  a  perfectly  valid  policy  in  Scotland, 
although  I  do  not  say  exactly  in  what  form.  The 
Court  below,  being  a  Court  both  of  law  and  equity, 
had  a  right  to  consider  that  as  done  which  the  Com- 
pany undertook  to  do,  and  on  these  grounds  I  think 
the  judgment  was  right. 

But  then,  although  three  of  the  four  Judges  below, 
before  whom  this  case  was  heard,  were  of  opinion  that 
this  was  a  contract  made  in  Scotland,  one  Judge  doubted ; 
and  this  led  them  to  decide  the  matter  on  another 
ground,  which  was,  that  the  general  insurance  did  not 
apply  to  the  risk  of  fire  on  board  steam- vessels  at  sea. 
In  that  I  very  much  differ  from  them ;  and  although 
I  admire  the  great  talents  and  learning  of  the  Judges 
of  the  Court  of  Session,  I  think  the  judgment  cannot  be 
sustained  on  that  ground.  But  it  may  be  affirmed  on 
the  ground  that  the  action  is  upon  an  agreement  formed 
in  Scotland,  and  that  the  Act  of  Geo.  1.  did  not,  as  to 
this  matter,  extend  to  Scotland. 

Affirmed  accordingly. 

The  special  Judgment  is  as  follows : 

'*  It  is  declared,  that  although  this  House  is  of  fnJmn&iBiai 
^'  opinion  that  the  insurance  upon  which  the  respon-       ^P^ 
"  dents  sought  to  recover  damages  is  a  species  of      "*"•* 
^^  insurance  to  which  the  statute  6  Geo.  1,  c.  18, 
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does  apply,  yet  inasmuch  as  this  House  is  further  of 
opinion  that  the  said  statute,  as  to  that  part  of  it  tl> 
^ich  the  interloiiutor  of  the  Court  of  Session  of  the 
^Sd  January  refers,  does  not  extend  to  Scotlaiidy,  the 
said  appeal,  upon  the  facts  of  this  case,  ought  to  be 
dismissed,  and  the  interlocutors  affirmed :  it  is  there- 
fore ordered  and  adjudged  that  the  appeal  be*  dii^ 
missed,  and,  with  the  above  declaration,  that  the 
several  interlocutors  complained  of  be  affirmed." 
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Spong 

SppNG  and  Others 


Appellant, 
JiespondentSi 


K  S.  devises  to  his  son  T.  S.  certain  real  estates  specifically, 
and  charged  with  certain  specific  hardens,  and  bequeaths 
jcertain  pecuniary  legacies,  and  made  his  real  and  personal 
estates  liable  to  the  payment  of  the  legacies,  and  made 
T.  S.  his  residuarv  devisee  and  legatee,  and  sole  executor. 
Held  by  the  Lords,  r^ersing  a  decree  of  ti^  L.  Cb.  B.  q( 
the  {Exchequer,  that  tne  real  estates  specifically  devised  to 
T.  S.  were  not  liabla  to  contribute  to  the  payment  of  tho 
pecuniary  legacies. 


March  Oth, 

April  IStby 

18S9. 

Executor. 

Devise. 

Legacy. 

Chai^  &c 


LHE  material  question  in  this  case  was  whether  the 
pecuniary  legacies  given  by  the  late  Mr.  John  Spong> 
>{  Aylesford,  in  Kent,  and  charged  upon  his  estates 
eal  and  'personal,  were,  according  to  the  true  con- 
traction of  the  will,  a  charge  upon  certain  real  estates 
tpecifically  devised  to  his  «on  Thomas,  who  was  also 
he  residuary  devisee  and  legatee,  and  sole  executor. 

The  testator,  John  Spong  the  elder,  was,  at  the 
imes  of  making  his  will  and  of  his  death,  seised  in  fee 
(imple  of  divers  real  estates,  situated  in  the  counties  of 
iCent  and  Middlesex,  and  elsewhere,  of  very  consider- 
tble  value,  and  was  also,  at  the  time  of  his  death, 
)a8sessed  of  personal  estate  and  effects  to  a  very  con- 
tiderable  amount. 

By  his  will,  which  is  dated  the  20th  day  of  Aug.  1814, 
md  is  executed  so  as  to  pass  freehold  estates,  he  gave 
ind  devised  to  his  wife,  Rosamond,  the  possession  of 
be  dwelling-house  in  which  she  then  resided,  and  alsa 
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of  the  cottage  adjoining,  free  of  all  rent,  so  long  as  she 
should  continue  his  widow,  sole  and  unmarried ;  and 
also  bequeathed  to  her  all  his  furniture  and  wines,  and 
moveables  of  every  description,  not  consisting  of  money 
or  securities  for  money,  in  and  about  his  said  dweilung- 
house  and  cottage,  outbuildings,  garden  and  premises, 
for  her  natural  life,  she  continuing  sole  and  unmaitied ; 
and  after  her  decease,  or  her  marrying  again,  he  gave^ 
devised  and  bequeathed  the  said  dwelling-house, 
cottage,  furniture  and  wines,  which  should  not  be 
previously  used  by  her,  together  with  the  other  articles 
specifically  bequeathed  to  her  as  above^  unto  and,  to 
the  use  of  his  son,  the  appellant^  his  heirs,  ezeeutors, 
administrators  and  assigns,  for  ever.  He  also  gave 
and  bequeathed  to  his  wife  and  her  assigniB,  for  the 
term  of  her  natural  life,  a  yearly  rent-charge  of  400  L 
to  be  chargeable  and  charged  on,  and  issuing  and 
payable  out  of  the  lands  thereinafter  mentioned ;  (that 
is  to  say),  the  yearly  sum  oi  300/1,  part  thereoi^  to  be 
chargeable  and  charged  on,  and  issuing  atid  payable 
out  of  the  knds  by  that  his  will  thereafter  given  and 
devised  unto  his  said  son,  the  appdlajut;  and  the 
yearly  sum  of  100  /.,  the  remaining  part  of  the  laid 
yearly  rent-charge  of  400/.,  to  be  chargeable  and 
charged  on,  and  issuing  and  payable  out  of  his  the  tes- 
tator's mill  and  premises  at  Snodland,  th^neinaftar  by 
that  his  will  given  and  devised  unto  his  son  Willkm 
Spong ;  and  he  directed  the  several  provisions  made 
for  his  wife  by  that  his  will  should  be  in  fuU  satifr- 
fiustion  of  all  dower ;  and  after  directing  a  bond  exe* 
cuted  by  his  son  John  Spong,  for  1,000/.,  to  be  gives 
vp  to  be  cancelled,  and  releasing  all  other  debts  due 
to  him  by  his  son  John  Spong,  not  included  m  the 
open  account  current  then  subsisting  between  theai, 
and  after  also  giving  and  bequeatkiag  to  Jtia  eaecutor 
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j&e  appciUimt)  a  sum  of  4,000 /^  to  be  by  him  invested       i829. 
in  his  name  in  the  funds,  upon  trust  tp  pay  tl^e  divi- 
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mqpondent  John  Spong,  for  her  sole  and  separate  use  and  otUrs. 
iwing  her  life,  and  aft^  her  decease  to  her  husband^ 
ike^  respondent  John  Spong,  for  life,  so  long  as  he 
ibould  not  alien  the  same;  and  from  and  afiterthe 
kiceiise  of  Letitia  Spong,  and  John  Spong  her  hus-i 
bamd,  then  he  gave  and  bequeathed  the  said  principal 
fwa  of  4,000/,  upon  tru^t,  for  the  benefit  of  their 
diiJkiren  in  the  manner  therein  particularly  mentipned» 
aod  in  default  of  children  to  sink  into  the  residuum  of 
the  testator  s  personal  estate ; — he  devised  certain  free** 
hold  and  leasehold  estates  to  his  son  Thomas  Spong 
(the  appellant)  in  the  following  words : 

*^  I  give  and  devise  unto  my  son  Thomas  Spong, 
<'  his  heirs  and  assigns,  all  and  every  my  freehold 
^^  and  leasehold  estates  at  Millhall,  East  Mailing, 
^'  Aylesford,  Durham  and  Ditton  and  Sandgate,  in 
'^  the  county  of  Kent,  and  Acton  in  the  county  of 
''  Middlesex,"  (then  follows  a  particular  description 
of  the  estates,)  ^^  together  with  the  appurtenances ;  to 
^^  hold  the  said  estates  and  premises  by  this  my 
^^  will  devised  to  my  son  Thomas  Spong,  unto  and 
'f  to  the  use  of  my  said  son  Thomas  Spong,  his  heirs 
f*  and  assigns  for  ever,  subjeet  to  the  annual  payment 
'^  of  300/.  to  my  said  wife  during  her  life,  part  of  the 
«<  said  yearly  sum  of  400/.  by  this  my  will  g^ven  to 
^^  her,  and  the  annuity  or  yearly  sum  of  10D/.»  here- 
^'  ^Itar  given,  in  trust  for  my  daughter  Bjosamond 
^  Spong." 

The  testator  then  goes  o^  to  devise  to  his  executor 
icertain  estates  in  the  parishes  of  Aylesford  and  Bur- 
bam,  upon  trust,  to  permit  and  suffer  the  testator  s  son, 
Spongt  and  his  assigns,  to  have,  hold  apd  enjoy, 
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and  receive  and  take  the  rents,  issues  and  profitt 
thereof,  for  his  life,  with  remainder  to  the  use  of  the 
child  or  children  of  the  said  Daniel  Spong,  in  manner 
therein  mentioned,  with  remainder  to  the  use  of  hia 
said  son  the  appellant,  his  heirs  and  assigns  for  ever  ; 
and  he  devises  Snodland  Mill  and  other  hereditaments 
tinto  &nd  to  the  use  of  his  son  William  Spoi^,  of 
Snodland,  his  heirs  and  assigns  for  ever,  subject  and 
charged  with  the  annual  payment  of  100/.,  part  of  the 
yearly  rent-charge  of  400/.,  before  given  to  his  wife; 
and  he  devised  and  bequeathed   unto  his  executor 
thereinafter  named,  and  his  heirs,  during  the  natural 
life  of  his  daughter  Rosamond  Spong,  a  yearly  rent-* 
(charge  of  100/^  to  be  issuing  and  pajrable  out  of  the 
estate  and  premises  devised  to  his  said  son  Thomas 
Spong,  the  appellant,  as  aforesaid,  and  to  be  paid  to 
his  said    daughter    Rosamond,    in    manner  therein 
mentioned.     He  also  bequeathed  to  his  executor  the 
sum  of  2,000/.,  to  be  by  him  invested  in  his  name 
in  the  public  funds  or  real  securities,    upon   trust 
to  pay  the  dividends  to  his  daughter,  the  respondent 
Martha,  the  wife  of  Major  William  Rowen,  for  her 
separate  use,  and  after  her  decease  upon  trust  for  the 
benefit  of  her  children  (if  any),   in  manner  therein 
'  mentioned.     He  also  bequeathed  unto  his  said  daugh- 
ter Martha  Rowen,  the  further  sum  of  1,000/.,  to  be 
paid  to  her,  her  executors,  administrators  and  assigns, 
within  twelve  months  next  after  his  decease.     He  also 
gave  and    bequeathed  to   the  respondents   William 
Abington  and  Elizabeth  Bowles,  therein  described  as 
the  two  children,  of  his  deceased  daughter  Elizabeth 
the  wife  of  William  Bowles,  esquire,  the  legacy  or  sum 
of  1 ,000  /.  each,  when  they  should  respectively  attain 
the  age  of  twenty-one  years ;  and  to  John  Spong  the 
younger,  the  sqn  of  the  testator's  sott  Jojm  Spong,  the 
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Sttidi  of  500  Lf  to  be  paid  him  when  he  should  attain  hia       i829. 
age  of  twenty-one  years.  ,poii« 

And  the  testator  ordered  and  directed  the  several  ^* 
legacies  and  sums  by  that  his  will  given  and  be-  and  others, 
queathedy  or  which  he  might  thereafter  give  or  be-* 
queath  by  any  codicil  or  codicils  to  that  his  will,  and 
which  should  not  be  otherwise  directed  to  be  paid,  to 
be  raised  and  paid,  or  put  out  and  invested,  as  the 
case  might  require,  within  twelve  months  next  after  his- 
decease. 

The  testator  then,  by  the  following  words,  charges 
his  l^acies  on  all  his  real  and  personal  estate  :  '^  And 
"  I  do  hereby  expressly  charge  and  make  liable  my 
^  real  and  personal  estate  to  and  with  the  payment  of 
**  the  aforesaid  several  legacies." 

As  to  all  the  rest,  residue  and  remainder  of  his  real  Kesiduary 
and  personal  estate  and  effects,  whatsoever  and  where-  ^*^*®- 
soever,  of  what  nature  or  kind  soever  the  same  did  or 
might  consist,  not  thereinbefore  by  him  given  and 
bequeathed,  he  gave,  devised  and  bequeathed  the  same 
to  his  son  Thomas  Spong,  his  heirs,  executors,  &c.  abso- 
lutely ;  and  made  his  said  son  Thomas  sole  executor  of 
his  will. 

The  testator  died  in  January  1815,  without  having  Death  of  Tes- 
altered  or  revoked  his  will,  and  Thomas  proved  the  Deficiency. 
will,  but  found  that  the  whole  of  the  real  and  personal 
estates  of  the  testator  were  not  sufficient  to  pay  his 
funeral  expenses,  debts  and  legacies,  without  including 
die  real  estates  specifically  devised ;  and  therefore  the 
4,000/.  bequeathed  for  the  benefit  of  John  Spong 
and  Letitia  his  wife  were  not  invested  nor  paid,  .and 
other  legacies  remained  unpaid  for  the  same  reason. 

John   Spong  the  son,   and  Letitia  his   wife,  and  Bill,  i824. 
others  interested,  filed  their  bill  in  the  Exchequer 
against  the  executor,  Thomas,  praying  that  the  usual 
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aecounts  miglit  be  tmken ;  tbat  the  executor  might  be 
decreed  to  make  good  the  loss  incurred  by  the  plaintii" 
John  Spang  and  Letitia  his  wife,  by  the  non-invest- 
ment  of  the  4,000  /.)  and  that  a  competent  part  of  thft 
whole  of  the  real  estates  of  the  testator  might  be  nl^ 
to  make  good  the  legacies,  &c. 

The  executor,  by  his  answer,  stated  the  deficsieney  of 
the  assets  to  answer  the  pecuniary  legacies,  without  ifir 
eluding  the  real  estates  specifically  devi^ ;  and  Aat, 
although  he  had  applied  the  whole,  as  he  had  do!i6 
part,  of  such  specifically  devised  estates  to  the  pay- 
ment of  the  legacies,  ^*  there  would  atili  hare  been 
a  deficiency. 

On  the  19th  December  1826,  the  eau^e  was  heard 
before  the  Lord  Chief  Barcm ;  and  the  counsel  for  the 
plaintiffs  insisted  that  the  taatater  had  by  his  will 
charged  his  real  estates  specifically  devised  with  the 
payment  of  his  pecuniary  legacies,  while  the  contraiy 
was  insisted  upon  by  the  counsel  tor  the  eKOcutor, 
Thomas  Spong,  the  appellant. 

On  the  29th  of  January  18$!7>the  Lord  Chief  Banm 
pron<»mced  the  decree  now  appealed  fpom,  by  whieb 
the  Court  declared,  ordered,  adjudged  and  decreed, 
that  the  said  will  be  established^  and  the  trusts  thereof 
performed  smd  carried  into  execution)  find  it  w«i 
further  ordwed  and  decreed  by  th^  Court,  that  it  be, 
and  it  was  thereby  referred  to  Rich^  Richards, 
fMiquire,  one  of  the  Masters  of  the  sc^id  Q^mt,  t0  take 
an  account  of  the  respective  values  ef  the  iityemil  real 
entates  of  which  the  said  testator  w^  seised  at  th^ 
time  of  making  his  will,  and  the  time  Qi  his  de«th« 
And  it  was  further  ordered  and  decreed  by  the  Cpurti 
that  it  be,  and  it  was  ther^y  referred  to  the  said 
Master,  to  take  an  account  of  the  debts,  legades,  9fiA 
ftmeral  and  testunentary  expense^i  and  of  the  penppal 
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of  iht  Mid  testator,  John  Spong,  eome  to  the 
hMids  of  the  said  Thomag  Spong,  his  executor,  or  of 
any  dtker  person  or  persons  by  his  order  or  for  his  use, 
sixA  hdw  the  same  and  every  part  thereof  had  been 
appUed  and  disposed  of;  and  upon  taking  such  ae- 
counts^  if  it  should  appear  that  the  personal  estate  of 
tlitt  laid  testator  was  not  sufficient  for  the  pajpment  of 
tke  said  legacies,  then  the  Court  declared  that  the 
aiifd  testator,  John  Spong,  had  by  his  sidd  trill  charged 
81^  tn^h  as  should  reinain  unsatisfied  upon  the  whole 
c(f  his  Said  reitl  estates,  whether  specifically  devised 
<^  Mherwise,  and  also  upon  his  personal  estate  speci- 
fiMlly  bequeathed.    And  it  was  fbrther  ordered  by  the 
Oourt,  that  the  said  Rosam<md  Spong,  the  widow,  be 
m  liberty  to  elect  whether  she  would  claim  her  dower 
out  of  the  real  estates  of  the  said  testator,  or  whether 
slie  would  take  under  the  will  of  the  said  testator,  John 
Spong ;  and  that  the  said  Master  should  inquire  and 
i^eport  to  the  Court  accordingly.     And  it  was  ftirther 
ordered  by  the  Court  that  it  be,  and  it  was  thereby 
l«Carred  to  the  said  Mftster>  to  inquire  and  report  to 
the  Court  whether  the  said  defendant  William  Spong 
had  paid  off  any  mortgage  made  by  the  said  testator, 
John  Spong,  on  any  of  his  real  estates  in  the  pleadings 
of  diis  cause  mentioned,  and  the  said  Mast^  was  to  be 
at  liberty  to  state  any  special  circumstances  that  might 
arise  in  making  such  inquiiy  to  the  Court  as  he  should 
think  fit;    and  in  taking  which  said  accounts,  and 
making  the  inquiries  before  directed,  all  parties  were 
to   produce  before  and  leave  with  the  said  Master 
(up<m  oath  if  required),  all  deeds,  books,  papers  and 
writings,  in  their  or  either  of  their  custody  or  power, 
which  in  any  manner  related  to  the  said  real  and  per- 
sonal estates,  accounts  and  inquiries,  and  were  to  be 
examined  upon  interrogatories  touching  the  same  as 
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the  said  Master  should  direct ;  and  the  said  Mastef . 
was  thereby  armed  with  a  commission^  as  well  for  the 
examination  of  the  said  parties  as  of  witnesses^  in  ud 
of  the  said  accounts  and  inquiries,  and  one  or  mc^ 
commission  or  commissions  was  pr  were  tq  isiiue  into 
the  country  for  that  purpose,  if  necessary ;  and  if  any 
special  matter  should  arise,  the  said  Master  was  to  be 
at  liberty  to  state  the  same  to  the  Court  in  a  9^parate 
report,  as  he  should  think  fit ;  and  it  was  further  or- 
dered, adjudged  and  decreed  by  the  Courts  that  the 
said  Master  should  tax  all  parties  their  costs  of  the 
suit^  up  to  the  hearing  of  the  cause,  and  the  said 
Master  was  to  make  his  report  therein  with  all  conye* 
nient  speed,  and  the  cause  was  to  be  continued  in  the 
paper  of  causes  to  be  further  heard  upon  the  coming 
in  of  the  said  report,  until  which  time  the  considera- 
tion of  how  and  by  whom  the  said  costs,  so  directed 
to  be  taxed  as  aforesaid,  should  be  paid,  and  the  sub- 
sequent costs,  and  all  further  directions  therein,  were 
thereby  reserved,  and  in  the  mean  time  any  of  the  said 
parties  were  to  be  at  liberty  to  apply  to  the  Court,  as 
there  should  be  occasion. 

Against  this  decree  the  executor  appealed,  except  in 
so  far  as  it  directed  an'  account  of  the  personal  estate, 
and  allowed  the  widow  to  elect  whether  to  claim  her 
dower  out  of  the  real  estates  or  take  under  the  wili^ 
and  particularly  called  the  attention  of  the  Lords  Uy 
the  following  parts  of  the  will : 

1st.  The  devise  to  the  testator's  wife  of  the  posses- 
sion of  the  dwelling-house,  and  the  bequest  to  her  of 
the  furniture  and  moveables  in  it  during  her  widow- 
hood. 

2d.  The  precise  and  accur^tte  manner  in  which 
the  annuity  of  400  /.  given  to  the  wife  for  her  life  is 
charged  upon  those  real  estateSj  specifically  devised^ 
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^R^ch  are  intended  to  be  chained  therewith,  and  the 
care  evinced  by  the  testator  in  directing  what  pro- 
portion of  the  annuity  each  of  the  different  estates  is  to 
bear« 

Sd.  The  direction  by  the  testator  that  the  several 
provisions  made  for  his  wife  shall  be  in  lieu  of  her 
^wer,  as  to  which  she  was  not  (like  the  other  devisees 
and  legatees)  a  mere  volunteer. 

4th*  The  direction  to  deliver  up  to  the  respondent 
John  Spong  his  bond  for  1,000  A  and  to  release  him 
from  all  other  debts ;  which  the  appellant  submits  is 
a  specific  legacy  to  him  of  that  debt  of  1,000  /.  and  the 
other  debts.  Also  in  a  subsequent  part  of  the  wHl  the 
specific  legacy  to  the  appellant^  Thomas  Spong,  of  the 
testator's  farming  stocky  book  debts,  and  other  par- 
ticulars contained  in  an  inventory,  and  afterwards  the 
release  to  the  testator's  son  Daniel  Spong  of  all  debts 
in  the  testator's  ledger,  which  debts  then  amounted 
to  6,000  /. 

5th.  The  devise  to  the  appellant  of  all  the  tes- 
tator's fireehold  and  leasehold  estates  at  Millhall,  &c. 
an  the  same  sentence;  and  the  express  declaration 
that  he  shall  take  them  subject  to  the  annual  payment 
of  800  /•  part  of  the  annuity  of  400  /•  given  to  the  tes- 
tator's wife,  and  of  the  annuity  of  100  L  given  to  his 
daughter.  The  appellant  is  anxious  that  this  devise 
to  him  of  a  specific  part  of  the  testator's  real  and  pae^ 
sonal  estates,  expressly  subject  to  specific  charges,  and 
the  inference  to  be  drawn  from  it,  should  be  consiy 
deied  not  only  by  itself,  but  also  in  connection  with 
the  residuary  clause  in*  the  will,  by  which  the  appel- 
lant is  made  general  residuary  devisee  and  legatee  of 
both  the  real  and  personal  estates,  this  portion  of  the 
<ieal  and  personal  estates  having  been  first  withdrawn 
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from  it  in  order  to  be  given  to  kim  Bpecifically,  and 
ralyect  to  specific  chaTges^ 

€th.  The  devise  to  the  tefitator'B  son  William  Sponge 
in  like  manner  of  Snodland  Mill,  expressly  charged^ 
with  the  annual  payment  of  100  /•,  part  of  the  widow's 
annuity  of  4O0i. 

And  lastly,  The  express  direction  fay  the  testator 
that  the  legacy  of  4,000  /•,  and  suoh  other  of  faia  peon- 
niary  legacies  as  wene  not  to  vest  immediately  on  the 
testator's  death,  should,  in  case  all  th^  dejects  1!^ 
which  tiiey  were  designed  should  flul^  sink  into  and  he 
tBktSL  as  part  (jf  tibe  residuum  of  his  pemnal  eatate^ 

The  appellant  trusted  that  tim  decDee  of  the  Cottrt 
below  wtDuld  be  reversed  (except  as  abonre  mentioiMd), 
far,  amongst  others,  the  fiailowing  reason  z 

Bteause  it  is  an  establiidied  rule  that  n  apecfic  le- 
gate is  not  bound  to  abate  with  geneml  legafteea  eten 
for  the  payment  of  defats^  still  lett  to  coiAribute  to  the 
payment  of  general  legacies ;  and  because  a  aparific 
devised  i$  in  such  respects  to  be  at  least  as  much 
&YQu3ped  as  U  specific  legatee ;  and  because  the  testator 
in  the  {>resent  case  evidently  iatended  the  ^ecific 
df^viaee  of  hiis  ^^  freehold  and  leasehold  estate  situate 
^t  Miilh)all/'  ice  not  to  be  more  affected  by  the 
:gitnersd  charge  than  he  intended  the  tgptqi&c  legatees 
jbd  h^ ;  atyd  if  the  specific  Iq^tpes  were  not,  AOOOfding 
to  the  established  rule,  liable  to  contribute  in  favoir  of 
%he  g^ieral  legatees^  it  seems  to  follow  tfapt  the  spadfic 
devisee  was  not ;  and  so  strongly  did  tibe  learned  Judgie 
feel  this  necessary  conclusion,  that  he^  in  erder  to 
preserve  consistency  in  his  decree,  deohureddleapeeific 
legatees  liable  to  abate  equally  with  the  spedufe 
diervisees.  The  general  rule  was,  however^  admitted  hf 
.the  bbnied  Judge ;  but  ht  draught  that  tiie  testator 
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had  mtoifested  an  intentiou,  and  that  such  intention 
oli^t  to  prevail  against  the  general  rule.  The  appel- 
lant respectfully  submits  that  no  such  intention  ap- 
pears ;  on  the  contrary,  he  submits  that  the  testator,  in 
subjecting  the  devised  estates  to  certain  stated  charges^ 
musty  upon  the  true  principle  of  construction,  exptasio 
unkis  est  exclusio  alteriuSy  be  oonsidered  as  hiving  in*- 
dicated  the  extent  of  the  charges  which  the  specifically 
de^ed  estates  should  bear. 

It  is  however  observable^  that  though  by  the  tefmi 
of  the  decree  the  Specific  legacies  am  charged  rateably 
with  the  specifically  devised  real  estates,  it  was  stated 
m  the  course  of  the  judgment  that  there  vf9A  no  dis-^ 
tinction  between  a  residuary  and  a  specific  dcfvise  of 
real  estate,  for  that  every  devise  of  land  is  specific ; 
and  that  the  testator  in  this  case,  having  charged  liis 
leal  estate  generally,  no  distinction  can  be  taken 
between  such  parts  as  are  specifically  devised  and  such 
parts  as  pass  by  the  residuary  devise,  but  that  all  nAist 
be  equally  liable.  In  answer  to  this  observation,  6ia 
^pipdlant  submits  that,  though  it  be  true  that  every 
deme  of  real  estate  is  in  ilome  fce&se  specific,  as  n  re^ 
siduary  devise  of  real  estate  will  only  pass  such  real 
estate  as  the  testate  had  at  the  time  of  making  the 
Willy  and  will  not  pass  real .  estates  {subsequently  wo* 
<luired,  nor  yet  real  estate  specifically  devised^  the 
devise  t£  which  has  lapsed  ;-^y et  it  is  not  a  speeifid 
devise  in  the  ordinary  Koae  of  the  word ;  that  is,  ape« 
^ifically  or  particularly  devised  by  express  or  Speeific 
description,  and  so  sepamted  from  the  general  real 
estate  as  to  denote  a  more  anxious  purpose  of  bounty, 
as  to  that  portion  of  it,  in  favour  of  the  specific  devisee, 
than  could  be  ascribed  to  him  as  to  his  redduarjr 
devisee. 
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18^$).  It  is  clear  from  the  cases  of  Cliflon  v.  Burt,  1  Peer^ 

^    ""    '      Williams,  678,  and  Haslewood  v.  Pope,  3  Peere  WiU 

V,  liams,  322,  and  many  others,  that  a  specific  devisee  o£" 

ttidotiM.    ^^^  estate  is  entitled  to  as  much  or  even  to  more  favour 
than  a  specific  legatee.    The  language  of  the  Court  in 
'Clifton  V.  Burt  is,  that  if  a  specific  personal  legatee 
ahall  not  contribute  towards  a  pecimiary  l^atee,  nmch 
iess  shall  a  specific  devisee  of  land. 

The  only  case  to  be  found  in  the  books  at  all  similar 
to  the  present  is  expressly  in  the  appellant  s  favour ;  it 
is  the  case  of  Joy  v.  Campbell,  1  Sch.  and  Lef.  328^ 
That  case,  or  at  least  one  direct  point  of  it,  appeans  to 
b^  precisely  the  same  as  the  present ;  and  the  opinioa 
bf  th^  Lord  Chancellor  was  expjressed  decidedly  against 
the  liability  of  the  real  estate  specifically  devised. 

By  the  respondents  it  was  contended  that  the  decree 
ought  to  be  affirmed,  for  the  following,  among  other 
reasons: 

Ist.  Because  by  express  words  specific  legacies,  as 
well  as  lands  specifically  devised,  may  be  charged 
with  payment  of  pecuniary  legacies,  and  there  are 
cases  in  which  it  has  been  held  that  a  specific  Iq^atee 
must  abate  in  favour  of  a  pecuniary  legatee. 

2d.  Because,  *  where  legacies  are  charged  upon  the 
real  estates,  not  by  implication  but  by  express  gen&nl 
wolrds,  no  part  of  the  real  estates  can  be  exempted 
firom  the  operation  of  those  express  words  by  any  thing 
short  of  express  words  of  exemption ;  whereas  in  the 
present  case  there  are  no  words  in  any  part  of  the  will 
•  to  restrict  the  generality  of  the  express  charge. 

3d.  Because  the  general  doctrine,  that  specific  lega- 
cies do  not  abate  in  favour  of  pecuniary  legltcieSy 
depends  on  a  principle  quite  inapplicable  to  the  ques— 
tion  whether  any  part  of  the  real  or  personal  assets  i^ 
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Bitempted  from  an  express  general  charge  of  legacies       iBSO. 
on  real  and  personal  estate.  spoiia 

The  following  cases  were  cited  : — Sayer  v.  Sayeir^  »• 
2  Vem.  688 ;  Pre.  Ch.  892 ;  Brawn  v.  AUen,  1  Vem.  aad^i^. 
31 ;  Lewin  v.  Lewiriy  2  Ves.  sen.  415.  417;  Long  v. 
Slftor/,  2  Vem.  756;  Hanby  v.  Roberts,  51.  127; 
Birmingham  v.  Kirtvan,  2  Scho.  Lef.  444.  448 ;  Al- 
driche  V.  Cooper ,  8  Ves.  396 ;  Kightiey  v.  Kightley^ 
2  Ves.  328 ;  Pmoe//  v.  /JoW/i*,  1  Ves.  200 ;  Ellison  v. 
Ayrey,  1  Ves.  Ill ;  2  Ves.  sen.  568,  9 ;  Webb  v.  fVebb, 
9  Vem.  111.  140,  1  P.  Wms.  132;  Austen  v.  Hus- 
aey,  6  Ves.  475;  Davis  v.  Gibbs,  3  P.  Wms.  26. 
29;  &c. 

Fonblanque  and  another,  for  the  appellant. 
Sugden  ai>d  another,  for  the  respondents. 

Lord  Manners :— In  this  case  a  bill  was  filed  ag^ainst  ^^^^^ 
the  appellant,  Thomas  opong,  executor  of  John  opong, 
deceased,  by  the  respondents,  who  were  legatees  under 
the  will ;  and  the  bill  prayed  that,  in  case  the  personal 
estate  of  the  testator  should  not  be  sufficient  to  pay  the 
tegacies,  a  competent  part  of  the  real  estates  should 
be  sold  for  that  purpose.  Thomas  Spong,  besides 
being  executor,  was  the  residuary  devisee  and  legatee 
of  the  real  and  personal  estates  of  the  testator,  and  had 
also  certain  real  estates  specifically  devised  to  him ;  and 
the  question  between  the  parties  was,  whether  the  real 
estetes  specifically  devised  to  Thomas,  were  liable  to 
contribute  to  the  payment  of  the  pecuniary  legacies. 
The  Lord  Chief  Baron  thought  that  they  were,  and 
decreed  accordingly,  and  from  that  decree  the  appeal 
is  brought. 

The  question  arises  on  the  will  of  John  Spong, 
deceased,  whereby,  &c.  &c.  (states  the  will  as  before 
set  forth.) 
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1829.  It  appears  that  the  Chief  Baron  lays  it  down  as  a^ 

proposition,  that  there  was  no  distinction  between 
•.  a  specific  and  residuary  devise,  and  that  if  the  one  is 
«nd  others,  liable  to  make  good  the  pecuniary  legacies,  so  ia  the 
other.  But  I  cannot  agree  in  that  proposition.  In 
the  first  place,  with  respect  to  a  specific  devise,  the 
testator  separates  that  part  of  his  property  from  the 
rest;  but  that  is  different  from  a  residuary  devise, 
for  there  the  devisee  takes  the  real  property,  subject  to 
the  payment  of  the  pecuniary  legacies^  Then,  in  the. 
<ase  of  a  specific  devise,  the  devisee  takes  a  particular 
thing ;  but  in  the  ca^e  of  a  residuary  devise,  he  takes 
only  such  part  of  the  real  property  as  remains  after 
the  legacies  have  been  satisfied. 

The  general  rule  is  that  specific  devisees  and  1^^- 
tees  shall  not  contribute.  It  was  argued  by  one  of 
the  counsel  at  the  bar,  that  there  was  no  distinction 
between,  creditors  and  pecuniary  legatees^  as  to  aa. 
implied  charge  on  real  estate.  But  Lord  Alvanley 
was  of  a  contrary  opinion,  as  he  stated  in  Kigktl^' 
V.  Kightkj^  3  Ve&  jim.  328,  and  Shalcrass  v.  JFin- 
deiifS  Ves.  7^9*  This,  to  be  sure,  is  an  obiter  dictum 
of  Lord  Alvanley,  and  not  a  decision ;  but  even  as  im 
obiter  dictum,  it  is  very  strong. 

I  stated,  at  the  time  of  the  hearing  of  this  case,  that 
I  would  not  give  a  final  opinion  on  it  in  the  absence 
of  the  noble  and  learned  Lord  on  the  woolsack.  He 
is  now  present,  and  I  have  communicated  with  him  on 
the  subject  of  the  case,  and  also  with  Lords  Eldon  and 
Redesdale,  and  they  agree  with  me  in  opinion. 

As  to  the  case  of  Joy  v.  Campbell,  1  Sch.  L^. 
339,  Lord  Redesdale  said,  that  when  the  fujid  for  the 
payment  of  legacies  consist  only  of  property  passing 
under  a  residuary  bequest  to  JS.,  after  a  specific 
bequest  to  ^.,  it  is  against  principle  to  charge  that. 
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from  a  subsequent  part  of  the  will,  for  it  is  as  much 
a  legacy  as  any  other,  and  it  cannot  be  considered 
that  the  testator  meant  to  give  that  specifically,  and 
yet  to  subject  it  in  the  same  manner  as  if  it  formed 
part  of  the  residue  ;  and  I  asked  the  noble  and 
learned  Lord,  what  he  meant  by  the  words,  ^^  it  is 
**  against  principle^'  and  his  reply  was,  that  it  was 
an  established  rule  that  specific  devisees  or  legatees 
should  not  contribute  t<j  pecuniary  legacies.  Where 
the  intention  of  the  testator  id  clear  that  they  should 
so  contribute,  then  the  intention  must  be  followed ; 
but  there  is  no  such  clear  intention  in  this  case,  and 
iStkea  the  general  rule  is  that  specific  devisees  and 
legatees  are  not  bound  to  contribute  to  the  pa3anent 
of  pecuniary  legacies. 

Another  observation  is,  that  the  testator  himself 
appears  to  have  understood  and  marked  the  distinction, 
with  reference  to  liability  to  contribute,  between  the 
specific  and  residuary  devises  and  bequests ;  and  the 
case  comes  under  the  general  rule  that  the  specific 
devisees  and  legatees  shall  not  be  bound  to  contribute : 
and  on  the  whole,  I  submit  that  the  decree,  as  far  a9 
it  is  appealed  from,  shoAld  be  reversed. 

Reversed  accordingly^ 
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E  R  H  O  R, 

l6tbMarch,  tROM    THE    COURT   OF    EXCHEQUER   CHAMBER^ 

18«9. 
V    ^      /  IRELAND. 

Judge's 

SreJJron.    R-B^^^      ....    FUimtiff  in  Error. 
^T^T^  Mannin,  Lessee  of  L.  S.  Ball  -  Defendant  in  Error. 

ddiotcj. 

On  a  question  whether  a  deed  was  void  in  law,  on  the  ^ound 

of  unsoundness  of  mind  in  the  person  by  whom  it  was 
executed,  the  Judge  directed  the  jury  that  the  question 
for  them  to  try  was,  whether  J.  S.  B.  was  a  person  of 
sound  mind  or  not ;  and  that,  to  constitute  such  unsound- 
ness of  mind  as  should  avoid  a  deed  at  law,  the  person 
executing  must  be  incapable  of  understanding  and  acting 
in  the  ordinary  affairs  of  life.  Exception  to  this; — for  that 
the  Judge  ought  to  have  directed  the  jury  that  the  un- 
soundness must  amount  to  idiotcv,  in  the  strict  l^al 
definition  of  the  term.  But  the  Juage's  direction  held  oy 
the  Courts  below  to  be  good,  and  the  judgment  affirmed 
by  the  Lords. 
Judge's  direction  objected  to,  on  the  ground  of  ambiguiW; 
but  as  this  point  was  not  brought  under  the  notice  of  the 
Judge,  nor  made  matter  of  exception  at  the  time  of  the 
direction  given,  held  that  it  could  not  afterwards  be 
relied  on. 


JOHN  BALL  being  seised  in  fee  of  certain  lands  in 
the  county  of  Kilkenny  in  Ireland,  on  the  10th  July 
1762,  conveyed  them  to  trustees  to  the  use  of  himself 
for  life,  remainder  to  his  daughter,  Dorothea  Margaret, 
(who  had  privately  married  Richard  Shinton,)  for  life, 
remainder  to  her  heirs  in  tail  male,  &c. 

In  1778?  R-  Shinton,  the  husband  of  Dorothea^ 
Margaret,  died,  leaving  issue,  John,  their  eldest  son^ 
Mrho  was  of  an  imbecility  of  mind  from  his  infancy^ 
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nearly  approaching  to  idiotcy ;  Launcelot,  their  second       1820. 
son,  (father  of  defendant  in  error)  ;   Richard,   their 
third  son,  &c. 

Soon  after  the  death  of  Shinton,  who  had  assumed 
the  name  of  Ball  on  marrying  Ball's  daughter,  his 
widow  intermarried  with  Richard  Ball,  aa  attorney 
and  a  relation  of  the  family,  by  whom  she  had  an  only 
son,  Abraham,  (father  of  the  plaintiff  in  error). 

In  178^9  John  Shinton  Ball,  the  first  tenant  in  tail 
of  the  lands  above  mentioned,  was  prevailed  upon  by 
his  mother  and  her  second  husband  to  levy  a  fine  and 
suffer  a  recovery,  and  to  bar  his  estate  tail ;  and,  by 
deed  to  lead  the  uses,  the  lands,  subject  to  a  life 
annuity  for  John  Shinton  Ball,  were  settled  for  the 
benefit  of  Dorothea  and  her  second  husband,  and  their 
issue. 

In  1794,  John  Shinton  Ball  died,  and  his  brother, 
Launcelot  Shinton  Ball,  the  second  son  of  Dorothea 
by  her  first  husband,  exhibited  his  bill  in  Chancery 
to  hav6  the  trusts  of  the  settlement  of  lj6i  performedi 
and  to  set  aside  the  deed  of  17S5  as  fraudulent ;  but 
was  advised  to  get  the  bill  dismissed  at  that  time^  and 
to  suspend  proceedings  till  the  death  of  h]3  mother, 
the  tenant  for  life. 

In  1809,  on  occasion  of  and  previous  to  the  marry- 
ing  of  Abraham  Ball,  who  claimed  to  be  entitled  to 
the  estate,  with  Jane  Wemyss,  Launcelot  S.  Ball 
caused  notice  to  be  given  to  the  father  of  the  lady 
that  he  (L.  S.  B.)  was  tenant  in  tail  of  the  estate . 
expectant  on  the  death  of  his  mother,  and  that  he  in- 
tended to  assert  his  claim. 

In  1813,  Richard  Ball,  the  second  husband,  died, 
and  the  son,  Abraham,  died  in  1814,  leaving  issue, 
Richard  Ball,  (plaintiff  in  error).  In  1818  Dorothea 
died^  and  in  1819  L.  S.  Ball  brought  his  ejectment, 
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itesr.       in  which  action,  for  some  reason  of  form,  a  juror  was 
withdrawn;  and  in  the  same  year  L.  S.  Ball  died, 
V.  leaving  issue  L.  S.  Ball,  lessor  of  defendant  in  error. 

L.  S-  Ball,  the  aon,  in  1821  brought  his  ejectment, 

and  the  cause  was  tried  on  6th  August  182S,  when  it 

was  agreed  bjr  the  counsel  for  the  parties  on  each 

8ide»  that  the  sole  question  to  be  tried  should  be  (as 

i^tioii  to  be  set  forth  in  the  record) : — ^^  Whether  a  certain  deed 

^<  executed  by  the  said  John  Shinton  Ball  in  his  life- 
^*  time,  bearing  date  the  lyth  day  of  October  178>^ 

V  was  or  was  not  valid  at  law,  as  the  deed  of  him  the 
^'  said  John  Shinton  Ball,    which   deed   had  been 

,  '^  executed  by  the  said  John  Shinton  Ball  and  the 
*^  other  parties  thereto,  for  the  purpose  of  leading  die 
''  uses  of  a  certain  fine  and  common  recovery  levied 
'  ^^  and  suffered  by  the  said  John  Shinton  Ball  in  his 
<^  lifetime,  of  the  lands  in  thci  sakl  ejectment  men- 
^^  tioned,  as  remainder-miatn  in  tail  thereof  in  conjuoc- 
^^  tion  with  his  mother^  Dorothea  Ball,  the  preceding 
'/  tenant  for  life  of  the  said  lands ;  and  that  if  Uie  said 
^  deed  should  be  found  to  be  not  valid,  as  the  deed  oi 
^  the  said  John  Shinton  Ball^  that  then  a  verdict 
^^  should  pass  for  the  lessor  of  the  plaintiff  in  this  case 
'^  as  heir  male  of  the  body  of  Launcelot  Shintcm,  his 
'^  father^  deceased,  who  in  his  lifetime  was  next 
<^  remainder-man  in  tail  of  the  said  lands,  and  in  such 
^  right  entitled  to  the  said  lands  on  the  death  of  his 
^^  mother,  the  said  Dorothea,  the  tenant  for  life^  (the 
said  John  Shinton  Ball,  his  elder  brother,  being 
then  dead  without  lawful  issue  of  his  body) ;  and 
*^  on  the  other  hand,  if  the  said  deed  should  be  found 
'.^  to  be  valid  as  the  deed  of  the  said  John  Shinton 
\^  Ball,  then  that  H  verdict  should  pass  for  the  de-r 

V  fendant :  and  it  having  been  further  admitted  and 
•'  i^eed.  by  the  counsel  on  each  side  ibr  the  said 
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'^'  parties,  that  the  said  John  Shintcm  Ball  had  died       issd. 
**  in  the  month  of  December  1794,  and  had  not  left       ,/,, 
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'*  any  lawful  issue  of  his  body,  and  that  Richard  Ball»  .  »• 
^'  the  second  husband  of  the  said  Dorothea  Ball,  had 
**  died  in  the  year  1813,  and  that  the  said  Dorothea 
'^  had  died  in  the  year  1818,  leaving  the  said 
"  Launcelot  Shinton,  the  father  of  the  lessor  of  the 
**  plaintiff,  her  then  oldest  surviving  son  by  her  first 
*«  husband,  and  Abraham  Ball,  father  of  the  defend- 
^*  ant,  her  son  by  the  said  Richard  Ball,  her  second 
"  husband,  her  surviving ;  and  counsel  for  the  lessor 
'*  of  the  plaintiff  having  thereupon  opened  the  case 
'*  on  his  behalf  in  order  to  maintain  the  said  issue, 
"  on  his  part  produced  several  witnesses,  who,  being 
**  duly  sworn,  deposed  that  the  said  John  Shinton 
*^  Bail,  at  the  time  of  his  executing  the  said  deed, 
^^  was  not  in  their  opinion  competent  to  execute  the 
**  same,  and  further  deposed  to  acts  and  conduct  of 
^  the  said  John  Shinton  Ball  as  evidencing  his  mental 
^'  incapacity ;  and  having  given  such  evidence,  and 
*  the  said  deed  of  the  17th  October  1785  having 
"  been  read  in  evidence,  the  said  counsel  thereupon 
^*  closed  the  plaintiff's  case ;  and  counsel  for  the 
'^  defendant  thereupon,  after  stating  the  case  on  his 
'^  behalf,  called  several  witnesses  to  maintain  the  said 
'^  issue  on  his  part,  who  being  sworn  and  examined, 
**'  deposed,  that  in  their  opinion  the  said  John  Shinton 
"  Ball  at  the  said  time  was  competent  to  execute  the 
'^  said  deed,  and  further  deposed  to  acts  and  conduct 
^'  of  the  said  John  Shinton  Ball  as  evidencing  his 
**  mental  capacity,  and  deposed  that  the  said  John 
**  Shinton  Ball  was  certainly  hot  an  idiot :  and  there- 
"  upon  the  case  and  evidence  having  been  closed  on 
*^  both  sides,  and  it  having  been  admitted  and  agreed 
"  by  the   counsel  for  each  of  the  parties,  that  the 
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.1829.       <<  alleged  incapacity  of  mind  of  the  said  JohnShintori 
"  Ball  did  not  arise  from  lunacy,  no  evidence  having 
*•  "  been  given  of  Imiacy  in  him;  the  learned  Judiere  in 

his  charge  commented  and  observed  upon  the  evi- 
Judge's  direc-  "  dence  given  on  each  side,  and  told  the  said  jury, 

"  that  the  question  foe  them  to  try  was,  whether  the 
**  said  John  Shinton  Ball  was  a  person  of  sound  mind 
"  or  not ;  and  that,  to  constitute  such  imsoundness  of 
*^  mind  as  should  avoid  a  deed  at  law,  the  person 
^'  executing  such  deed  must  be  incapable  of  under- 
'^  standing  and  acting  in  the  ordinary  affairs  of  life ; 
^^  that  it  was  not  necessary  that  he  should  be  without 
^^  any  glimmering  of  reason,  but  that  it  was  suflELcient 
'^  if  he  was  incapable  of  understanding  his  own  ordi- 
^^  nary  concerns,  and  that,  as  one  test  of  such 
'*  incapacity,  the  jury  were  at  liberty  to  consider 
^^  whether  he  was  capable  of  understanding  what  he 
^^  did  by  exdcuting  the  deed  in  question,  when  its 
general  purport  was  fully  explained  to  him ;  where- 
upon counsel  called  on  the  learned  Judge,  and 
"  required  him  to  tell  and  direct  the  jury,  that  in 
'^  order  to  avoid  said  deed  at  law,  the  unsoundness  of 
^^  mind  of  the  said  John  Shinton  Ball  must  amount 
^^  to  that  degree  of  unsoundness  which  constituted 
^'  idiotcy,  according  to  the  strict  legal  definition  of  an 
^'  idiot.  But  the  learned  Judge  refused  so  to  tell  or 
^^  direct  the  said  jury  on  the  said  trial,  but^  on  the 
contrary,  directed  them  as  before  stated ;  wherefore 
the  counsel  for  the  said  defendant,  on  his  behalf, 
excepted  to  the  said  opinion  and  direction  of  the 
''  learned  Judge  on  the  said  trial ;"  and,  at  the  request 
of  the  counsel  for  the  plaintiff  in  error,  the  learned 
Judge  who  presided  at  the  said  trial  put  his  seal  to 
Biliofexcep-   a  bill  of  exceptions  to  the  above  effect,  tendered  by 
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It  will  be  observed  that,  at  the  time  of  the  ruling,       1829. 
tao  notice  was  given  to  the  Judge  that  there  was  any 
objection  to  the  direction  on  the  ground  of  its  being  too  «• 

vague,  general,  and  uncertain. 

The  matter  having  been  argued  upon  the  said  ex-  Feb.  8, 1825. 
ceptions  before  the  Court  of  King  s  Bench  in  Ireland,  the  Court  of 
that  Court,  on  the  3th  February  1825,  overruled  the  J'S^^"'''* 
said  exceptions,  and  judgment  was  thereupon  entered  ovemiiiog 

/»      ^1       J   /•     J      J.  •  excepdoDS. 

for  the  defendant  m  error.  ^ 

The  plamtiff  in  error  being  dissatisfied  with  this  Writ  of  error 
judgment  of  the  Court  of  King's  Bench,  brought  his  qaer  Chamber 
writ  of  error  returnable  in  the  Exchequer  Chamber  in  *°  1^""^- 
Ireland,  insisting  ^^  that  in  the  record  and  proceedings 
^'  aforesaid,  and  also  in  the  matter  recited  and  con- 
'^  tained  in  the  said  bill  of  exceptions,  and  also  in 
"  giving  the  judgment  aforesaid,  there  is  manifest 
**  error  in  this,  to  wit,  that  the  Honourable  Mr. 
"  Justice  Jebb,  the  learned  Judge  before  whom,  and 
'^  so  forth,  at  and  upon  the  trial  of  the  said  issue  so 
'^  joined  between  the  parties  aforesaid,  did  direct  and 
''  tell  the  said  jury  so  impannelled  to  try  the  said 
issue,  that  the  question  for  them  to  try  was,  whetha: 
the  said  John  Shinton  Ball  was  a  person  of  sound 
'^  mind  or  not,  and  that,  to  constitute  such  unsound- 
^^  ness  of  mind  as  should  avoid  a  deed  at  law,  the 
person  executing  such  deed  must  be  incapable  of 
understanding  and  acting  in  the  ordinary  affairs  of 
^'  life ;  that  it  was  not  necessary  that  he  should  hb 
^^  without  any  glimmering  of  reason,  but  that  it  was 
^'  sufficient  if  he  was  incapable  of  understanding  his 
'<  own  ordinary  concerns ;  and  that,  as  one  test  of  such 
"  incapacity,  the  said  jury  were  at  liberty  to  consider 
''  whether  he  was  capable  of  understanding  what  he 
^'  did  by  making  the  deed  in  question,  when  its  ge^ 
^'  neral  purport  was  generally  explained  to  him.   And 
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•  1899.  *'  there  is  also  error  in  this,  to  wit  that  the  learned 
BALL  "  Judge,  upon  the  trial  of  the  said  issue,  did  refuse  <o 
^'  ^  "  tell  and  direct  the  said  jury,  though  called  upon  so 
"  to  do  by  counsel  for  the  said  Richard  Ball,  that,  in 
*^  order  to  avoid  the  said  deed  so  executed  by  the  said 
'^  John  Shinton  Ball  at  law,  the  unsoundness  of  mind 
'^  of  the  said  John  Shinton  Ball  must  amount  to  that 
^'  degree  of  unsoundness  of  mind  which  constituted 
^^  idiotcy,  according  to  the  strict  legal  definition  of  an 
*^  idiot.  And  there  is  also  error  in  this,  to  wit,  that 
^'  by  the  record  aforesaid  it  appears  that  the  T«:dict 
'^  aforesaid  was  given  upon  the  said  issue  for  the  said 
*'  Patrick  Mannin,  whereas  the  said  verdict,  by  the 
**  law  of  the  land  as  to  the  said  issue,  ought  to  have 
"  been  given  for  the  said  Richard  Ball,^  &c. 

The  Court  of  Exchequer  Chamber  affirmed  the 
judgment  of  the  Court  of  King's  Bench ;  and  thereupon 
Richard  Ball  brought  his  writ  of  error  returnable  in 
Parliament,  for  the  following,  among  other  reasons  : 

1.  Because  no  other  ground  of  personal  disability, 
arising  from  defect  of  capacity  in  a  party,  is  known  or 
recognized  in  the  law  than  idiotcy  and  lunacy,  in- 
cluding under  the  latter  head  all  cases  of  occasional 
and  temporary  derangement  and  incapacity,  and 
nothing  short  of  one  or  other  of  these  can  by  the  law 
of  the  land  inflict  disability  on  the  subject,  or  nullify 
his  deed  and  contract ;  and  the  latter  ground  having 
been  admittedly  excluded  from  consideration  in  the 
present  case,  there  remains  no  other  except  the  former, 
on  which  the  deed  in  question  could  be  d^iied  its 
proper  effect  and  operation. 

2.  Because  idiotcy,  in  the  view  of  the  law,  implies 
^  total  absence  and  deprivation  of  the  faculty  of  reason 
in  the  party,  and  is  not  a  question  of  degrees,  but  of 
the  nature  and  quality  of  the  mind  and  faculty,  directly 
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Bt    variance  with  the  language  and  direction  of  the       I829«. 
learned  Judge  in  his  tharge  to  the  jury  in  this  case.  ^^^j. 

S.  Because,  althougfh  the  lurisdiction  exercised  in  »• 
matters  of  lunacy  and  idiotcy  by  the  Lord  Chancellor, 
iwr  other  person  under  the  authority  of  the  royal  com- 
Inission,  is  a  legal  one,  yet  the  view  and. object  of  the 
Judge,  in  the  exercise  of  such  jurisdiction,  is  very 
different  from  that  of  a  court  of  law,  in  deciding  upon 
Hie  validity  or  nullity  of  a  party's  deed";  and  therefore 
the  language  employed  by  the  person  exercising  the 
Jurisdiction  in  lunacy,  when  instituting  an  inquiry  to 
iBiaeertain  a  party's  competence  to  manage  his  own 
^afiairs,  in  order  to  judge  whether  he  needs  the  protec- 
-tion  of  a  curator  or  tutor,  is  no  precedent  or  authority 
for  a  court  oMaw  in  judging  of  the  validity  of  his 
deGua 

4.  Because  the  direction  giveii  by  the  learned 
Judg^  in  his  charge  to  the  jury  in  this  case  was  vague 
tiid  indefinite,  and  calculated  to  mislead  them  as  to 
the  proper  object  of  their  inquiry,  directing  them,  as 
he  did,  as  a  test  to  determine  the  validity  of  the  deed  in 
question,  to  try  and  "  consider  whether  the  party  wai 
^  capable  or  not  of  understanding  and  acting  in  the 
'^  ordinary  affairs  of  life^  and  of  understanding  his 
•^  own  ordinary  concerns ;"— and  although,  if  the  jury 
wexe  of  opinion  that  the  party  was  capable  of  under^- 
standing  and  knowing  the  nature  and  effect  of  the 
deed  he  executed,  and  did  in  fact  know  the  same,  hi| 
deed  ought  to  be  held  valid  and  effective  at  law,  how- 
ever incompetent  they  might  consider  him  to  have 
been  to  understand  and  act  in  the  ordinary  affairs  of 
life- 

Lastly,  Because  the  exceptions  so  taken  to  the 
Judge's  charge  and  direction,  by  the  counsel  for  the 
plaintiff  in  errori  expressly  extend  as  well  to  his  direc-^ 
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1829*^  tion  to  the  jury  as  to  his  opinion  in  revising  to  direct 
them  in  the  manner  and  to  the  effect  required  by  them 
on  the  occasion  of  his  said  charge ;  and  for  this  pur- 
pose the  language  of  his  charge  is  set  out  in  their  said 
bill  of  exceptions.  And  therefore  the  plaintiff  in  error 
is  at  liberty  to  insist  on  his  objection  to  the  said  direc- 
tion in  this  case. 

On  the  part  of  the"  defendant  in  error,  it  was  con- 
tended that  the  judgment  ought  to  be  affirmed,  for  the 
following,  among  other  reasons : 

1.  Because  the  learned  Judge  who  tried  the.  cause 
was  correct  in  stating,  that  to  constitute  such  un- 
soundness of  mind  as  would  avoid  a  deed  at  law,  the 
party  executing  such  deed  must  be  incapable  of  un- 
derstanding and  acting  in  the  ordinary  affairs  of  life, 
and  that  it  was  not  necessary  that  he  should  be  with- 
out any  glimmering  of  reason. 

S.  Because  it  is  not  necessary  at  law,  in  order  to 
avoid  the  deed  of  John  Shinton  Ball,  that  there  should 
be  proved  to  have  existed  that  unsoundness  of  mind 
which  constitutes  idiotcy,  according  to  the  strict  legal 
definition  of  an  idiot. 

3.  Because  it  is  not  competent  for  the  plaintiff  in 
error  to  go  out  of  the  particular  exception  pointed  by 
his  bill  of  exceptions,  and  to  object  to  other  and 
different  parts  of  the  direction  of  the  learned  Judge 
who  tried  the  cause ;  a  court  of  error  being  bound  to 
proceed  "  according  to  the  exception  ••"  and 

Lastly,  Because  if  the  plaintiff  in  error  were  at 
liberty  to  depart  from  the  particular  exception  takm 
by  the  bill  of  exceptions,  the  direction  of  the  learned 
Judge  who  tried  the  cause  is  unexceptionable. 

The  cause  was  heard  in  the  House  of  Lords  on  the 
l6th  March  18S9>  and  the  following  authorities  were 
cited :  Bennett  v.  Vade,  2  At.  324 ;  JKr  parte  Barnes^ 
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ey,  3  At.  168- ;  Lard  DonnegaVs  Case^  «  Ves.  sen.  i829. 
lOl;  Ridgeway  v.  Darwin^  3  Ves.  65;  Beverley's 
Swe,  4  Co.'  126 ;  Thompson  v.  Leachf  2  Salk.  427, 
imd  Lord  Ray.  SI  3  ;  Warre  v.  Milla%  4  Bam.  Cres. 
^38 ;  Carder  v.  Silky  3  Camp»  33 ;  Jansan  v.  Medli- 
,  1  P.  Wms.  130  (n.) 


Lord  Tenterden : — ^This  case  comes  before  your  jadgmcnt. 
Lordships  on  a  bill  of  exceptions  to  the  directions  of 
ft  learned  Judge.  The  Courts  of  King's  Bench  and 
Elxchequer  Chamber,  in  Ireland,  have  decided  that 
the  direction  was  right,  and  we  are  called  upon  to 
review  the  judgment ;  and  in  considering  the  question, 
we  have  to  look  solely  at  the  bill  of  exceptions  itself, 
and  confine  ourselves  to  what  we  there  find. 

One  of  the  counsel  for  the  plaintifi*  in  error  rested 
much  of  his  argument  on  the  ground  that  six  Judges 
were  of  opinion  that  the  jury  might  have  been  misled 
by  the  charge.  That  is  an  argument  which  cannot 
prevail  in  this  House ;  for  if  all  the  Judges  had  been  of 
that  opinion,  and  your  Lordships  were  of  a  different 
opinion,  it  would  be  your  Lordships  duty  to  act  on 
your  own  opinion,  though  contrary  to  that  of  the  twelve 
Judges.  Courts  of  error  would  be  established  in  vain 
if  they  were  to  be  influenced  by  the  opinions  of  the 
Courts  below,  instead  of  being  governed  by  their  own. 
I  thought  it  right,  in  this  instance,  to  throw  out  these 
few  words  on  that  point. 

Now  as  to  the  contents  of  the  bill  of  exceptions, 
and  the  question  of  law  arising  from  them.  This  is  an 
action  of  ejectment  brought  to  try  the  title  to  the  lands 
specified  in  the  pleadings ;  and  it  was  agreed  by  the 
counsel  concerned  for  the  parties  on  each  side,  that 
iiie  sole  question  to  be  tried  should  be,  whether 
a  certain  deed  executed  by  th^  late  John  Shinton  Ball^ 
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id204       in  his  lifetime^  bearing  date  17th  October  17S5,  was 
or  was  not  valid  in  law,  as  the  deed  of  him  the  said 
John  Shinton  Ball,  &c. ;  and  if  the  said  deed  should 
be  found  to  be  not  valid  as  the  deed  of  the  said  Jolm 
Shinton  Ball,  that  then  a  .verdict  should  pass  for  the 
lessor  of  the  plaintifif  in  this  case,  as  heir  male  of  the 
body  of  Launcelot  Shinton,  his  father,  deceased,  who  in 
his   lifetime  was  next  remainder-man  in  tul  of  the 
said  lands,  and  in  such  right  entitled  to  the  lands  f^^ 
the  decease  of  his  mother,  the  tenant  for  life  (the  said 
John  Shinton  Ball,  his  elder  brother,  being  tfaeii  de» 
ceased  without  lawful  issue  of  his  body) ;  and  op  the 
Qther  hand,  if  the  said  deed  should  be  found  fo  be 
valid  as  the  deed  of  the  said  John  Shinton  Ball,  then 
a  verdict -should  pass  for  the  defendant.     That  having 
been  the  question,  the  record  goes  on  to  state  that  die 
counsel  for  the  lessor  of  the  plaintiff  produced  several 
witnesses,  who  being  duly  sworn  and  examined,  de* 
posed  that  the  said  John  Shinton  Ball,  at  the  time  (^ 
executing  the  said  deed,  was  not  in  their  opinion  comr 
petent  to  execute  the  ssune ;  and  further  deposed  ix^ 
acts,  and  conduct  of  the  said  John  Shinton  Ball,  as 
evidencing    his    mental    incapacity.     And   then  the 
record  states  that  the  counsel  for  the  defendant  called 
several  witnesses,  who  deposed  that,  in  their  opinion, 
the  said  John  Shinton  Ball,  9t  the  said  time,  was  cooh 
petent  to  execute  the  said  deed,  and  ^rther  deposed  to 
acts  and  conduct  as  evidencii^  his  mental  capacity, 
and  deposed  that  the  said  John  Shinton  Ball  was  cer- 
tainly not  an  idiot.     The  record  further  states  that  it 
was  agreed  that  the  alleged  incompetency  of  mind  of 
the  said  John  Shinton  Ball  did  not  arise  from  lunacy, 
no  evidence  of  lunacy  having  been  given ;   that  is, 
that  John  Shinton  Ball  was  not  an  insane  person,  whe 
l^ad  occasionally  lucid  intervals,  or  ar  person  whess^ 
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mind  was  at  one  time  sound,  and  at  another  not^  but  1 829. 
that  the  state  of  mind,  whatever  it  was,  was  unifonn,  ^^^j^ 
and  that  the  incapacity,  if  any,  was  not  temporary  but 
permanent. 

This  being  the  evidence,,  the  lecuned  Judge  com- 
mented and  observed  upon  it,  and  told  the  Jury,  ^^  that 
the  question  for  them  to  try  was,  whether  the  said 
John  Shinton  Ball  was  a  person  of  sound  tnind  or 
not ;"  and  undoubtedly  that  was  the  question,  and  the 
direction  was  perfectly  correct.  But  the  learned 
Judge  goes  further,  and  tells  the  jury  what  it  was 
that  constituted  unsoundness,  and  that,  to  constitute 
such  unsoundness  of  mind  as  would  avoid  a  deed  at 
law,  the  person  executing  such  deed  must  be  inca- 
pable of  understanding  and  acting  in  the  ordinary 
affairs  of  life ;  and  perhaps  in  that  he  went  too  far,  but 
that  was  a  matter  of  which  the  plaintiff  in  error  was 
not,  under  this  bill  of  exceptions,  entitled  to  complain. 
.  Then  th^  learned  Judge  goes  on  to  say  that  it  was  not 
necessary  that  the  person  executing  should  be  without 
any  glimmering  of  reason,  but  that  it  was  sufficient  if 
lie  was  incapable  of  understanding  his  ordinary  con- 
cerns, and  that,  as  one  test  of  such  incapacity,  the 
jury  were  at  liberty  to  consider  whether  he  was 
capable  of  understanding,  what  he  did  by  executing 
the  deed  in  question,  when  its  general  import  was  ex- 
plained to  him.  The  counsel  for  the  defendant  below 
objected  to  this,  and  required  the  learned  Judge  to 
tell  and  direct  the  jury,  that  in  otder  to  avoid  the  said 
deed  at  law,  the  unsoundness  of  mind  of  the  party 
executing  must  amount  to  that  degree  of  unsoundness 
which  constituted  idiotcy,  according  to  the  strict  legal 
definition  of  an  idiot,  but  this  the  Judge  refused  to  do* 
The  proposition  was  that  the  Judge  ought  to  have 
told  the  jury  that  they  had  no  right  to  consid^  9ny 
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H29.       description  of  unsoundness  except  what  constituted 
idiotcy  according  to  the  strict  legal  definition  of  an 
V,         idiot.  If  the  Judge  ought  to  have  done  so,  then  he  was 
wrong,  as  he  told  the  jury  that  the  question  for  th^n 
to  try  was  whether  John  Shinton  Ball  was  of  unsound 
mind  or  not.     Now  I  believe  that  in  the  commission 
for  inquiring  whether  lunatic  or  not,  the  jury  have  not 
been  strictly  limited  to  the  inquiry  whether  lunatic  or 
not,   but  that  if  they  found  that  the  party  was  of 
unsound  mind,  it  has  been  held  a  sufficient  finding- 
The  strict  legal  definition  of  an  idiot,  in  an  old  book 
which  I  have  brought  down  with  me,  is,  that  if  a  man 
can  repeat  the  letters  of  the  alphabet,  or  read  what  is 
set  before  him,  he  cannot  be  taken  to  be  an  idiot 
But  you  would  say  that  thb  was  contrary  to  conmion 
sense ;  for  as  to  repeating  the  letters  of  the  alphabet,  or 
reading  what  is  set  before  him,  a  child  of  three  years 
old  may  do  that.     Then  the  question  is  whether  the 
party  was  of  sound  mind  or  not,  and  that  is  the  ques- 
tion here.     To  be  sure  the  Judge  goes  on  to  say  that, 
as  one  test  of  capacity  or  incapacity,  the  jury  was  at 
liberty  to  consider  whether  the  party  was  capable  o^ 
understanding  what  he  did  by  executing  the  depd  in 
question,  when  its  general  import  was  explained  to 
him ;  and  surely  that   is  one  good  test,  and  there  is 
nothing  irregular  in  that.  But  the  question  is  whether, 
taking  the  whole  direction  together,  it  is  right,  and 
I  think  it  is. 

But  I  say  that,  if  the  direction  had  been  as  vague 
and  general  as  has  been  contended,  the  counsel  ought 
to  have  brought  that  point  distinctly  to  the  notice  of 
the  Judge  at  the  time,  and  have  made  it  a  distinct 
point  of  objection ;  for  if  he  had  done  so,  the  Judge 
might  have  removed  the  ambiguity ;  but  as  that  was 
not  made  a  point  of  objection,  or  exception  at  the 
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time,  the  plaintiff  in  error  cannot  avail  himself  of       1829. 

it  now.  ^'^ 

I  move,  therefore,  according  to  the  form  of  your  «>• 

Lordships  House,  that  the  judgment  of  the  Court  of 
Exchequer  Chamber  be  reversed,  meaning  that  it 
should  be  affirmed. 

Lord  Plunkett : — I  entirely  concur  with  the  noble 
and  learned  Lord,  and  for  the  same  reasons. 

On  the  point  of  ambiguity,  I  am  clearly  of  opinion 
that  the  counsel,  in  order  to  be  able  to  found  upon  it 
afterwards,  must,  at  the  time,  bring  it  distinctly  to  the 
notice  of  the  Judge  as  a  point  of  objection,  as  then  the 
Judge  may  correct  it.  If,  upon  its  being  brought  in 
that  manner  under  the  notice  of  the  Judge,  he  refuses 
to  clear  it  up,  then  it  may  be  made  the  subject  of 
exception,  as  well  as  any  other  matter  of  law. 

Judgment  Affirmed. 
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APPEAL, 

FROM  THE  COURT  OF  CHANCERY,  ENGLAND.       Juii«S3d, 

(Pld.  p.  268.)  v!!?J. 

I>UFF1ELD    AND    WiFE        -  -        AppcllatUs. 

liuFFiELD  AND  OTHERS     -        -      Respondents. 

BfiST,  C.  J.C.  P.  (now  Lord  Wynford),  in  delivering 
•^^  opinion  of  the  Judges  in  the  above  case,  has  the 
^^llowing  observations  :  (p.  310.) 

^^  As  the  case  sent  to  us  states  a  residuary  clause, 

We  have  not  felt  ourselves  at  liberty  to  consider  the 

**  effect  of  the  residuary  clause  which  appears  in  the 

**  printed  case,  but  have  formed  our  opinion^  upon  that 

•'  which  is  stated  to  us  by  your  Lordships.     And  it 

''  not  appearing   on  that  statement  that  the  residue 

"  of  the  testator's  property  is  devised  to  any  particular 

^*  person,  we  have  said  that  during  the  contingencies 

''  the  estates  would  descend  to  the  heir-at-law,  and  do 

*'  not,  as  in  th^  case  of  Stephens  v.  Stephens  (Cases. 

VOL.  I. —  New  S.  F   F 
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Temp.  Talbot,  228),  when  the  residue  was  expressly^ 
devised  to  Sir  Thomas  Stephens,  pass  under  thes 
jresiduary  deivise  in  the  will. 

"  The  estates  in  the  Southwood  Park  and  Haverhil!! 
Farm,  given  to  the  second  SQn»  and  if  there  be  onl^ 
one  son,  to  the  eldest,  and  if  there  be  no  son,  to  ^ 
daughter,  4o  nqt  vest  until  a,  second  or  only  sc^ 
attained  twenty-one,  or  in  case  of  the  failure  of  male 
issqe,  until  a  dauglit^r  fittiaped  twenty^one  ^  piar- 
ries  with  the  consent  of  the  trustees  appointed  by  the 
will. 

"  The  testator's  oth^f  freehold  estates  do  not  vest 
until  some  son  of  the  testator's  daughter  shall  attain 
the  age  of  twenty-one  years^  and  take  the  name  of 
**  Elwes. 

*^  Until  these  estates  becom?  vested,  the  estates,  and 
the  rents  and  profits  derived  from  them,  pass  to  the 
heir-at-law  of  the  testator,  as  estates  not  disposed  of 
by  the  will. 

*^  Whilst  estates  remain  contingep^  those  in  whom 
they  ar?  at  4  future  time  tq  b^  vested  have  no  interest 
in  the  estates,  or  the  rents  ^nd  profits  of  such  estates* 
^'  Such  estates  must  descend  to  the  heir,  if  thej  are 
"  not  given  to  any  person  to  hold  until  the  events 
*'  happen  on  which  they  are  to  become  vested,*'  &c. 

It  therefore  was  found  necessary  to  put  forther 
questions  to  the  Judges;  and  on  the  23d  June  18S9, 
the  questions  and  answers  were  stated  by  the  Lord 
Chief  Baron  Alexaqder,  as  follows  : 

The  Judges  who  heard  the  arguments  in  the  eaase 
of  Duffield  V.  Elwes^  one  only  excepted,  have  taken 
into  their  consideration,  in  pursuance  of  your  Lordships' 
order,  the  additional  questions  on  which  it  has  been 
your  Lordships'  pleasure  to  require  their  opinion.  In 
consequence  of  one  of  those  learned  persons  having 


cc 


tl 


it 


ti 


li 


ON  APPEALS  AND  WRITS  OF  ERftOR. 


397 


sised  to  be  a  Judge,  and  of  there  being  no  difference 
sentiment  among  those  who  have  considered  it,  it 
s  become  my  duty  to  state  what  their  opinion  is. 
The  questions  are : 
"  Upon  its  being  assumed  that  the  decree  or 
^*  decretal  order  ought  to  be  reversed  so  far  as 
^*  the  same  declares  that  any  son  of  the  daughter 
**  of  the  testator  would  have  a  present  vested 
**  interest  in  or  be  entitled  to  the  estate  at  South- 
^*  wood  and  Haverhill,  in  the  will  mentioned,  or 
^*  the  rents  and  profits  thereof,  before  he  attain 
*'  the  age  of  twenty-one  years,  or  hate  a  present 
**  vested  interest  in  or  be  entitled  to  the  freehold 
estates  devised  by  the  codicil,  or  the  rents  and 
profits  thereof,  until  he  attains  the  age  of  twenty- 
one  years  and  takes  upon  himself  the  name  of 
Eltves,    according   to    the  testator*s  direction, 
and  assuming  that  some  son  of  the  testator  s 
daughter  will  hereafter  acquire  a  vested  interest 
^*  therein—- 

**  To  whom  do  the  rents  and  profits  of  the  free- 
**  hold   and    copyhold    estate  of  the  testator  at 
^  Southwood   and  Haverhill,  in   the  will   men- 
tioned, and  the  rents  and  profits  of  the  freehold 
estates,  in  the  codicil  mentioned,  go  and  belong 
respectively  until  some  son   of  the  testator's 
daughter  shall  acquire  a  vested  interest  therein 
respectively,  having  regard  to  the  whole  words, 
*'  contents,  and  effect,  of  the  testator's  will  and 
^*  codicff? 

**  And  assuming  that  the  testator  purchased 
copyhold  estates  after  the  date  of  the  will,  are 
such  copyhold  estates,  having  such  regard  as 
aforesaid,  to  be  considered  as  devised  by  the 
"  testator?'' 
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18Q&,  My  Lords,  id  order  to  be  more  clearly  understood, 

DUFFiELD     ^  ^^^^  remind  your  Lordships  of  the  provisions  in  the 
and  wife      will  and  codicil,  which  give  rise  to  these  questions. 
DUFFIELD         The  testator  gives  by  his  will  to  his  brother  John 
and  others,    Elwes  and  Abraham  Henry  Chambers,  and  their  heirs, 
a  freehold  and  copyhold  estate  in  Southwood  Park  i 
Suffolk,  and  a  freehold  estate  at  Haverhill  in  Essex,^ 
upon  the  trusts  following :  that  is  to  say,  in  case  the 
shall  be  but  one  son  of  his  daughter  Duffield  by  h 
then  husband,  who  shall  attain  the  age  of  21  years,  upoca 
trust  for  such  son,  his  heirs  and  assigns,  for  ever;  and 
in  case  there  shall  be  two  or  more  sons  of  Mrs.  Duffield 
who  slmll  attain  the  age  of  2 1  years,  then  in  trust  for 
the  second  of  such  sons,  his  heirs  and  assigns,  for  ever. 
The  testator  then  proceeds  to  dispose  of  these  estates 
at  Southwood  and  Haverhill,  in  Suffolk,  and  Essex, 
upon  the  event  of  this  contingency  not  happening. 
These  provisions  are  not  material  to  the  present  ques- 
tions.    He  gives  some  pecuniary  legacies^  and  then 
proceeds  to  dispose  of  his  residue.     This  clause  is  of 
the  utmost  importance,  and  is  in  these  words. — (See 

p.  V^.) 

This  devise  is  made  upon  trust,  with  all  convenient 
8peed  afler  his  decease,  to  sell  and  convey  all  and  sin- 
gular his  freehold,  copyhold,  and  leasehold  estates, 
and  to  sell  and  collect  his  money  out  upon  mortgages 
or  other  securities,  and  get  in  debts.  All  these  are  to 
form  a  consolidated  fund,  which  the  trustees  are  to  be 
possessed  of  upon  the  trusts  which  he  specifies.  It  is 
not  essential  to  detail  these  trusts ;  it  will  be  sufficient 
to  say  that  they  are  to  discharge  his  debts,  funeral  and 
testamentary  expences,  to  satisfy  all  legacies  which  be 
had  given  or  should  thereafter  give,  to  invest  a  sum  in 
3  per  cent,  consolidated  annuities,  in  the  names  of  his 
trustees,  sufficient  to  produce  1 ,000/.  per  annum^  which 
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was  to  be  paid  by  them  to  his  daughter,  Mrs.  Duffield. 
The  residue  was  to  be  laid  out  upon  securities,  upon 
trusts  which  he  describes,  for  the  children  of  Mrs. 
Duffield,  but  which  I  do  not  deem  it  important  particu* 
larly  to  mention. 

This  will  was  dated  on  the  1st  March  1811.  It 
remained  unaltered  for  10  years.  In  1821  his.  inten- 
tions underwent  a  change.  It  appears  that  he  drew 
with  his  pen  a  line  across  that  provision  by  which  he 
had  directed  a  sale  of  his  freehold,  copyhold,  and 
leasehold  estates,  and  of  other  property,  and  having 
done  this,  he  proceeded  by  a  codicil,  duly  executed,  to 
testify  what  his  then  intentions  were.  This  codicil  is 
dated  3d  March  1821,  and  being  of  the  highest  im-t 
portance  to  the  present  questions,  warrants  me  in 
occupying  a  few  minutes  of  your  Lordsiiips'  time  by- 
reading  it. — (See  p.  284.) 

These  are  the  whole  of  the  circumstances  of  whicb. 
it  is  material  to  remind  your  Lordships. 

The  first  question  respects  rents  and  profits  of  the 
freehold  and  copyhold  estates  at  Southwood  and 
Haverhill,  in  Essex.  We  are  to  assume  that  the 
specific  devise  of  these  estates  is  net  immediate  and 
vested,  but  future  and  contingent ;  that  it  doe^  not  draw 
along  with  it  the  rents  and  profits  intermediate  between, 
the  death  of  the  testator  and  the  happening  of  the  con- 
tingency ;  and  we  are  desired  to  signify  our  opinion  to 
wh<nn>  upon  the  whole  frame,  of  these  testamentary 
dispositions,  these  intermediate  rents  and  profits  go 
and  belong. 

'•My  Lords^  we  are  of  opinion  that  they  go  and  belong 
to  the  surviving  trustee  of  the  testator's  will,  by  force 
6f  the  residuary  clause  which  I  have  already  stated. 
This  clause  is  as  compreh^sive  as  can  be  imagined. 
It  extends  in  express  words  to  the  residue  of  all  the. 
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property  to  wbich  he  should  be  entitled  at  bis  deceasef 
or  over  which  he  has  a  desposing  power,  to  the  residue 
of  his  estates  of  freehoJdy  copyhold,  or  for  years ;  and 
then,  after  some  further  enumeration,  and  lest  some* 
thing  should  escape,  he  adds,  of  whatever  other  nature 
or  kind  the  same  or  any  part  thereof  may  be. 

There  can  be  no  doubt  that  these  words  would  pass 
the  intermediate  rents  not  specifically  disposed  of. 

It  is  not  essential  to  the  effect  of  a  residuary  daose 
that  the  testator  should  have  had  in  his  insmediata 
contemplation  the  property  to  which  his  expressios 
applies.  Its  very  nature  and  object  is  to  eairdope 
every  thing,  whether  present  at  the  moaKant  to  the 
niind  of  the  testator  or  not. 

In  Stephens  v.  Stephefu  (reported  in  Fonrestiwr,  [w 
228),  a  leading  case  on  the  subject  of  executory 
devises  of  the  same  description  with  thts^  a  reaidua7 
clause  was  held,  by  the  Court  of  Kings  Beacb,  with 
Lord  Hardwicke  at  its  head^  to  pass  the  intermediate 
rents  and  profits.  Many  other  cases,  if  mieessary,  migbt 
be  cited  to  the  same  effect. 

It  would  not  have  been  safe  to  have  come  to  the 
conclusion  I  have  intimated,  without  examining  wks* 
ther  here  is  any  other  provision  in  the  wiU,  to  narr<^ 
and  limit  the  residuary  dause^  so  as  to  exclude  tbw 
intermediate  rents. 

One  only  passage  has  been  mentioned,  the  directktt 
for  sale.  It  is  said,  the  testator  could  not  mteaa  an  inter 
rest  such  as  this  to  be  sold,,  that  it  would  be  a  stra^ 
direction  to  be  applied  to  property  of  this  descriptiQli^ 
and  therefore  that  he  could  not  intend  to  iaclade  it  in 
his  residuary  bequest. 

Observations  of  this  sort  oppose  but  a  feeble  obstacle 
to  the  necessary  effect  of  clear  words.  They  merit 
attention  when  the  words  are  equivocal  and  amlMgaous, 
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and  wliere  frcnn  the  ^distinctness  df  the  Ifmguage  Ui^ed 
you  must,  give  it  any  meanings  from  necessity  of  resort 
to  probability  and  conjecture^  But  here  the  langu^tge 
is  plain  and  explicit;  and  if  upon  any  such  reasoning 
this  interest  Were  ^rithdrawn  from  the  residuary  clause, 
the  testator's  language  would  not  be  construed,  but 
eontrftditted. 

My  Lo^ds,  1  feel  that  these  observations  may  be 
dedtMd  by  your  Lordships  unnecessary;  because  in 
ti1i&  the  fatt  in  which  this  doubt  originates  fails 
alltidst  entirely.  The  will,  though  it  did  originally, 
does  not  now  direct  any  part  of  the  freehold  t6  be 
llo)d#  The  codicil  revokes  fhe  poWer  of  sale  as  tol  the 
freehold,  tod  confinlis  the  wilL  The  will,  therefore, 
must  be  read  as  if  there  Wits  no  such  direction  to  sell^ 
and  therefore  that  circumstance  at  this  day  interposes 
no  €i>stacle  to  the  true  construction  of  the  wordd  «6ed 
in  the  residuarf  dause. 

Wd  are  of  opinion  thatt,  by  force  of  the  residuary 
dftuse,  the  legal  interest  in  the  intermediate  I'enti  add 
pMftts  of  the  Sonthwood  and  Haverhill  estates  belongs 
to  the  surviving  trustee  of  the  testator's  residuary 
estate^ 

Tbe  lecond  ^estioti  rejects  the  intermediate  rents 
of  the  freeboidr  estdte^  devised  by  the  codicil  to  the 
Mt  <4  Mn.  Dtfffietd  who  shteili  firat  attain  tWenty^'Oae,. 
M  kb  ftttdini^  tiM  ftge. 

Tbe  Judges  fat  Him  of  opittion  that  these  rent»  MmI 
profits  belong  to  the  surviving  trustee,  by  force  of  the 
iAlne  rei^iduatry  cImh^^,  bounds  as  the  fonner  was,  by 
the  trusts  decl^tfed  in  the  will. 

It  n  WiAoot  ^estion  that  the  legal  fee  simple  of  (he 
estate  out  of  which  these  rents  and  profits  are  to  arise, 
was  devised,  by  the  residuary  clause  in  the  will,  to  the 
tKidtees. 
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1829.  That  devise  must  remain  at  this  day  in  full  force, 

©^fiITd     except  in  so  far  as  it  is  altered  by  the  codicil, 
and  wife  Wc  must  look,  therefore,  at  the  codicil  in  order  to 

DUFFiELD     ascertain  how  far  it  has  altered  the  devise  of  these 
and  others,    freehold  estates,   and  to  what  extent  it  leaves  them 
vested  in  the  original  devisees  undisturbed. 

There  are  only  two  provisions  in  the  codicil  which 
touch  the  freehold  in  question.  The  first  is  the  revo- 
cation of  the  direction  to  sell  this  estate ;  the  second  is 
the  contingent  and  executory  devise  to  the  first  son  of 
Mrs.  Dufiield  attaining  twenty-one,  when  that  event 
shall  happen. 

How  far  do  either  of  these  curtail  or  limit. Ae 
absolute  gift  in  fee  simple  of  the  estate  itself,  con- 
tained in  the  previous  will,  to  the  trustee, .  upon  the 
general  trusts  reposed  in  him  by  the  testator  ? 

It  is  obvious  that  the  revocation  of  the  direction  ito 
sell  has  no  effect  whatever  of  this  nature.  It  left  the 
legal  estate  in  fee,  as  well  as  the  beneficial  trusts, 
absolutely  untquched,  and  amounts  only  to.  an  ar- 
rangement respecting  the  mode  in  which,  the  trusts  are 
to  be  executed. 

The  contingent  and  executory  devise  in  the  codicil 
is  a  revocation  pro  tanio  of  the  devise  in  the  will  of  the 
same  estates.  It  is  an  indirect  revoca.tion.  The  last 
revokes  the  first  because  they  are  inconsistent,  and  for 
that  reason  only.  It  revokes  therefore  to  the  extent  in 
which  they  are  inconsistent,  and  no  further.  Now 
how  far  are  they  inconsistent  ? 

The  gift  is  "  of  his  freehold  estates  to  the  son  of  his 
daughter  who  shall  first  attain  twenty-one." 

We  are  to  assume  that  this  devise  is  contingent  and 
executory ;  that  nothing  vests  till  the  event  happens ; 
that  no  estate  or  interest,  either  legal  or  equitable,  passes 
until  a  son  attain  twenty-one.     What  becomes,  of  it  in 
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the  meantime  ?  ITie  prior  devise  found  in  the  will 
remains  unrevoked.  The  estate  or  interest  continue* 
where  the  will  had  placed  it,  that  is,  in  the  trustees. 

We  are  of  opinion,  therefore,  that  until  the  contin- 
gency shall  happen  which  is  to  vest  the  freehold  estate 
in  a  devise  by  force  of  the  codicil,  the  rents  and  profits 
of  that  estate  go  and  belong  to  the  surviving  devisee 
in  trust  of  the  residue  named  in  the  will. 

ITie  last  Question  is  thus  put  by  your 
Lordships : 
"  And  assuming  that  the  testator  purchased 
copyhold  estates  after  the  date  of  the  will,  are 
such  copyhold  estates,  having  such  regard  as 
aforesaid,  to  be  considered  as  devised  by  the 
"  testator 


a 


<i 


i€ 


;" 


We  are  of  opinion  that  any  copyhold  purchased  by 
ihe  testator  mesne  between  the  will  and  the  codicil 
passes  by  the  will. 

The  will  has  the  effect  upon  this  subject  which  it 
would  have  had  if  it  had  been  made  at  the  date  of  the 
codicil.  For  many  years  this  has  been  the  rule.  The 
cases  are  too  numerous  to  require  that  any  of  them 
should  be  mentioned. 

A  codicil  confirming  a  will  brings  the  will  down  to 
the  date  of  the  codicil.  As  the  codicil  bears  date  on 
the  3d  of  March  1821,  so  in  effect  does  the  will. 
Then  as  the  residuary  clause  devises  all  his  copyhold 
estates,  the  estates  supposed  in  the  question,  being  at 
that  time  his  copyhold  estates,  must  pass  by  it. 

There  have  been  some  cases  in  which  the  repub- 
lication of  a  will  by  a  codicil  has  not  had  this  effect. 
The  case  oi  Strathmore  v.  Bowes j  in  the  7th  vol.  Term 
Reports,  is  one.  In  these  cases  it  was  manifest  from 
the  language  of  the  codicil  that  the  testator  did  not 
intend  to  pass  his  lands  purchased  after  the  will. 
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Nothing  of  that  kind  is  to  be  found  in  this  codicil* 
It  must  therefore  have  the  usual  effecti  and  the  will 
must  pass  these  copyholds. 

Eldofif  (Earl  of)  : — The  Jodges  having  given  their 
opinions  in  answer  to  the  questions  put  to  them  on  this 
and  the  former  occasion,  it  is  sufficient  for  me  to  sajr 
that  I  concur  in  all  those  opinions. 
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APPEAL, 


PROM  THE  COURT  OF  CHANCBRT  OF  IllELAKD, 


Blakenet  AND  Wife 
Baggott 


Appellants. 
Respondent. 


P«  C.  tenant  for  life,  with  power  to  lease  for  51  years,  and 

M.  C.  his  son,  tenant  in  tail.  F.  C.  makes  a  lease  of  the 
lands  to  O.  his  attoraey,  for  three  lives,  of  which  M.  C.  19 
one.  M.  C.»  while  an  improvident  young  man,  executes  an 
agreement,  written  on  the  counterpart  of  the  lease  in  the 
hands  of  O.,  by  which,  in  consideration  of  20  /.,  he  confirms 
the  lease  granted  by  his  father,  and  engages  to  renew  it  for 
an  additional  three  lives.  The  agreement  is  dated  1749, 
and  the  first  three  lives  expire  in  1817,  and  then  the  repre- 
sentative of  O.  claims  a  renewal  for  other  three  lives,  pur* 
flwant  to  the  agreement,  and  files  bis  bill  foe  specific  per- 
formance. But  the  ImU  dismissed;  for  the  agreement  i»oC 
too  doubtful  and  suspicious  a  character  foe  a  specific  per- 
formance, and  the  time  elapsed  under  circumstances  which 
did  not  imply  acquiescence;  and  the  judgment  affirmed  in 
Dom.  Proc. 


ddMarcb, 
lotb  Jaot^ 

Agreement* 
Specific  pMt. 
fomiMwe. 
fhuid. 

AtfOfMJ* 

Leog;thof 
time,  &c. 


By  marriage  settlement,  dated  the   10th  July  I7I6,,  Powertoieat 
Francis  Cuff  became  entitled  to  certain  lands  in  the  ^®'^^y^^' 
county  of  Galway  for  life,  with  remainder  to  his  first 
and  other  aona  in  tail  male,  with  power  to  Francis  Cuff 
to  make  leases  of  the  same  for  31  years  in  possession^ 
at  the  most  improved  rent.. 

By  lease,  dated  15th  October  1745>  Fiancis  Cuflf  Lemefortkii* 
demised  the  lands  to  Samuel  Owens,^  his  attorney,,  for  w^^^^iesior's 
three  lives,  at  a  yearly  rent  of  40  /. 
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Agreement  to 
confinn  and 
renew,  by 
lessor's  son. 


Settlement  bj 
the  SOD  on 
himself  and 
dai^bters. 


Respondent's 
title. 


Refusal  to 
renew,  pur- 
suant to  agree- 
ment. 


Bill  for  specific 
performance. 


In  December  17*9,  Michael  Cuff,  the  son  of  Francis, 
having  come  of  age,  by  an  agreement  with  Owens, 
and  written  on  the  back  of  Owens's  counterpart  of 
the  lease,  engaged,  in  consideration  of  a  sum  of  20 i, 
to  confirm  the  lease  made  by  his  father,  and  after 
the  expiration  of  the  lives,  to  renew  the  same  for  a 
further  term  of  three  lives.  The  agreement  was  not 
registered  till  June  I76O. 

In  1760,  Francis  Cuff  died,  and  Michael,  the  son, 
afterwards,  in  the  same  year,  conveyed  the  lands  to  trus- 
tees to  the  use  of  himself  for  life,  remainder  to  his  two 
daughters  and  only  lawful  issue,  Catherine  Anne  and 
Wilhelmina  Cuff,  in  tail  male,  as  tenants  in  common. 

In  1775,  Catherine  Anne  intermarried  with  Join 
Lloyd  Baggott,  and  after  their  death,  their  son,  Thomas 
Neville  Baggott  (the  Respondent),  became  entitled  to 
bis  mother's  undivided  moiety  of  the  lands,  and  pur- 
chased the  other  moiety  at  a  sale  under  a  decree  of 
the  Court  of  Chancery,  in  1814. 

On  the  death  of  Samuel  Owens,  in  I78O,  his  ooly 
son,  Samuel  Lea  Owens,  became  entitled  to  his  interest 
in  the  demised  premises,  and  on  his  death  in  i8ij,  bis 
daughter,  Catherine  Anne,  became  entitled  under  bis 
will  to  his  interest  in  the  premises,  and  intermarried 
with  Robert  Blakeney  (the  Appellant.) 

Samuel  Lea  Owens  was  the  last  of  the  lives  in  the 
lease,  from  Francis  Cuff  to  Samuel  Owens,  and  soon 
after  his  death  Blakeney  and  his  wife  applied  to  Bi^gott 
for  a  renewal  of  the  lease  for  other  three  lives,  pursuant 
to  the  agreement  of  17^9,  between  Michael  Cuff  and 
Samuel  Owens,  and  Baggott  having  refused  to  renew, 
they,  on  the  18th  April  I8I7,  served  the  usual  notice, 
and  made  the  usual  tender  of  rent,  with  a  view  to  a  suit 
for  specific  performance. 

Accordingly,  on  the  15th  December  1820^  Blakeney 
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and  wife  filed  tlieir  bill  in  Chancery  foi*  a  specific  per-       J.f^fl, 
formance  of  the  agreement,  to  which  Baggott  put  in     blIkeney 
his  answer,  and  admitted  that  at  the  time  he  purchased      «*«''^^^»*« 
the  undivided  moiety  of  his  wife's  sister,  he  had  notice     baggott. 
of  the  agreement  indorsed  on  Owens  s  counterpart  of 
the  lease  from  Francis  Cuff,  but  that  it  was  stated  at 
the  time  that  the   agreement  had  been  fraudulently  Alleged  fHud 
obtained  and  could  not  be  enforced,  and  admitted  that  ment.  ^**^ 
this  interest  might  have  been  sold  cheaper  in  conse- 
quence  of  the  agreement,  as  a   purchaser  might  be 
exposed  in  consequence  of  it  to  the  trouble  and  expense 
of  a  suit  in  equity. 

Evidence  was  given  that  Samuel  Owens  was  the  Evidence, 
law-agent  of  Francis  Cuff,  and  of  the  value  of  the 
lands,  to  show  that  rent  of  40/.  was  not  the  most  im- 
proved rent  that  could  have  been  had  for  the  premises 
in  17^>  and  that  the  20/.  paid  to  Michael  Cuff  was 
almost  a  mere  nominal  consideration. 

On  the  10th  June  1825,  the  cause  came  on  for  BUidismiMcd. 
hearing,  and  the  bill  was  dismissed,  each  party  abiding 
his  own  costs,  and  on  the  17th  February  1826   this 
decree  was  confirmed  on  rehearing. 

From  these  decrees  Blakeney  and  Wife  appealed  to      Appeal. 
the  Lords. 

Sugden  (afterwards  Solicitor-General),  and  Pepys^ 
for  Appellants : — 

The  confirmation  of  the  lease,  and  the  agreement  of 
1749>  formed  one  entire  transaction,  and  the  conside- 
ration was  paid  for  both. 

Then  as  to  the  lapse  of  time,  if  a  lessor  suffered  a 
lessee  to  enjoy  for  60  years,  and  then  brought  an  eject- 
ment, equity  would  protect  the  interest  The  question 
of  lapse  of  time  did  not  depend  on  any  statute  of  limi- 
tations,  but  on  the  injustice  of  retracing  these  long 
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passed  transactions.      Aflter  an   acquiescence  of  80 
years,  equity  would  not  suffer  the  question  of  the  vali- 
dity of  the  agreement  to  be  discussed.     So  in  a  late 
case,  where  a  trustee  had  purchased  for  himself^  and 
this  had  been  acquiesced  in  for  18  years,  Sir  W.  Grant 
had  refused  to  open  up  the  transaction,  though  in  its 
origin  it  was  clearly  invalid.      Moth  ▼•  AtwoodjSVek 
845,  Morse  v.  Royal,  12  Ves.  371,  372,  374,  377, 
were  decided  on  the  same  principle,  as  was  that  of  ScoU 
y.  Dunbar  (not  reported),  which  was  decided  in  diis 
House  on  the  20th  February  1826. 

[Lord  Lyndhurstj  (Chancellor) : — The  acquiescence 
might  be  under  the  first  coy  enant,  but  what  aoqoksc 
ence  has  there  been  in  the  second  ?  The  first  was  to 
ratify,  the  second  to  renew,  and  there  might  be  a  good 
consideration  for  the  one  and  not  for  the  other.] 

It  was  objected  that  Owens  was  the  law-agent,  bet 
he  was  the  agent  not  of  the  son,  but  of  the  father. 

As  to  the  consideration,  the  question  ought  not  tabe 
agitated  after  such  a  lapse  of  time. 

[Eldon  (Earl  of) : — It  is  stated  in  your  case  that  the 
agreement  was  made  for  a  sum  of  money.  There  is  no 
evidence  of  that  whatever.  In  these  Irish  causes  we 
have  to  look  into  the  whole  of  the  proceedings  to  host 
down  the  facts  stated  in  the  cases.  What  is  that  but 
to  mislead  the  House  ?  There  is  hardly  one  of  them 
that  ought  to  be  laid  on  the  table.] 

The  case  stated  the  substance  of  the  bill  and 
answer. 

As  to  the  point  of  notice,  tl>e  Respondent  purchasei 
with  full  notice  of  the  agreement,  and  subject  fa  i^  and 
had  no  right  now  to  question  it ;  Lord  Kensington  v. 
Phill^Sy  5  Dow,  6 1.  The  party  selling  had  no  inte- 
rest in  the  dispute,  and  the  purchaser  purchased  wAt 
notke  of  and  subject  to  the  agreement,  and  at  a 
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cheaper  rate  than  he  otherwise  would  have  purchased, 
m  account  of  the  agreement,  aud  had  no  good  claim 
O  that  for  which  he  had  not  paid.  Every  objection 
prldch  was  made  on  the  other  side  might  be  answered, 
liad  it  not  been  for  the  lapse  of  time. 

Ifiri  Mmner^:-^!  took  it  as  a  fact  that  so  /.  was  the 
MiMideration,  and  it  waa  so  stated  and  not  denied, 
tbovgb  it  waa  not  diatinctly  in  evidence. 

Home,  for  Respondents :--  The  short  but  decisive 
Dbjection  to  the  agreement  of  17^9  was  that  it 
vraa  founded  in  fraud.  It  was  in  proof  that  Owens 
waa  the  law*  agent  of  Francis  Cuffe>  and  he  might 
be  £Biirly  presumed  to  know  that  he  was  only  tenant 
fodr  life  under  the  settlraient  of  1716 ;  and  yet 
there  was  no  person  who  looked  at  the  lease  but  must 
at  once  snppose  that  Francis  bad  the  fee*  Michael,  an 
improvident  young  man>  must  have  been  made  to 
suppose  that  his  father  had  the  absolute  disposal  of 
the  property,  and  he  saw  that  the  lease  waa  granted 
for  three  lives,  of  which  he  himself  was  one ;  so  that  it 
qipeared  that  he,  i^  heir  of  bis  father,  could  not  pos^ 
aiUy  have  any  advantage  from  the  reversion.  Under 
thia  impr^sion  he  coi^firmed  the  lease,  and  made  thc^ 
agreement  of  174S^,  and  with  such  an  impression  he 
must  have  thought  ^0/.  on:  even  5/.  a  god*send« 
Both  in  the  lease  and  in  the  memorial  Michael  waa 
described  as  the  son  and  heir  of  the  father,  and  the 
leyersion  was  taken  to  the  father  and  his  heirs  and 
assigns ;  so  that  tixe  son  could  have  no  idea  that  hia 
felher  was  only  tenant  fox  life,  and  he  himself  tenant  in 
taH.  Then  the  agreement  was  in  the  form  of  an  in^ 
dorsciDMiil  on  the  back  of  the  lease,  and  even  that  was 
sot  pioduced  in  evidence>  but  the  matter  rested  on 
aeooadary  evidence ;  and  there  was  no  indorsemeut  on 
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J^^      the  counterpart :  and  the  indorsement  on  his  ovm  lease 
BLAKEWET     was  kept  in  his  pocket  till  1760. 

P.  Then   as  to  the  lapse  of  time,  in  dealing  with  a 

BAccoTT.  reversion  a  considerable  lapse  of  time  must  be  con- 
templated, and  all  that  had  been  said  about  lapse  of 
time  had  no  application  to  this  case;  the  supposed 
right  to  a  renewal  did  not  accrue  till  1817,  and  it  was 
incumbent  on  one  who  claimed  to  have  the  benefit  of 
the  agreement,  to  have  full  and  complete  evidence  of 
consideration  when  the  right  accrued. 

The  reasons  stated  in  the  case  for  the  appellant  were, 
Itrst. — That  the  said  article,  for  the  specific  per- 
formance of  which  Appellants  filed  their  bill,  had  been 
acquiesced  in  and  acted  upon  by  all  the  parties  inte- 
rested, for  a  period  of  fifly-seven  years  at  least,  namely, 
from  the  death  of  Francis  Cuffe,  in  May  I76O,  to  the 
death  of  Samuel  Lea  Owens,  in  March  I8I7.   The  case 
of  the  Respondent  himself  establishes  an  acting  under 
the  article  of  1749,  and  an  acquiescence  in  its  fairness 
by  Michael  Cuffe,  the  tenant  in  tail,  and  his  assignees, 
for  fifty-seven  years,  viz.  from  1760>  the  time  of  the 
death  of  Francis  Cuffe,  the  tenant  for  life,  to  the  year 
I8I7,  when  the  last  of  the  lives  named  in  the  lease  of 
1745  died ;  inasmuch  as  the  lease  of  1745  was  by  the 
Respondent's  case  utterly   void   as  against    Michael 
Ciiffe,  who  became  seised  in  tail  in  I76O;  and  if  so,  no 
acceptance  of  rent  could  set  it  up,  and  the  tenure,  the 
possession,   and  payment  of  rent  for  these  fifty-seven 
years,  is  by  the  Respondent  referred  to  thelease  of  17*5, 
which  lease  could  only  be  valid,  as  against  Michael 
Cuffe  and  his  assigns,  by  virtue  of  the  article  of  1749-' 
Secmd. — ^That  the  said  article  constituted  one  entire 
agreement    entered  into   for  the    one  consideraticm, 
namely,  the  sum  of  20  /.,  and  the  rent  and  so  forth 
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igreed  to  be  paid  ;  and  that  there  is  not  any  principle        i82P. 
>f  equity  warranting  the  holding  said  article  valid  so  far    ^^^Z^^^^ 
IS  it  covenants  to  ratify  the  lease  of  17*5,  and  invalid      »»^  ^'"^e 
md  void  so  far  as  it  covenants  to  renew  that  lease.  ^agcott. 

Third. — That  as  to  one  moiety  of  the  lands  and  pre- 
mises in  said  article,  the  respondent  is  a  mere  volun- 
teer, namely,  under  a  voluntary  settlement  made  after 
marriage,  and  without  consideration.  That,  as  to  the 
3ther  half  moiety,  the  said  Respondent  is  a  mere  pur- 
chaser, with  full  and  even  express  notice  of  this  article, 
ind  even  an  abatement  in  the  price,  on  account  of  the 
interest  subsisting  under  this  article. 

Fourth. — ^That  it  is  not  possible  now  to  restore  to  the 
parties  their  relative  situation  at  the  time  of  the  making 
this  contract. 

JR/]fA.— That  there  was  no  suiEcient  evidence  in  the 
case  to  impeach  this  agreement  for  fraud  or  any  other 
eause  rendering  it  void  in  a  court  of  equity. 

&xth.—  That  as  Michael  CuflTe,  the  tenant  in  tail,  wha 
in  the  year  I76O  acquired  the  fee  and  settled  the  es- 
tate by  a  deed,  under  which  the  respondent  derives,  did 
not  impeach  said  article  of  ly^Q?  it  would  be  against 
every  principle  of  equity  to  permit  the  assignees  to 
ELYoid  that  article,  particularly  after  the  lapse  of  sixty- 
seven  years,  after  the  death  of  all  the  parties,  and  the 
loss  of  all  evidence  as  to  the  contemporaneous  circum- 
stances of  the  contract 

Seventh.  —That  the  decree  complained  of,  if  not  er* 
Nmeouson  the  grounds  before  stated,  was  clearly  wrong 
in  not  directing  that  the  sum  paid  as  part  consideration 
(or  the  article  of  1749)  with  interest  thereon  from  the 
l^ear  17^9}  should  be  refunded. 

Eighth. — That  the  article  of  the  11th  December 
1749  never  having  been  impeached  by  respondent,  or 
uiy  of  the  parties  aforesaid,  and  no  bill  having  been 
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and  wife 

0AGOOTT» 


filed  to  impeach  the  same,  it  should,  according  to  At 
rules  of  equity,  be  considered  as  a  fair  and  subsisting 
agreement. 
The  reason  stated  in  the  case  for  the  respondents,  was. 
Because  the  contract  sought  to  be  carried  into  spe- 
cific  execution,  (if  any  such  were  ever  executed),  is 
indefinite,  unreasonable,  and  frandnlcsit,  and  there  h« 
been  no  confirmation  of  it,  so  as  to  dispense  widi  proof 
of  the  fairness  of  the  transaction* 


2d  March, 

1829. 
Judgment. 


Lord  Manners : — I  wiQ  state  tiie  grounds  oti  whidb 
I  decided  this  case  in  the  Court  below.  This  wb^  a 
proceeding  institnteid  in  the  Court  of  Chancety,  in 
Ireland^  for  the  speciAo  performance  of  an  agreemait 
for  the  renewal  of  a  lease  for  three  lives,  anti  the  Court 
w^s  of  opinion  thttt  it  was  not  a  case  in  which  it  ought 
to  interfere  to  enforce  a  specific  performance. 

The  facts  were  these : — In  17^>  Francis  Cufie^  bdi^ 
tenant  for  life,  with  power  to  lease  iot  SI  years,  at 
tile  most  improved  rent,  demised  the  land  in  qotstiem 
foir  three  lives,  at  a  rent  of  40/.  a  y^ar,  to  Sanmel 
Owens^  his  attorney.  In  1749^  articles  of  agreeneat 
were  indorsed  on  that  part  of  the  lease  which  was  in 
the  possession  of  Owens,  by  which  Michael,  the  s(m 
of  Francis,  engaged  to  confirm  the  lease  granttd  by 
his  father,  and  to  renew  the  lease  for  a  further  tenn  of 
three  lives.  The  consideration  was  not  inenti(Mied  in 
the  taemorial  of  the  agreement  registered  in  I76O ;  but 
it  was  admitted  on  both  sides  that  it  wa9  20^  In 
1760,  Francis  Cufie  died,  and  soon  after  the  aiticies 
were  registered.  No  great  importance  was  attached,  in 
considering  the  case,  to  the  delay  in  the  regiiftratioii; 
but  yet,  in  the  absence  of  all  evidence  to  account  for 
it,  it  was  a  little  suspicious,  considering  that  in  Ireland 
it  was  from  the  date  of  the  registration  that  they  had 
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tkeir  prioritjr,  and  it  was  rather  singular  that  in  a  brans-       i829. 
action  of  this  kind,  if  it  was  fair,  the  registration  had    j^akeney 
not  been  made  as  soon  as  it  conveniently  could  be.  ami  wife 

In  1760,  when  Francis  Cuffe  died,  Michael  settled  B^ooorr. 
hk  interest  in  the  lands  on  his  wife  and  daughters ; 
that  settlement  was  made  for  valuable  consideration, 
and  in  furtherance  of  the  object  of  the  will  of  the  father 
of  his  wife,  under  which  he  derived  considerable  ad- 
visatages ;  and  under  that  settlement  the  respondent, 
w1m>  married  one  of  the  daughters  of  Michael  Cu£fe, 
derived  his  title. 

Michael  died  in  1763,  and  the  last  of  the  lives  in 
the  lease  of  17^  fell  in  I8I7,  and  the  bill  for  the 
specific  performance  of  the  agreement  of  17^9,  for  a 
farther  renewal  for  three  lives,  was  filed  in  1820.  The 
Court  did  not  think  that,  under  the  circumstances,  a 
specific  performance  ought  to  be  decreed,  and  dismissed 
the  bill. 

If  this  bad  been  a  recent  transaction  it  is  manifestly 
impossible  that  a  specific  performance  could  be  decreed. 
Here  vras  an  improvident  young  man,  dealing  with  bis 
coqpectancies,  making  sm  agreement  with  an  attorney  to 
rrtify  a  lease  wbicii  was  void  at  law,  and  to  renew  for 
a  further  term  of  three  lives,  for  a  considenUion  of  20  /., 
vrliich  was  so  grossly  inadequate,  and  the  whole  trans- 
action savouring  so  strongly  of  fraud,  that  the  matter 
could  not  stand  the  test  of  a  court  of  equity. 

Then  the  question  was,  whether  length  of  time  and  L«ng*o^ 
possession  did  not  take  the  ease  out  of  the  ordinary  rule 
of  equity,  and  preclude  the  right  to  impeach  the  fairness 
of  the  transaction.  As  to  the  possession,  it  was  to  be 
referred  to  the  lease  of  1745,  and  the  subsequent 
renewal  was  not  to  take  place  till  after  the  lease  of 
1745  had  expired.  But  it  was  said  that  the  lease  of 
17^  could  not  have  been  available  against  Michael, 
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1829.       except  under  the  article  of  1749,  and  that  the  con- 
'     '     '      firmation  of  the  old,  and  the  agreement  for  the  new, 
and  wife     lease,  constituted  one  enUre  transaction,  and  that  both 
BAo^TT.     the  old  and  the  new  lease  should  stand.     I  thought 
they  were  two  distinct  matters,  the  one  being'  the  act  of 
the  father,  the  other  that  of  the  son,  dealing  with  his 
expectations,  and  that  the  one  might  be  fair  and  the 
other  not.     Then  consider  the  character  of  the  agree- 
ment for  the  renewal,  and  that  the  only  consideration 
was  a  sum  of  20  /.     If  valuable  consideration  had  been 
given,  I  admit,  that  without  reference  to  whether  that 
consideration  was   adequate  or  not,    the   transaction 
might  be  taken  to  be  one  and  entire.     But  it  appeared 
to  me  that  the  consideration  was  something  so  ex- 
tremely low  and  frivolous,  that  it  could  not  reasonably 
be  taken  to  be  a  valuable  consideration,  and  that  it  was 
rather  an  indication  of  fraud  on  the  one  hand,  and  im- 
providence on  the  other,  and  that  the  agreement  was 
therefore  one  to  which  the  Court  could  not  give  efiect 
The  san>e  reasoning  applies   to  the  other  moiety. 
That  moiety  was   purchased  with  notices,   and  it  was> 
contended  that  it  was  so  purchased  with  the  conviction 
that  the  purchaser  would  be  compelled  to  renew.    It 
did  not  appear  so  to  me  when  the  cause  was  in  the 
Court  below,  nor  does  it  appear  so  now.     He  who  sold 
wished  to  exonerate  himself,  and  might  have  therefore 
sold  the  cheaper.     But  that  would  raise  an  equity  only 
between  the  vendor  and  the  4)urchaser,  with  which  the 
lessee  had  nothing  at  all  to  do. 
Sch.  &  Lef.       I  was  of  opinion  in  Macquarrie  v.  Andrews^  that  in 
a  case  of  this  kind  the  lessee  had  nothing  to  do  with  the 
matter,  but  that  the  equity  arose  only  between  the 
vendor  and  purchaser,  and  that  if  relief  ought  to  be 
granted  in  the  one  case,  so  it  ought  in  the  other. 
These  were  the  grounds  on  which  L  thought  that  th^ 
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case  was  of  too  doubtful  a  nature  for  a  court  of  equity       1829. 
to  interfere.  If  ever  there  was  a  case  in  which  evidence    blakeney 
of  fairness,  if  any  such  there  was,  ought  to  have  been      «"<*  ^i^c 
treasured  up,  it  was  in  the  case  of  a  transaction  like     bagoott. 
this.     As  it  stood,  the  case  was  too  doubtful  to  come  Case  too 
within  the  principle  of  specific  performance,  and  the  a  specific  per- 
length  of  time  elapsed  \inder  circumstances  which  did  ^**'"^""- 
not  imply  an  acquiescence. 

The  only  other  point  is  the  question  which  has  been 
raised  as  to  the  interest  of  the  20/.  since  1749*  But 
this  is  not  a  bill  by  the  respondent  to  set  aside  the 
instrument,  and  the  question  does  not  properly  arise. 
He  wants  no  relief  in  equity  ;  he  has  the  legal  estate. 
Whether  a  bill  to  set  the  agreement  aside  would  be 
entertained  by  a  court  of  equity,  is  at  least  doubtful. 
Lord  Thurlow  said  that  he  would  not  entertain  a  bill 
to  set  aside  an  instrument  which  was  a  piece  of  mere 
waste  paper.  If  the  transaction  had  really  been  fair,  a 
biU  should  have  been  filed  to  perpetuate  the  testimony 
of  witnesses.  As  the  case  stood,  I  thought  myself 
bound  to  dismiss  the  bill,  leaving  the  appellant  to  any 
other  remedy  to  which  he  might  by  law  be  entitled. 

In  this  judfiinent  the  Lord  Chancellor  and  the  rest     ^^  ^^^^ 

1830. 

of  the  House  concurred,  and  on  the  10th  June  1829 
ordered  and  adjudged  that  the  decree  complained  of 

be  AFFIRMED. 


o  c  3 


416  CASES  IN  THE  HOUSE  OF  LORDS 


ERROR: 

FROM  THE  COUKT  OF  l^INO's  BENCH. 

Epvaed  Vigor  Fox      -       -     Plaintiff  in  Error. 
Simof^.     Bishop  OF  Chester        -       -     D^fisndant  in  Error. 

Bargain  and  sale  of  a  next  preaeniatioB,  the  iaeombenty 

to  the  knowledge  of  both  p«^M,  being  in  ertremu^  but 

without  the  priYity  of,  or  view  to  the  nomination  of  Mgr 

particular  clerk :  held  by  the  House  of  Lords,  veversiDg 

decisions  of  the  Court  of  Great  Sessions  of  Chester  and 

of  the  Court  of  King's  Bench,  that  this  is  not  simony  so 

as  to  entitle  the  Bishop  to  reject  the  clerk  subsequeuttj 
presented. 

Thomas  Joseph  trafford  being  entitled 

to  the  advowson  of  the  rectory  of  the  churcli  of 
Wilmslowy  in  tiie  county  and  diocese  of  Chester,  by 
indenture  of  bargain  and  sale,  bearing  date  the  IStfa 
of  November  18 19i  conveyed  the  same  to  Edward 
Vigor  Fox,  the  plaintiff  in  error.  The  then  incombeni; 
the  ReV.  Mr.  Bradahaw,  was  at  the  time  of  the  exe- 
cution of  the  indenture,  to  the  knowledge  of  both 
parties,  in  estttemis^  and  not  expected  to  lite  kmg,  and 
in  point  of  fact  he  died  in  a  few  hours  afler.  It  did 
not  appear^  how<Bver>  that  either  of  the  parties  had  at 
the  time  any  particular  clerk  in  view  for  the  next  jNre^ 
sentation,  nor  that  the  Rev.  George  Uppleby,  the 
clerk  who  was  afterwards  presented,  knew  any  thing  of 
the  transaction.  When  Mr.  Uppleby  was  presented 
by  the  plaintiff,  the  Bishop  refused  to  admit  him,  and 
thereupon  the  plaintiff  brought  his  quare  inyoeditj  in 
the  Court  of  Great  Sessions  of  Chester,  setting  forth 
bis  title  to  present,  and  how  derived. 
The  defendant  craved  oyer  of  the  indenture  made 
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betweea  the  plaintiff  and  Trafford,  whereby  it  was  wit-  1829. 
oessed^  that  in  con$ideration  of  6,000  /.  paid  to  Trafford 
by  the  plaiptiff,  the  former  had  granted,  bargained,  «• 
sold  and  demised,  and  by  the  said  indenture  did  grantt  cauTE^ 
iiQ,  all  that  the  advowson,  donation,  right  of  patron- 
^ge,  presentation,  and  free  disppsition  of^  in,  and  to  tha 
teetory  and  parish  church  of  Wilmslow,  with  the  rights, 
fM0ib«rs»  ^d  appurtenances'  thereunto  beJonging; 
Jkaimdtmf  ibr  ninety-nine  years,  if  Trafford  shouU  w 
ioQg  live.  With  a  proviso  that  when  and  so  sQon  9S 
Iw  the  said  Edward  Vigor  fox^  his  ei^eoutor^t  &;c» 
«)Mu)d  have  presented  to  the  said  rectory  or  church  of 
"^jJmaloW}  by  reason  of  the  sitme  having  become 
yfkcanA  QV  vpid  by  the  death,  resignation,  deprivation, 
^i^tion,  promotipn  or  cession  of  J^  Bradshaw  the 
ipcumbenti  or  otherwise,  or  through  the  wilful  neglect 
or  d^fanlt  of  him  the  said  Edward  Vigor  Foi^  his 
^Mcntoprsj  &c«,  the  said  rectory  or  chntrcfa  should  have 
bnfn  suffered,  as  to  the  presentation  or  right  of  presenr 
tatjpn  the^eto^  to  lapse,  he  the  said  Sdward  Vigor  Fox, 
)fia  jexecutors,  &<c.j  should  and  would  at  any  time  or 
Ifffm  thereafter,  a$  the  request  and  premier  costs  and 
cjbarges  of  the  sai4  Thomas  Joaeph  Trafford,  or  such 
person  ts  he  should  appoint,  re-assign  the  said  advow* 
son  to  him  the  i^id  Thomas  Joseph  Trafford  or  such 
popnscm  as  aforesaid,  for  all  the  residue  which  should  be 
then  unexpired  of  the  said  term  of  ninety-nine  years^ 
^ree  from  all  incumbrances  by  the  said  Edward  Vigor 
Fqic,  his  executors,  &c. 

The  Bishop  then  pleaded  several  pleas,  the  main 
point  of  which  was,  that  the  contract  between  thepar^ 
ties  was  a  device  and  contrivance  to  evade  the  policy 
of  the  IfLw,  and  that  it  was  comqtf  and  simoniacal,  and 
^orefore  vpid.  The  cause  having  been  brought  to 
Viso^  and  having  come  on  for  \uBi,  the  juiy  found  m 
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J_^^      special  verdict,  in  which  they  set  forth  that  before  ani 

pux        on  the  12th  day  of  November,  in  the  year  of  our  Lord 

1819,  the  said  Thomas  Joseph  Traiford  was  seised  of 

CHESTER,     thg  manor  and  advowson  within  mentioned,  and  that 
^icu^^  ^^^      before  and  on  the  said  12th  day  of  November,  in  the 

said  year  of  our  Lord  1819,  the  within  named  Joseph 
Bradshaw  was  the  incumbent  of  the  within  named 
church,  in  the  pleadings  within  mentioned.  And  that 
the  said  church  was  then  full  of  the  said  Joseph  Brad- 
shaw, to  wit,  at  the  parish  of  Wilmslow,  within  men- 
tioned, in  the  county  of  Chester  within  mentioned ;  and 
that  the  said  Joseph  Bradshaw,  so  then  being  such  in- 
cumbent of,  and  filling  the  said  church  as  aforesaid, 
was,  before  and  upon  the  said  12th  day  of  November, 
in  the  said  year  of  our  Lord  1819f  afflicted  with  a 
mortal  disease,  so  that  he  was  then  in  extreme  danger 
of  his  life,  and  his  life  was  thereby  then  greatly  de- 
spaired of;  and  that  he  was  and  continued  so  afflicted 
with  such  mortal  disease,  and  in  extreme  danger  of  his 
life,  and  his  life  was  and  continued  to  be  greafly  de- 
spaired of  until  the  time  of  his  death,  and  that  the  said 
Joseph  Bradshaw  so  being  such  incumbent  as  aforesaid 
died  of  the  said  mortal  disease,  on  the  said  12th  day 
of  November,  in  the  said  year  of  our  Lord  1819,  st 
half  past  eleven  o'clock  at  night  of  the  same  12th  day 
of  November,  to  wit,  at  the  parish  aforesaid,  in  die 
county  aforesaid.  And  that  on  the  said  i2th  day  of 
November,  in  the  said  year  of  our  Lord  1819*  at  ten 
minutes  before  three  o'clock  in  the  afternoon  of  the 
same  day,  and  whilst  the  said  Joseph  Bradshaw  was 
such  incumbent  as  aforesaid,  an  agreement  was  made 
and  concluded,  between  the  said  Thomas  Joseph  Traf- 
ford,  so  being  seised  of  the  said  manor  and  advowson 
as  aforesaid,  and  the  said  Edward  Vigor  Fox,  for  the 
sale,  by  the  said  Thomas  Joseph  Trafford  to  the  said 
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£dward  Vigor  Fox,  of  the  next  turn  or  presentation  of     ,  1829.^ 
the  said  church,  for  and  in  consideration  of  6,000/.         fox 
of  lawful  money  of  Great  Britain;  that  on  the  said     jj^hopof 
12th  day  of  November,  in  the  said  year  of  our  Lord     Chester. 
ISlQy  and   immediately  after  the  making    of   such 
agreement,  they,  the  said  Thomas  Joseph  TraflTord  and 
Edward  Vigor  Fox,  in  pursuance  of  such  agreemeilt, 
mnd  in  order  to  carry  the  same  into  effect,  and  as  an  Ex- 
pedient to  convey  the  next  presentation  alone,  seiled 
and  delivered  the  within  mentioned  indenture,  beslring 
date  the  12th  day  of  November,  in  the  said  year  of  our 
Lord  1819;  and    of  which   said  indenture  the  said 
Bishop  hath  within  had  oyer,  and  which  is  within  set 
forth  upon  such   oyer  thereof,  to   wit,  at  the  parish 
aforesaid,  in  the  county  aforesaid ;  and  that  the  said 
agreement  was   made,  and   the  said  indenture  was 
sealed  and  delivered  in  the  life  time  of  the  said  Joseph 
Bradshaw ;  and  that  the  said  Joseph  Bradshaw,  at  the 
time  of  making  the  said  agreement,  and  also  at  the 
time  of  sealing  and  delivering  the  said  indenture,  was 
afflicted  with  the  said  mortal  disease,  and  in  extreme 
danger  of  his  life,  and  that  his  life  was  thereby  then 
greatly  despaired   of.     And  that    the    said   Thomas 
Joseph  Trafford  and  the  said  Edward  Vigor  Fox,  at  the 
time  of  making  the  said  agreement,  and  also  at  the 
time  of  sealing  and  delivering  the  said  indenture,  well 
knew  and  believed  that  the  said  Joseph  Bradshaw  was 
afflicted  with  the  said  mortal  disease,  and  was  in  ex- 
treme danger  of  his  life,  and  that  his  life  was  thereby 
then  greatly  despaired  of  at  the  parish  aforesaid,  in  the 
county  aforesaid ;  and  that  the  said  agreement  was  made 
and  concluded,  and  the  said  indenture  was  sealed  and 
delivered  without  any  knowledge  or  privity  whatsoever 
of  the  said  George  Uppleby,  and  without  any  inten- 
tion to  present  the  said  George  Uppleby  to  the  said 
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)82Q.      cburcli  when  it  should  become  vacaat,  but  wbetber  or 
not,  &c. 

Upon  the  argument  on  this  special  verdict,  whieb 
took  place  on  or  about  the  Mh  June  1822^  the  Court  of 
Great  Sessions  at  Chester  were  divided  io  opinion^  but 
in  order  to  carry  the  cause  up  to  a  higher  tribqiMl  tfa^ 
judgment  was  entered  for  the  defendant  by  <;on4ent 

On  a  writ  of  error,  the  judgmwt  of  the  Court  bdpw 
was  affirmed  in  Hilary  term,  I994f;  and  thi3  writ  of 
error  is  brought  to  reverse  both  judgments. 

The  question  raised  by  this  fpecial  verdict  ia,  who* 
ther  the  sale  of  a  next  presentation,  die  incumbent 
l>eing  in  extrmisj  within  the  knowledge  of  both  ex- 
tracting parties,  but  without  the  privity  of  or  la  view  tf 
the  nomination  of  the  particular  clerk,  be  a}on^  wttboiit 
other  circumstances,  void,  on  the  ground  of  8iinoiqr# 
The  statute  of  3 1  £liz«  c«  6,  s*  5,  enacts, 

'^  And  for  the  avoiding  of  simony  and  Pornspti0ii» 
'^  in  presentations,  collations  and  donations  of  imd  t9 

"  benefices,  dignities,  prebends,  and  other  livings  v4 
''  promotions  ecclesiastical,  and  in  admissions,  institu> 
'^  tions  and  inductions  to  the  same ; 

'^  Be  it  further  enacted  by  the  authority  aforefiaid^ 

<'  That  if  any  person  or  persons,  bodies  politic  anil 

corporate,  shdl  or  do  at  any  time  after  the  end  ^ 

forty  days  next  after  the  end  of  dus  session  of  VV'^ 

liament,  for  any  sum  of  money,  reward,  gfift,  profit 

\^  or  benefit,  directly  or  indirecdy,  or  fQr  or  by  reason 

"  of  any  promise,  agreement,  grant,  bond,  covenantxir 

other  assurances,  of  or  for  any  sum  of  money,  reward 

gift,  profit  or  benefit  whatsoever,  directly  or  indi- 

^'  rectly,  present  or  collate  any  person  to  any  benefice 

"  with  cure  of  souls,  dignity,  prebend  or  livings  ecclesi^ 

^'  astical,  or  give  or  bestow  the  same  for  or  in  respect 

'^  of  any  such  corrupt  cause  or  consideratipn ;  tb^t 
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then  every  such  presentation,  coUatioB,  gift  and  ib20. 
^^  bestowing,  and  every  admission,  institution,  inves^*^  fox 
^  titure  and  induction  thereupon,  shall  be  utterly  ^^^J^^  ^^ 
''  void,  frustrate,  and  of  none  effect  in  law ;  and  that  Chester. 
<<  it  shall  and  may  be  lawful  to  and  for  the  Queen's 
*^  Majesty,  her  heirs  and  successors,  to  present,  collate 
'*  unto,  or  give  or  bestow  every  such  benefice,  dignity, 
prebend  and  living  ecclesiastical,  for  that  one  time 
or  turn  only :  and  that  all  and  every  person  or  per^ 
^*  Bons>  bodies  politic  and  corporate,  that  from  thence. 
*^  £cNrth  shall  give  or  take  any  such  sum  of  money,  re- 
'*  ward,  gift  or  benefit,  directly  or  indirectly,  or  that 
^  shall  take  or  make  any  such  promise,  grant,  bond, 
'*  covenant  or  other  assurance,  shall  forfeit  and  lose 
'^  the  double  value  of  one  year's  profit  of  every  such 
''  benefice,  dignity,  prebend  and  living  ecclesiastical, 
^  and  the  person  so  corruptly  taking,  procuring,  seek* 
ing  or  accepting  any  such  benefice,  dignity,  prebend 
or  living,  shall  thereupon  and  from  thenceforth  be 
^  adjudged  a  disabled  person  in  law  to  have  or  enjoy 
^  the  same  benefice,  dignity,  prebend  or  living  eccle^ 
**  siastical." 

Mr*  Sergeant  Cross^  for  plaintiff  in  error,  relied  prin- 
dpally  on  the  case  of  Barrett  v.  Ghibb^  9  Sir  W. 
Black«  105^f  decided  in  C.  B.  about  fifty  years  ago, 
a  case  the  anthority  of  which  had  never  been  ques- 
tioned from  that  time  till  now.  It  was  an  issue  from 
Chanceiy,  and  Sir  W.  Blackstone  stated  the  point 
decided  in  these  words :  ^^  On  the  purchase  of  an  ad- 
'^  Towson  in  fee,  the  incumbent  being  in  extremsj  but 
'*  without  any  privity  of  the  cleik,  the  next  presenta- 
'^  tion  is  not  void  as  being  on  a  simoniacal  contract'* 
There  was  no  case  to  give  colour  of  support  to  the  judg- 
ment of  the  Court  below,  except  that  of  Sheldon  v* 
Brttt^  which  connsted  of  two  ot  three  lines  in  a  small 
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j^29^      hote-book  of  Sir  H.  Winch,  published  fifty  years  after 
FOX         his  deaths  which  contains  this  notable  piece  of  law,  that 
the  sale  of  the  next  avoidance  when  the  incumbent  was 
cjiESTEB.     sick  and  ready  to  die,  was  simony. 

The  following  cases  were  cited: — Smith  v.  Shd* 
burne,  Cro.  El.  685;  S.  C-,  Moore,  916 ;  Sheldon  v. 
Brett,  Winch,  63 ;  Stephens  v.  Wall,  Dyer,  282  (b), 

1  And.  15 ;  Bishop  of  Lincoln  v.  Wolverston,  5  Burr. 
1504;  Doctor  Hutchinson's  Case,  12  Co.  101,  3  Inst 
154 ;  MackaUer  v.  Todderick,  Cro.  Car.  337.  S5S. 
361 ;  Grey  v.  Hesketh,  Amb.  263 ;  Barrett  v.  Gbdtb, 

2  Sir  W.  Black.  1052  ;  Greenwood  v.  Bishop  of  Londm, 
1  March,  25S ;  Winchcombe  v.  Bishop  of  Winchester 
and  Another,  Hob.  165,  Noy,  25,  S.  C. ;  Kitchen  v. 
Calvert,  Lane,  102;  Brookesbjfs  Case,  Cro.  El.  174, 
1  Leon.  165 ;  Baker  v.  Rogers,  Cro.  El.  788;  Bishcf 
of  St.  David^s  v.  Lucy,  12  Mod.  237;  Walker  v.  Ha- 
mersly.  Skin.  90,  3  Lev.  115,  S.  C. 

For  the  plaintiff  in  error  it  was  contended  that  the 
judgments  of  the  Courts  of  Great  Sessions  and  of  the 
King's  Bench  ought  to  be  reversed,  for  the  following 
among  other  reasons : — 

That  by  the  law  of  England,  the  patronage  or  the 
right  of  presenting  to  a  benefice  is  a  property  or  estate 
capable  of  being  conveyed  in  fee,  for  life,  for  yearSi 
for  any  number  of  tuffts,  or  for  the  next  turn  only, 
whilst  the  church  is  full ;  when  it  is  empty,  incapable 
of  being  conveyed,  because  it  is  like  the  rent  of  an 
estate  become  in  arrear,  which  is  a  chose  in  action, 
and  cannot  be  assigned.  But  the  church  is  fuU  as 
long  as  the  incumbent  is  alive  ;  and  is  equally  so  whUst 
he  is  in  his  last  sickness,  as  in  full  health. 

The  patron,  therefore,  of  a  living  may  be  changed  at 
any  time  till  the  last  moment  of  the  existence  of  an  in- 
cumbenty  and  a  new  patron  substituted  i  and  .neither 
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the  common  nor  statute  law  imposes  any  restriction  in      .^^ 
this  respect  on  lay  patrons. 

It  is  the  exercise  only  of  the  right  of  presenting  by 
the  patron  for  the  time  being  which  is  a  public  trust, 
and  as  such  controlled  by  law :  which  sufficiently 
guards  the  interests  of  the  church,  by  providing  that 
ike  existing  patron  shall  not  nominate  from  corrupt 
motives,  or  by  reason  or  in  consequence  of  a  corrupt 
contract 

This  restriction  arises  from  the  statute  31  Eliz.  c.  6, 
and  from  this  statute  only :  and  the  question  turns 
entirely  upon  the  construction  to  be  put  upon  its  pro- 
visions. It  is  a  penal  statute,  and  it  creates  forfeitures ; 
and  therefore,  according  to  the  acknowledged  principle 
of  law,  must  be  construed  strictly,  and  not  extended  by 
a  supposed  equity. 

This  statute  avoids  the  presentation  which  the  patron 
for  the  time  being  makes,  for  any  money,  reward,  gift, 
profit  or  benefit,  arising  directly  or  indirectly,  or  for 
any  promise  of  such  reward,  directly  or  indirectly.  It 
IB  direct  or  indirect  reward,  not  direct  or  indirect  pre- 
sentation, which  it  prohibits  in  express  terms. 

That  in  the  present  case,  Mr.  Fox,  the  plaintiff  in 
error,  was  the  patron  at  the  tim^  of  the  actual  vacancy, 
and  he  selected  the  clerk  without  any  communication 
with  Mr.  TraiSford ;  and  his  selection  was  not  influenced 
or  produced  by  money  or  reward,  directly  or  indirectly. 
The  presentation  by  the  actual  patron  is  not  tainted  with 
the  least  suspicion  of  simony. 

To  bring  the  case  within  the  provisions  of  the  Act, 
it  must  be  contended,  as  it  was  in  the  Courts  below, 
that  Mr.  Trafford  was  to  be  considered  as  the  patron 
presenting  the  clerk,  and  receiving  the  reward  for  that 
purpose,  and  the  plaintiflf  in  error  as  the  mere  instru- 
ment to  carry  such  presentation  into  effect    But  there 
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^829.       is  nothing  in  the  finding  of  th^  jury  to  wmrrant  such 
a  conclusion. 

It  is  admitted,  that  the  grant  of  a  next  pres^italion 
during  the  life  of  an  incumbent  may  be  Yoid,  on  tb€ 
ground  of  simony;  but  that  is  where  the  contract ii 
really  simoniacal ;  a  contract  for  the  presentation  hf 
the  patron  of  a  particular  clerk^  for  money,  and  (be 
conveyance  of  the  next  presentation  is  a  contrivance  or 
instrument  to  carry  it  into  effect,  and  is  so  found  by  the 
jury.  Thiswill  be  illustrated  bythe  case  of  WincbcDnbe 
and  Puleston,  the  leading  case  on  the  subject;  tkt 
pleadings  are  in  Winch  b  Entries,  887,  and  fbUy  ex« 
plain  the  nature  of  the  transaction.  The  contract  wu 
made  between  the  clerk  to  be  presented  and  the  patron, 
the  incumbent  being  then  sick  of  a  grievous  diMtfe, 
and  expected  every  day  to  die,  that  in  consideratioo  of 
90  /•  to  be  paid  by  the  clerk  to  the  patron,  he  should 
procure  him  to  be  presented  to  the  churdi  whet 
vacant,  and  to  assure  such  presentation  he  sliOBkl 
grant  the  next  avoidance  to  a  person,  a  fieimiliar  fri^ 
of  the  clerk,  specially  nominated  and  s^jpointed  by  him 
in  confidence  to  make  the  presentation,  with  1^  isteot 
that  the  clerk  should  be  presented  ;  and  it  is  averred, 
that  in  performance  of  this  contract  the  grant  wu 
made,  and  the  contract  was  so  found  by  the  jaiy* 
Here  was  a  clear  simoniacal  contract :  and  the  suiNrti- 
tuted  patron  was  the  mere  instrument  to  carry  the 
contract  into  effect,  and  to  appoint  the  particular  clerk. 
The  case  of  Closse  v.  Pomroy,  is  nearly  to  the  same 
effect ;  and  is  another  instance  of  a  contrivance  to  carry 
into  effect  a  simoniacal  contract. 

That,  if  the  presentation  do  not  appear  upon  th^ 
face  of  the  pleadings  to  be  clearly  simoniacal,  that  is, 
a  presentation  by  the  existing  patron,  of  the  cl^k,  fcwr 
reward,  it  is  a  question  for  the  jury  whether  each 
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transaction  be  or  be  not  a  shift  or  contrivance  to  carry  J^^ 
a  simoniacal  contract  into  effect ;  as^  under  the  statutes 
against  usury^  if  there  appear  on  the  face  of  an  instru-^ 
ment  a  loan,  and  a  reservation  of  illegal  interest,  the 
CSbort  can  give  judgment  against  its  validity, 'but  if  the 
transaction  does  not  appear  on  the  face  of  it  necessarily 
to  be  utorious,  it  is  a  question  of  fact  for  the  jury,  and 
whether  it  be  a  shift  or  contrivance  or  not%  In  both  the 
cases,  the  really  simoniacal  or  usurious  contract  ought 
tb  be  shown  by  a  special  plea  when  a  special  plea  is 
required ;  and  in  all  eases  found  by  the  jury. 

That  the  defendant  has  not  pleaded  in  this  case,  and 
Ae  jury  have  not  found,  that  there  was  any  corrupt  or 
simoniacal  contract  that  Trafford  should  present  the 
derk,  and  that  the  grant  of  the  next  presentation  was 
a  mere  contrivance  to  carry  it  into  effect. 

That  in  the  absence  of  such  a  finding,  the  Court 
eannot  make  any  presumption  against  the  validity  of 
the  grant.  Simony  as  well  as  fraud  is  not  to  be  pre-^ 
•itmed,  but  found. 

That  if  it  were  competent  for  the  Court  to  make  any 
presumption,  the  facts  pleaded  and  found  do  not  war- 
rant any  such  presumption  in  this  case. 

If  it  had  been  found  that  money  was  to  have  been 
given  to  Trafford,  if  Uppleby  should  be  presented,  or 
that  it  was  the  purpose  or  even  intent  of  the  plaintiff  to 
have  presented  Uppleby,  it  might  hav^  been  argued 
that  tibe  grant  was  made  for  that  purpose,  and  if  so, 
the  grant  may  possibly  be  said  to  be  an  instrument  to 
carry  into  effect  the  particular  appointment ;  and  the 
clerk  may  possibly  be  said  to  have  been  presented  by 
the  former  patron.  In  such  a  case  the  substituted 
patron  has  no  power  of  selection,  but  is  a  mere  instru^ 
ment,  and  the  appointment,  made  virtually  by  the  old 
patron,  is  an  appointment  made  for  reward.     But  if 
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1829^  there  is  no  intention  or  purpose  to  present  any  par-* 
ticular  clerk,  the  new  patron  is  a  free  agent,  may  select 
whom  he  pleases,  and  if  he  select  any  clerk,  withont 
reward,  he  is  not  within  either  the  letter  or  spirit  of  the 
Act.  The  selection  of  the  clerk,  the  object  aimed  at  by 
the  statute,  is  free  from  all  taint.  The  old  patron  parts 
with  and  the  new  patron  purchases  the  right  of  selec- 
tion, by  means  of  the  grant,  and  that  of  right  is  fairiy 
and  properly  exercised. 

That  the  judgment  of  the  Court  of  King's  Bench 
proceeds  in  a  great  degree  upon  the  ground  that 
Courts  have  a  right  to  consider  what  is  an  evasion  of 
a  statute,  a  power  which,  it  is  humbly  conceived  does 
not  apply  at  least  to  the  case  of  a  penal  statute  creating 
forfeitures,  and  if  allowed  to  be  exercised,  would  lead 
to  great  doubt  and  uncertainty  in  the  law. 

That,  upon  referring  to  decided  cases,  there  is  none 
in  which  it  has  been  held  that  the  grant  of  a  next  pre- 
sentation, the  incumbent  being  m  extremis,  is  void,  a 
short  note  in  Winch,  63,  excepted,  in  which  mention 
is  made  of  its  having  been  so  adjudged  in  Chancery, 
but  under  what  circumstances  does  not  appear ;  it  may 
have  been  so  adjudged  on  the  special  facts. 

That,  on  the  other  hand,  there  is  a  solemn  decision 
of  the  Court,  that  by  the  grant  of  an  advowson,  when 
the  incumbent  was  on  his  death-bed,  and  it  was  uncer- 
tain whether  he  would  live  over  the  night,  with  foil 
knowledge  in  the  contracting  parties,  the  next  pre- 
sentation  did  pass,  and  was  not  avoided  by  simony, 
which  is  a  direct  authority  for  the  plaintiff  in  error. 
If  the  grant  of  next  presentation,  when  united  with  ali 
other  future  presentations,  was  not  void,  the  grant  of 
the  next  presentation  alone  could  not  be  so.  This 
decision  has  never  yet  been  questioned  until  the  pre- 
sent case. 
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For  the  defendant  in  error,  it  was  contended  that  1829. 
the  judgments  ought  to  be  affirmed,  for  the  following  ^^ 
among  other  reasons :  *• 

■  First. — Because  simony  was  an  offence  by  the  com-      cbcstbr. 
mon  law  of  the  land,  antecedently  to  the  statute  of  i  in«i""^?  »^ 

•5,.  ^  ^  B.  3 Institute 

31  St  Eliz.  c.  o  ;  and  the  transaction,  as  stated  upon  the  156.  Mack- 
record,  was  a  corrupt  and  simoniacal  contract  for  the  riib  Cro*!^^*' 
sale  of  the  next  turn  or  presentation,  under  the  special  S?^  ?^i-  . 

*^  *  Wincbcomb 

Circumstances  of  the  case.  v.  PuUetton, 

Secondly. — Because  the  presentation  in  the  present  Bwtiett I. 
jase  was  substantially  a  presentation  by  Mr.  Tratford  Vinor, Cartlu 
the  seller,  and  was  by  him  a  presentation  for  money. 

Thirdly. — Because  the  transaction  in  question  was  a 
shift  and  contrivance  to  evade  the  provisions  of  the 
statute  of  the  31st  Eliz.  c.  6. 

Fourthly. — Because  it  was  a  presentation  by  Mr. 
Trafford,  for  money,  of  such  clerk  as  Mr.  Fox  might 
nominate;  and  because  a  contract  to  such  effect  is 
Btmoniacal,  though  it  may  have  passed  without  the  pri* 
fity  of  the  clerk  who  may  afterwards  happen  to  be 
presented;  the  privity  of  a  clerk  is  not  a  necessary 
ingredient  in  a  corrupt  or  simoniacal  contract,  as  has 
been  established  by  several  authorities,  and  particularly 
in  Doctor  Hutchinson  s  case^  12  Rep.  100 ;  and  in  the 
case  of  Baker  v.  Rogers,  Cro.  Eliz.  788. 

Fifthly. — Because,  by  law,  no  grant  can  be  made  of  Brookesby't 
the  next  presentation  when  the  church  is  empty ;  of  Eiii.'i74  •.  c. 
which  rule,  though  it  has  been  sometimes  said  that  the  lY^^^^- 
reason  is,  that  the  presentation  is  then  a  fruit  fallen,  or  asfi.DyeraSa. 
that  it  is  a  mere  personal  privilege,  or  that  is  severed 
from  the  advowson,  and  would  pass  to  the  executor, 
fhe  true  and  substantial  reason  is  public  utility,  and  the 
better  to  guard  against  the  mischiefs  of  simony,  as  was 
expressly  laid  down  by  Lord  Mansfield,  Chief  Justice, 

VOL.  I.  New  S.  H  H 


'428  CASES  IN  TIIE  HOUSE  OF  LORDS 

|82p^      and  Mr.  Justice  Wilmot,  io  the  Bishcp  of  Lincoln  v.  Wd- 

farstaity  3  Burroughs  1504 ;  and  becai:i8e  the  contract  m 

the  present  instance  was  made  upon  the  footing  and 

understanding  of  the  church  being  full  in  name,  and 

form  only^  but  vacant  in  substance  and  reality. 

Sixthly. — Because  the  law,  of  which  the  object  aad 
policy  is  the  presenting  to  benefices,  with  cure  of  souls, 
of  men  of  learning  and  piety,  and  the  preventing  of 
scandal  to  religion  and  prejudice  to  the  churchy  by  pi€K 
ferments  either  of  improper  persons  pr  from  corrupt 
motives,  will  not  endure  the  danger  which  would  arise 
from  the  sale  of  the  right  of  presentation  when  the  w^ 
cumbent  is  at  the  point  of  death,  where  the  contract- 
ing parties  know  that  fact,  and  where  the  contract  ii 
made  with  a  view  to  and  upon  the  terms  of  an  imm^ 
diate  presentation. 

Seventhly. — Because  there  b  no  mischief  intended 
to  be  guarded  against  by  the  rule  of  law  prohibit!!^ 
the  sale  of  the  next  presentation  when  the  chmcKia 
empty,  which  might  not  be  equally  incurreduf  such 
presentation  could  be  sold  when  the  incumbent  is  on 
his  death-bed,  and  known  to  be  so  both  to  the  buj^ 
and  to  the  seller. 

Eighthly.-— -Because  the  statute  31  £liz.  c.  6,  ought 
to  receive  a  liberal  construction,  in  order  to  reach  the 
evil  for  the  remedy  of  which  it  was  passed  and  be- 
cause the  deed  set  forth  in  the  record  was  only  a  con- 
trivance to  pass  an  immediate  presentation  for  mooeyt 
in  violation  of  the  policy  and  evasion  of  the  provisioos 
of  the  statute. 

Lastly. — Because  in  Sheldon  v.  Brett,  Winch,  63,  it 
was  expressly  decided,  that  a  grant  of  the  next  turn  ibr 
money  was  simoniacal,  when  the  parson  was  sick  in  kif 
bed,  and  ready  to  die. 
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Eldon  (Eari  of) :— I  rise,  my  Loi'ds,  with  the  perniis-  ^*^ 
sion  of  the  Lord  Chancellor,  to  propose  the  question  to 
tie  pat  to  the  Judges,  in-  this  very  important  case  ;  for 
it  watild  be  very  important  though  there  had  been  Qo 
other  cases  bearing  upon  it,  and  it  is  of  great  import- 
flnoe^  regard  being  had  to  some  cases  which  have  been 
already  decided. 

'  Aw  to  the  case  of  Barrett  v.  Glubby  I  think  it  a 
very  strong  case  indeed,  and  it  is  one  which  I  have 
often  had  occasion  to  consider. 

That  case  has  the  authority  of  Lord  Chancellor 
Bathurst,  and  that  of  the  Court  of  Commob  Pleas,  when 
Siord  Chief  Justice  De  Grey  sat  in  court,  and  of  other 
eminent  Judges.  I  happen  to  know  that  when  Lord 
GIbi.  J*  De  Grey  sat  with  Lord  Bathurst,  hearing  a 
case  in  the  Court  of  Chancery,  his  Lordship  said  that 
h^  never  liked  equity  so  well  as  when,  it  was  like  law, 
while  Lord  ]Vl^nsfieldon  the  ot^er  hand  said  that  he 
-IM^er  liked  law  so  well  as  when  it  was  like  equity.  In 
that  case  Lord  Bathurst  thought  that  the  agreement 
ni^t  be  carried  into  specific  execution,  if,  under 
Ae  circumstances,  the  law  would  allow  it ;  and  the 
Judges  €ff  liie  Court  of  Common  Pleas  were  of  opinion 
^t,  under,  the  circumstances,  l^e  advow^on  might;  be 
iotd. 

It  was  argued  in  this  e^^e  that  there  was  no  fraud 
in  fact  found  by  the  jury,  but  then  there  may  be  a 
fraud  on  the  law,  or,  as  my  friend  the  Solicitor^Gjcneral 
^g^lMpedsed  it,  an  insult  to  an  Act  of  Parliaiacnt ;  and 
the  question  will  be,  regard  being  had  to  the  law  as 
tttuMnqnty,  if  simony  had  any  thing  to  do  with  this  case, 
fliid  whether  this  was  a  fraud  on  the  law,  and  whetiier 
t|l6  circumstances  were  such  as  to  bring  it  within  the 
pvinciple  of  those  cases  wJbich  were  held  to  be  a.  fraud 
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1829.       on  the  law,  although  in  the  language  and  text  of  the 
law  no  such  fraud  was  mentioned. 

Your  Lordships  are  not  in  the  habit  of  putting  the 
CHESTER,  question  directly  to  the  Judges,  whether  a  decision  u 
wrong  or  not ;  but  there  is  a  mode  by  which,  satoa 
Migmtatey  we  can  get  their  opinions  so  as  to  assist  us  in 
deciding  the  case  before  us. 

The  question  I  propose  to  put  is,  '^  Whether,  on  the 
'^  whole  matter,  the  right  to  present,  on  the  death  of 
*'  Bradshaw,  was  by  law  in  "Edward  Vigor  Fox,** 

Fax  V.  The  Bishop  of  Chester. 

?ad«raf**      The  question   which   your  Lordships    have   been 
Cb.J.c.  P.)    pleased  to  put  to  the  Judges  in  this  case  is  : — 

'^  Whether,  upon   the   whole   of  the  matleis 
'^  stated  or  referred  to  in  the  special  yerdict,  the 
''  right  to  present  to  the  rectory  or  pfirish  chnrdi 
^^  of  Wilmslow,  upon  the  death  of  the  Reveraid 
"  Joseph  Bradshaw,  was  by  law  vested  in  Edward 
"  Vigor  Fox,  the  plaintiff  in  error.'* 
The  Judges  who  heard  the  argument  at  yonr  Lord- 
ships' bar  are  unanimously  of  opinion  that,  upon  the 
whole  of  the  matters  stated  or  referred  to  in  the  special 
verdict,  the  right  to  present  to  the  rectory  or  parish 
church  of  Wilmslow,  upon  the  death  of  the  Revereni^ 
Joseph  Bradshaw,  was  by  law  vested-  in  Edward  Vigor.  : 
Fox,  the  plaintiff  in  error.    The  patronage  of  churches 
was  at  first  yielded  by   the  bishops  to  the  lords  of 
manors  who  founded  or  endowed  them,  and  annexed 
to  the  manors  in  which  the  churches  were  situate. 

By  the  grant  of  a  manor,  the  advowson  .appendvit 
to  it  passes  to  the  grantee.  Many  of  these.advowsoDi 
have  since  been  severed  from  the  manor  to  which  they 
were  appendant.  Although  advowsons,  when  .in  grosa^ 
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as  those  which  are  separated  from  the  manors  to  which       1829. 
they  belonged  are  called,  are  a  species   of  spiritual         y^^j 
truists,  yet  they  have  been  said  by  Lord  Kenyon  and         ^' 

BISHOP  Of 

otiier  Judges  to  be  trusts  connected  with  interests;  chesteiu 
and  they  certainly  do  not  lose  the  temporal  character 
which  originally  belonged  to  them,  but  may  be  sold 
either  in  perpetuity  or  for  the  next  or  any  number  of 
avoidances.  If  the  perpetual  advowson  be  sold  when* 
the  church  is  void,  the  next  presentation  will  not  pass; 
and  if  the  next  avoidanfce  only  be  spld  after  the  death 
of  the  incumbent,  the  sale  is  altogether  void.  It  may 
be  wise  to  carry  the  restraint  on  the  sales  of  this  species 
of  property  still  further,  and  to  say  the  next  avoidance 
shall  in  no  case  be  sold :  undoubtedly  much  simony  is 
indirectly  committed  by  the  sale  of  next  presentations. 
If  it  is  proper  to  prevent  the  giving  of  money  for  a  pre-* 
sentation,  it  seems  equally  proper  to  prevent  the  sale 
of  tliat  which  gives  the  immediate  right  to  presents 
But  the  Courts  of  Law  have  never  thought  that  they 
were  authorized  to  go  this  length  ;  and  even  in  cases 
where  the  purchase  of  the  next  presentation  seemed  to 
bring  a  party  nearer  to  simony  than  in  any  other,  it 
was  found  necessary  to  have  the  aid  of  the  Legislature 
to  prevent  such  purchases.  A  clergyman  might  buy 
a  next  presentation  and  present  himself,  before  the 
passing  of  the  statute  of  the  12  Ann.  c.  12.  The  pre- 
amble to  the  second  section  of  that  Act  states  that 
^  some  of  the  clergy  have  procured  preferments  for 
"  themselves  by  buying  ecclesiastical  livings  ;"  and 
then  the  section  provides,  that  if  any  one  who  shall, 
either  directly  or  indirectly,  take  or  procure  the  next 
avoidance  for  money,  reward,  gift,  profit  or  benefit, 
sball  be  presented  or  collated  (which  words  limit  the 
operation  of  the  Act  to  clergymen),  that  it  shall  be 

H  H  3 


332  CASES  IN  THE  HOUSE  OF  LORDS 

i«29.       deemed  simoniacaU     It  seems  tome  that  if  the  tenni 
of  the  statute  of  Elizabeth  could  be  extended  by  Eqiu^, 
that  the  case  of  a  clergyman  buying  a  presentatioii 
with  the  intention  of  presenting  himself^  might  have 
been  reached  without  any  other  act  of  Parliament    If 
such  a  case  as  this  was  not  within  the  statute  of  Wixf^ 
beth,  the  case  on  which  your  Lordships  have  desired 
our  opinion  cannot  be  affected  by  that  statute.    Tbe 
church  in  the  present  case  was  full;   n^   clergyman 
was  privy  to  the  agreement;  and  the  living  was  not 
intended  by  the  plaintiff  in  error,  at  the  time  he  bougiit 
the  presentation,  for  the  clerk  that  he  afterwards  pre- 
sented.    I  would  observe  that  persons  have  r ecovend 
who  appeared  to  be  dying.     The  special  verdict  onfy 
states  that  the  inquoibeint,  at  the  time  of  the  sale,  was 
afflicted  with  a  mortal  disease^  so  that  he  was  then  in 
extreme  danger  of  his  Ufe^  and  his  life  was  thardnf 
greatly  despaired  of  and  that  he  was  so  afflicted  with 
such  mortal  disease  and  in  extreme  danger  of  hisUfe^ 
and  his  life  was  and  continued  to  be  greatly  de^tpaired  of 
until  his  deaths  which  happened  at  half  past  eleven  at 
night  of  the  day  on  which  the  sale  was  comi^eted. 
Many  who  are  afflicted  with  mortal  diseases,  and  axe 
from  such  diseases  thought  to  be  in  imminent  danger 
of  dyingy  live  for  a  considerable  time,  and  the  effect  of 
the  diseases  are  sometimes  so  far  suspended,  that  Ae 
persons  so  afflicted  become  again  capable  of  performing 
the  duties  belonging  to  their  station  in  life.     If  this 
conveyance  was  void  it  must  have  been  void  at  the  time 
it  was  executed,  and  would  remain  void  in  whatever 
hands  and  under  whatever  circumstances  the  right  of 
presentation  might  have  passed :  now  if  this  incumbent 
had  been  restored  to  apparent  health,  and  the  vendee 
had  sold  the  presentation  to  another  person  ignorant  of 
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the  circumstances  under  which  the  first  sale  was  made,  }%qq^ 
it  would  be  most  imjust  to  bold  that  the  second  sale 
iras  void,  and  yet  this  would  be  the  necessary  conse- 
quttce  of  a  decision  that  die  first  sale  was  simoniacaL 
'  Whilst  the  law  permits  the  next  presentation  to 
filings  to  be  sold  during  the  life  of  the  incumbaits^ 
Bs  long  as  the  incumbent  is  alive  the  sale  is  good.^ 
Eirery  one  who  purchases  a  next  presentation  contem- 
plates die  death  of  the  incumbent ;  if  this  contempk^ 
tkyn  tnade  the  sale  void,  no  sale  of  a  next  avoidance 
could  be  good.  If  the  deadi  of  the  mcumbent  and 
the  prospect  of  using  the  presentation  may  be  con* 
teroplated,  the  time  when  the  death  is  to  happen  cannot 
be  material.  This  case  has  been  compared  by  the 
Counsel  for  the  defendant  in  error  to  those  of  con- 
templation of  bankruptcy  which  is  injurious  to  cre- 
ditors. A  transfer  of  goods  or  payment  of  money  m 
contemplation  of  bankruptcy  was,  before  the  6  Geo.  4, 
T(Hd ;  by  that  Act  such  a  transfer  or  payment  is  an  act 
of  bankruptcy,  because  such  transactions  are  direct 
frauds  on  the  creditors  of  the  bankrupts.  But  the 
death  of  an  incumbent  may  be  contemplated,  and  the 
purchasing  of  the  next  avoidance  in  consequence  of 
such  contemplation  is  no  fraud  upon  any  one;  the 
cases  therefore  have  no  resemblance  to  each  other.  The 
making  the  legality  of  the  transaction  to  depend  on  the 
state  of  the  incumbent^s  health  would  give  occasion  to 
much  expensive  litigation,  and  probably  to  much  false 
•wearing,  and  would  keep  churches  for  a  long  time 
void.  The  affairs  of  men  are  best  regulated  by  broad 
ruleSy  such  as  exclude  all  subtle  disputes,  all  doubtful 
unsatisfactory  inquiries.  It  would  be  difficult  to  es- 
tablish a  rule  that  should  settle  what  degree  of  proba^ 
bility  of  the  approaching  death  of  an  incumbent  should 
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1829.       prevent  the  sale  of  the  next  avoidance  of  a  benefice, 
and  more  difficult  to  ascertain  by  evidence  when  an 
incumbent  was  within  that  degree.    I  submit  to  your 
cnESTER.     Lordships  that  the  most  convenient  rule  is  that  which 
I  conceive  the  law  has  already  established,  namely 
that  the  right  to  sell  the  presentation  continues  as  long 
as  the  incumbent  is  in  existence.      The  judgment  of 
the  Court  below  is,  according  to  the  words  of  the  Chirf 
Justice,  **  founded  on  the  language  of  the  31  Eliz. 
c.  6,  and  the  well  known  principle  of  law,  that  the 
provisions  of  an   Act  of  Parliament  shall  not  be 
evaded  by  shift  or  contrivance/'  The  words  of  Uie 
fifth  section  of  the  Act  are,  ^^  that  if  any  person  shall, 
for  any  sum  of  mone}',  reward,  gift,  profit  or  benefit, 
directly  or  indirectly,  or  for  or  by  reason  of  any 
promise,  agreement,  bond,  grant,  covenant  or  other 
**  assurance,  of  or  for  any  sum  of  money,  reward,  gift, 
^*  profit  or  benefit  whatsoever,  directly  or  indirectly, 
^^  present  or  collate  any  person  to  any  benefice,  or  give 
^^  or  bestow  the  same  for  or  in  respect  of  any  such  ccnt^ 
'^  rupt  cause  or  consideration.*'      lliis  clause  applies 
only  to  the  person  presenting  to  the  living ;    if  he  has 
received  no  reward  or  promise  of  reward,  the  presea* 
tation  is  not  affected  by  the  terms  of  the  Act    The 
plaintiff  in  error,  who  made  the  presentation,  received 
no  reward  or  had  any  expectation  of  reward  for  making 
this  presentation.     I  agree  that  if  some  other  persmi 
had  received  a  reward  for  the  plaintiff*  in  error,  and 
was  to  account  to  him  for  it— if  the  plaintiff  in  error 
was  not  the  real  purchaser  of  the  avoidance,  but  the 
person  presented  or  some  one  in  his  behalf —these  and 
many  other  things  might  be  considered  as  frauds  on 
the  Act,  and  have  avoided  the  contract.     But  snch 
things  should  have  been  shown  by  the  pleadings,  a»f 
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found  by  the  jury:  all  that  appears  on  this  record  is  1829. 
that  the  plaintiflf  in  error  bought  the  next  avoidance  of 
a  Hying  that  was  full,  and  that  without  any  corrupt  con- 
sideration he  used  the  right  of  presentation  which  he 
had  purchased.  All  this  he  had  a  right  to  do.  There 
is  no  circumstance  found  that  shows  this  is  a  fraud  on 
the  Act,  unless  it  be  a  fraud  on  the  Act  to  buy  the 
presentation  to  a  living  which  the  seller  and  buyer 
expect  will  soon  become  vacant:  presentations  are 
bought  and  sold  every  day  with  this  expectation. 
There  is  no  legal  authority  to  support  the  judgment  of 
the  Court,  except  a  short  and  loose  note  in  Winch's 
Reports,  of  Hutton  saying  what  used  to  be  done  in 
Chancery;  on  the  other  hand,  the  case  of  Barrett 
V.  Glubb  is  directly  opposed  to  the  judgment  of  the 
Court  of  King's  Bench.  It  was  thought  that  case  had 
not  the  weight  of  a  judicial  decision,  because  it  was 
not  acted  upon  :  but  it  was  acted  upon.  Lord  Bathurst 
decreed  the  conveyance  of  the  ad  vowson  which  supported 
the  presentation,  and  gave  the  purchaser  and  his  clerk 
their  costs.  The  seller  must  have  acquiesced  in  this 
decision  or  he  would  have  presented  his  quare  impedit ; 
and  if  the  Common  Pleas  had  retained  the  opinion  that 
they  had  certified  to  the  Chancellor,  he  might  have 
carried  it  by  bill  of  exceptions  to  the  King's  Bench. 
When  the  Chancellor  decreed  a  conveyance,  without 
doubt  it  was  such  a  conveyance  as  gave  the  purchaser 
a  legal  title  from  a  time  before  the  death  of  the  incum- 
bent, by  making  the  assignment  take  effect  from  the 
time  of  the  contract  to  assign ;  there  was  therefore  no 
occasion  for  any  injunction,  as  was  supposed  by  the 
King's  Bench.  The  question,  by  the  conveyance 
decreed,  was  fairly  raised  for  another  court  of  law,  if 
the  party  had  not  completely  acquiesced  in  the  judg- 


Vox 

V. 

itsiiDf  or 


4S6  CASES  IN  THB  HOUSE  OF  LORDS 

1 829.       ment  of  the  Common  Pleas,  confirmed  by  that  of  the 
Chancellor.     There  are  no  other  cases  on  the  books 
V-  which  bear  much  on  the  question  pi'oposed  to  us  by 

cHEsTfR.      your  Lordships, 

For  the  reasons  given  in  support  of  the  Judges' 
answer  to  that  question,  I  only  am  responsible. 

Judgment.  Thereafter  the  following  judgment  was  pronounced 

Stl  June  1829.  «^d  read  : 

Ordered  and  adjudged,  that  the  Judgment  given  in 
the  Court  of  King's  Bench,  affirming  a  Judgment  of 
the  Court  of  Great  Sessions  at  Chester,  be  Reversed; 
and  that  the  Judgment  given  in  the  said  Court  of  Great 
Sessions  at  Chester,  be  also  Reversed. 
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IN    ERROR, 
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John,  Thomas  and  George  Roake,  \         ip^j£.       May  1829. 

Denn,  on  the  Demise  of  Nowell  and  f  Defendant  in  *>™2[7^^ 
Atkinson         -        -        •      *     1       Error.  Devise. 

Power. 

Tenant  Iq  fee  of  one  undivided  moiety,  being  tenant  for  life 
of  the  other  undivided  moiety,  with  power  of  appointment 
'  in  fee,  devises  as  follows :  ^  I  hereby  give  and  devise  all 
my  freehold  estates  in  the  city  of  London  and  county  of 
Surrey,  or  elsewhere,  to  my  nephew,  John  Roake,  for 
.  ''  his  life,  on  condition  that,  out  of  the  rents  thereof,  he 
<<  do  from  time  to  time  keep  such  estates  in  proper  and 
''  tenantable  repair."  Held  by  the  House  of  Lords,  in 
concurrence  with  the  unanimous  opinion  of  the  Judges, 
that  this  is  not  an  execution  of  the  power. 

This  was  an  ejectment  in  the  Common  Pleas,  on  the  Ejectment, 
above  demises,  against  the  plaintiffs  in  error,  of  divers  *®'^^* 
messuages,  corn-mills  and  lands,  in  the  parish  of  God- 
aiming  and  county  of  Surrey.  The  defendants  (now 
plaintiffs  in  error)  pleaded  the  general  issue.  The 
cause  was  tried  at  the  Surrey  spring  assizes,  in  1833, 
before  the  late  Chief  Baron  Richards,  and  the  jury 
found  a  special  verdict,  which  stated — 

That  in  November  I749  Miles  Poole  died  seised  Special  ver- 
of  the  tenements  in  question  in  fee,  and  they  descended  ^^^' 
to  his  two  daughters  and  co-heirs,  Sarah,  the  wife  of 
Thomas  Scott,  and  Elizabeth,  the  v^ife  of  Henry  Roake« 
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That,  by  indentures  of  lease  and  release,  in  April 
1750,  between  Thomas  Scott  and  Sarah  his  wife,  and 
J.  P.  Roake  and  Elizabeth  his  wife,  of  the  first  part, 
George  Johnson  of  the  second  part,  and  William  HiU 
of  the  third  part,  the  premises  were  conveyed  to  Hill 
in  fee,  to  make  him  tenant  to  the  praecipe  in  a  recovery 
which  was  suffered  and  made  to  enure,  as  to  one  undi- 
vided moiety,  to  the  use  of  T.  Scott  for  life,  remainder 
to  the  use  of  his  wife  Sarah  Scott  for  life,  with  power 
of  appointment,  by  deed  or  will,  in  fee,  and  for  want  of 
such  appointment,  to  the  use  of  the  child  or  children 
of  Scott  by  Sarah  his  wife,  in  tail,  remainder  to  the  ose 
of  Elizabeth  Roake  for  life,  remainder  to  her  child  or 
children  in  tail,  remainder  to  Scott  in  fee  ;  and  as  to 
the  other  undivided  moiety,  to  the  use  of  Henry  Roake 
for  life,  remainder  to  the  use  of  Elizabeth  his  wife  for 
life,  with  power  of  appointment  in  fee,  and  in  default 
thereof,  remainder  to  the  child  or  children  of  Henry 
Roake  by  Elizabeth  his  wife,  in  tail,  remainder  to  the 
use  of  Sarah  Scott  for  life,  remainder  to  her  children 
in  tail,  remainder  to  Henry  Roake  in  fee. 

That  in  1758  T.  Scott  died  without  issue,  and  that 
in  1763  Sarah  Scott  married  John  Trymmer,  and  that 
John  Trymmer  died  without  issue  in  I7661  leaving  his 
wife  Sarah  surviving. 

That  in  1775  Elizabeth  Roake  died,  leaving  Henry 
Roake,  her  husband,  and  John  Roake,  her  son  lind 
only  child  by  Henry  Roake,  surviving,  and  without 
having  made  any  appointment. 

The  special  verdict  then  stated,  that  on  the  6th 
and  7th  of  September,  177^,  deeds  of  lease  and  release 
were  executed  between  the  said  Henry  Roake  of  the 
first  part,  the  said  John  Roake  of  the  second  part,  the 
said  Sarah  Trymmer,  widow,  of  the  third  part,  B.  Par- 
nell  of  the  fourth  part,  and  James  MorgaA  of  Ae  fifth 
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part ;  by  which,  after  reciting  that  the  said  Sarah  Trym-        1 829. 
mer  had  agreed  to  purchase  of  the  said  John  Roake 
his  interest  in  the  undivided  moiety  of  the  said  pre- 
mises, subject  to  the  said  Henry  Roake's  life  interest, 
the  same  moiety  was  conveyed  to  Pamell  in  fee,  to 
make  him  a  tenant  to  the  prsecipe  in  a  recovery  to  be 
suffered  to  the  use  of  the  said  Henry  Roake  for  life, 
remainder  to  the  said  Sarah  Trymmer  in  fee. 
.    That  the  said  Henry  Roake  died  on  or  about  the 
15th  December,  1777 ;  and  that  the  said  Sarah  Trym- 
mer, on  the  6th  of  June  1783,  made  and  published 
her  will,  in  writing,  in  the  presence  of  and  attested  by 
three  credible  witnesses,  and  thereby  gave  and  devised 
all  her  freehold  estates  in  the  city  of  London  and 
county  of  Surrey,  or  elsewhere,  in  the  words  follow- 
ing ;  that  is  to  say, 

I  hereby  give  and  devise  all  my  freehold  estates 
in  the  city  of  London  and  county  of  Surrey,  or  else- 
*•  where,  to  my  nephew,  John  Roake,  for  his  life,  on 
'*  condition  that,  out  of  the  rents  thereof,  he  do  from 
time  to  time  keep  such  estates  in  proper  and  tenant- 
able  repair ;  and  on  the  decease  of  my  said  nephewy 
'*  John  Roake,  I  devise  all  my  said  estates,  subject  to 
'*  and  chargeable  with  the  payment  of  30  /.  a  year  to 
'^  Ann,  the  wife  of  the  said  John  Roake,  for  her  life, 
by  equal  quarterly  payments,   to  and  among  his 
children  lawfully  begotten,  equally  at  the  age  of 
twenty-one,  and  their  heirs  as  tenants  in  common ; 
**  but  if  only  one  child  shall  live  to  attain  such  age,  to 
^'  him  or  her,  at  his  or  her  age  of  twenty-one ;  and  in 
f*  case  my  said  nephew,  John  Roake,  shall  die  without 
'^  lawful  issue,  or  such  lawful  issue  shall  die  before 
f*  twenty-one,  then  I  devise  all  the  said  estates,  charge- 
^'  able  with  such  annuity  of  30  /.  a  year  to  the  said 
f '  Ann  Roake  for  her  life,  in  manner  aforesaid,  to  and 
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1S29.  "  among  my  nephewa  and  nieces,  Miles,  Thomai^ 
*^  John,  James  and  Sarah  Penfold,  and  Siisaimk 
'*  Longman,  or  such  of  them  as  shall  be  then  Uriiig, 
*^  th^ir  heirs  and  assigns  fionr  ever." 

The  special  rerdict  then  stated,  that  die  said  Sandi 
Trymmer,  on  the  4th  December  1786,  died  without 
reroking  her  said  will,  the  said  Joha  Roake  being*  thea 
living  and  her  heir  at  law ;  and  that  the  said  Saxdi 
Trymmer  had  not  at  the  time  of  making  her  said  will, 
or  at  the  time  of  her  deadi,  any  other  freehold  lands, 
tenements  or  hereditaments  in  the  coonty  of  Somyv 
tban  those  mentioned  in  the  declaration. 

That  by  indenture  quadrupartite  of  the  d6th  ApA 
nSJi  between  the  said  John  Roake,  nephew  and  heir 
a,t  law,  and  also  the  devisee  foi  life  named  in  tii8;wiB 
of  the  said  Sarah  Trymmer,  of  the  ficat  part ;  the  apad 
Miles  Poole  Penfold,  Thomas  Peolbtd,  John  Wbrnham 
Penfold,  James  Penfold^  Sarah  Penfbid,  spinster^  and 
Susannah  Longman*  spinster,  the  said  nephewa  and 
xueces  and  devisees  in  reversion  named  io  tliesaid 
will  of  the  said  Sarah  Trymmer,  ef  the  second  pent ; 
the  said  B.  Pamell  of  the  third  part ;  and  Thomas 
Holland  of  the  fourth  part ;  after  reciting  among  other 
things  the  death  of  the  said  Sarah  Trymmeir  on  the  4di 
of  December  178^>  and  that  a  recovery  had  never 
been  suffered  pursuant  to  the  deed  of  the  7th  of  Sep 
timber  177^^  it  was  agreed  that  the  said  Thomas 
Holland  should  recover  the  said  tenements  wtdi  the 
appurtenances  against  the  sajd  B.  Pamell,  as  teiiaat  to 
the  praecipe  in  a.  recovery,  to  enure  to  the  same  i»es 
as  those  expressed  in  the  said  Sarah  Trynwaieire  wi% 
or  such  of  them  as  were  capable  of  tsking  effect 

That  a  common  reeQvery  Qf  one  moiety  wn9  anfiiered 
accordingly. 

That  by  an  indeotoe  of  the  S^  of  November  1789; 


ON  APPEALS  AND  WBITS  OF  EBBOR.  44  V 

and  duly  executed,  between  the  said  John  Roake  aad  Jl^^ 
Richard  Nowell,  Roake  covenanted  to  levy  a  fine  of 
liie  tenements  mentioned  in  the  declaration  to  Nowell 
and  his  heirs,  to  the  use  of  Roake  and  his  heirs,  and 
tiiat  a  fine  was  levied  accordingly  in  Michaelmas 
tenn  SO  Geo.  S. 

That  by  indentures  of  lease  ^nd  Felease  of  the  3d 
and  4th  of  July  1797>  s^d  duly  executed,  the  release 
being  made  between  the  said  John  Roake  and  Eliza- 
be&  his  wife  of  the  first  part,  the  said  Richard  Nowell 
of  Ike  second  part,  and  John  Radclifie  of  the  third  part;, 
the  premises  were  conveyed  to  Nowell  in  fee,  to  make* 
him  tenant  to  the  praecipe  of  a  recovery  to  be  suflfered 
for  the  purpose  of  barring  all  estates  tail  and  remaindera 
and  reversions  to  the  use  of  such  person  er  persons  as 
the  said  John  Roake  should  appoint,  and  for  de&ult 
of  appointment,  to  the  said  John  Roake  in  fee. 

That  a  common  recovery  was  suffered  accordingly. 

The  special  verdict  then  stated,  that  by  indentures  of 
lease  and  release  and  appointment,  made  the  20th  and 
21st  of  May  1802,  between  the  said  John  Roake  of 
ttLe  first  part,  the  said  Richard  Nowell  of  the  second 
party  John  Atkinson  of  the  third  part,  William  Smith 
of  the  fourth  part,  and  William  Atkinson  of  the  fifUi 
part;  the  said  John  Roake,  in  consideratioQ  of  1,220/. 
purchase  money,  58&L  2^.  2^  of  which  was  paid  to* 
William  Smith,  and  637 /L  17^*  lOd.y  the  residue,  to 
Roake,  appointed  and  graated  and  released  all  the  tene«- 
ments  in  the  declaration  mentioned  to  such  uses  as 
Richard  Nowell  should  appoint,  and  in  default  of  ap** 
pointment,  to  Nowell  for  life,  remainder  to  J.  Atkinson 
aa  a  trustee  to  bar  dower,  remainder  to  the  heirs  of 
NowelL 

That  the  said  John  Roake  died  on  the  19th  of  Febru- 
ary 180S,  and  left  the  defendants,  John  Henry  Roake, 
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1829.  Thomas  William  Roake,  Elizabeth  Roake,  and  Geofge 
\q\^^  Roake,  who  were  his  only  children,  him  surviving;  and 
V.  that  the  said  John  Henry  Roake  was  bom  on  the  SOdi 
November  1787,  the  said  Thomas  William  Roake  on 
the  25th  of  August  1789»  the  said  Elizabeth  Roake 
on  the  4th  of  March  1793,  and  the  said  Greorge  Roake 
on  the  12th  of  May  1795. 

The  special  verdict  then  stated  the  demise  on  the 
Sd  of  July  1811,  by  No  well  to  the  plaintiflf  bdow, 
John  Denn,  on  which  the  action  of  ejectment  was 
brought,  and  the  special  verdict  found,  which  .wai 
argued  twice ;  first  in  Trinity  term  1824,  and  secondly 
in  Michaelmas  term  in  the  same  year,  when  the  Court 
took  time  to  consider  ,their  judgment,  and  in  Trinitjr 
term  1825  gave  judgment  for  the  defendants  in  the 
ejectment. 

The  questions  stated  to  be  argued  were  : 

First — Whether,  under  Mrs.  Trymmers  will,  the 
children  of  John  Roake  took  contingent  remainden, 
and  were  barred  by  the  fine  of  Michaelmas  term 
30  Geo.  3. 

Second. —  Whether,  as  to  a  moiety,  Mrs.  Trynuner*8 
will  was  a  valid  execution  of  the  power  of  appoint- 
ment reserved  by  the  deed  of  26th  April  1750 ;  and 
whether  the  estate  tail  which  John  Roake  took  under 
that  deed,  in  default  of  appointment  by  the  said  Sarah 
Scott  (afterwards  Sarah  Trymmer),  was  barred  by  the 
recovery  suffered  in  Trinity  term  37  Geo.  3.  Bvt 
the  argument  was  confined  by  the  Court  to  the  question 
on  the  execution  of  the  power  of  appointment ;  the  first 
question  having  been  decided  on  this  same  wiU,  in 
the  House  of  Lords,  in  the  case  between  Randoll  and 
others,  plaintiffs,  and  the  now  plaintiffs  in  error,  wbo^ 
with  their  deceased  sister,  were  the  defendants  in 
error  in  that  case.     The  same  question  had  also  then 
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beea  decided  in  the  case  of  Doe  v.  Nofwelly  1  M.  and  i829. 
S.  S^,  between  the  same  parties  as  in  the  present  case, 
except  the  nominal  plaintiffs.  Although  the  judgment 
ol*  the  Court  of  Common  Pleas  was  not  given,  as 
appears  by  the  record,  until  the  14th  June,  Trinity 
term  1825,  the  opinion  of  the  Court  was  pronounced 
in  Hilary  term  1825,  and  the  defendant,  Nowell, 
prematurely  brought  his  writ  of  error,  tested  the  10  th 
February,  and  returnable  in  fifteen  days  of  Easter,  the 
first  return  of  the  following  Easter  term  in  the  King's 
Bench,  on  which  he  assigned  general  errors  in  Michael* 
mas  term  1825,  and  the  now  plaintiffs  in  error  joined 
in  error,  and  the  same  was  argued  in  Trinity  term 
1826 ;  and  the  Court  having  taken  time  to  consider, 
afterwards,  during  the  same  term,  reversed  the  judg- 
ment of  the  Court  of  Common  Pleas.  (See  B.  &  C. 
vol.  5,  part  3,  p.  720.)  Upon  which  judgment  of 
leversal,  the  defendants  below  brought  the  present 
writ  of  error  in  the  House  of  Lords,  and  have  assigned 
general  errors,  and  the  special  error  in  the  record 
arising  from  the  fact  above  mentioned ;  namely,  the 
return  of  the  writ  of  error,  which  was  brought  by  the 
plaintiff  below,  on  the  judgment  of  the  Court  of 
Common  Pleas,  before  the  judgment  was  given ;  and  ^"^"^  *"  ^®™' 
the  plaintiffs  in  error  (the  defend£ints  in  the  original 
ejectment)  prayed  that  the  judgment  of  the  Court  of 
lUng  s  Bench  might  be  reversed,  for  the  following, 
among  other  reasons : 

1. — In  matter  of  form.  There  was  such  a  defect 
ia  the  writ  of  error  in  the  King's  Bench,  as  was  not 
amendable  or  curable  under  the  statute  5  Geo.  1,  c.  IS, 
and  the  writ  of  error  ought  to  have  been  quashed. 
(See  Wright  v.  Cannings  2  Strange,  807 ;  Canning  v. 
Wright  J  2  Lord  Raymond,  1531,  S.  C. ;  Vice  v.  Burton^ 
S.  Strange,  891>  S.  P. ;  and  in  addition  to  those  cases, 
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1829.  Rejeindoz  v.  Randolph^  Q  Strange,  8S4;  and  YFi2iofi  t. 
Ingoldsby ,  S  Lord  Raymond,  11790  In  the  last  case, 
<^^  the  Court  said,  though  the  record  was  transcribed  after 
judgment  given,  the  record  was  not  to  be  considered  as 
removed ;  and  in  Vice  v.  Burton^  the  plaintiff  in  error 
took  the  exception  after  failure  of  an  objection  in 
argument  in  error : — and  in  Rgeindoz  r.  Rando^  the 
writ  of  error  returnable  before  judgment  given  was 
quashed,  and  the  plaintiff  in  error  paid  costs.  la 
SoYnervilk  v.  WhitCy  6  £ast,  145,  the  writ  of  error, 
though  returnable  before  the  judgment  given,  operated 
as  a  supersedeas  upon  the  judgment,  because  the  judg- 
ment, when  signed  in  the  same  term,  relates  back  Id 
the  first  day  of  term ;  and  in  Hill  v.  Tebb,  1  N.  & 
S98,  it  was  held  that  a  writ  of  error  might  be  made 
returnable  before  the  day  on  which  the  judgment  is 
actually  signed,  if  the  writ  of  error  and  judgment  are 
of  the  same  term :  the  reason  of  the  two  last  decinons 
seems  to  confirm  the  authority  of  the  cases  before  cited, 
the  writ  of  error  and  the  judgment  in  each  of  those 
cases  not  being  of  the  same  term.  The  judgment  m 
the  action  is  the  true  foundation  of  the  writ  of  error, 
(Gravall  v.  Stimpsofiy  1  B,  &  P.  479),  and  the  enor 
objected  in  this  case  is  similar  to  that  of  bringing  an 
action  before  the  cause  of  action  accrued,  which  would 
be  ground  for  a  writ  of  error. 

2. — On  the  merits.  The  will  of  Sarah  Trymmer 
was  a  good  execution  of  her  power,  on  the  authority  (A 
the  case  of  Standen  v.  Starukn,  2  Ves.  jun.  589.  Fw 
at  the  time  of  making  her  will,  she  had  no  freehold 
estates  in  the  county  of  Surrey,  except  the  undivided 
moiety  of  the  tenement  in  the  coun^  of  Surrey,  which 
was  subject  to  her  power  of  appointment.  Consequeally 
her  will  would  have  been  totally  inoperative  at  law  as 
to  any  tenements  in  the  county  of  Surrey,  unless  it 
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were  allowed  to  operate  as  an  execution  of  the  power.  1 829. 
It  appears  from  the  printed  reports  of  this  case,  in 
«  Bingh.  497f  Doe  v.  Roake,  and  5  Bam.  &  C.  720,  J 
Demi  V.  Roake,  that  the  Courts  below  reasoned  upon  the 
assumption  that  Sarah  Trymmer  was  seised  in  fee  of 
one  undivided  moiety  of  the  tenements  in  the  county 
of  Surrey,  and  was  seised  of  the  other  moiety  for  life, 
with  a  power  of  appointment ;  whereas  it  is  apparent. 
Upon  the  face  of  the  special  verdict,  that  she  was  not 
seised  in  fee  of  one  moiety,  inasmuch  as  the  recovery 
intended  to  be  suffered  in  pursuance  of  the  deeds  of 
September  1775  was  not  suffered  till  after  her  death, 
ccmsequently  the  legal  estate  conveyed  by  those  deeds 
remained  vested  in  Pamell,  and  never  did  vest  in 
Sarah  Trymmen 

The  defendant  in  error  prayed  that  the  judgment 
might  be  affirmed,  for  the  following,  among  other 
reasons: 

1 «  As  to  the  question  of  form,  because  the  plaintiffs 
in  error  having  joined  in  issue  on  the  writ  of  error,  are 
estopped  and  precluded  from  objecting  to  the  irregula- 
rity, if  any,  in  the  proceedings. 

To  have  availed  themselves  of  the  insufficiency  of 
the  writ  of  error,  they  ought  to  have  put  a  plea  on  the 
record  applicable  to  the  case. 

2.  As  to  the  merits,  because  Mrs.  Trymmer  did  not 
express  any  intention  to  exercise  her  power :  and  it  is 
a  rule  of  law  that  general  words  shall  not  amount  to  an 
exercise  of  a  power  of  appointment  unless  the  langruage 
of  the  instrument  has  reference  to  the  power,  or  would, 
in  the  genuine  and  legal  import  of  the  language,  fail  of 
effect  unless  it  amounted  by  construction  to  an  execu- 
tion of  the  power. 

In  this  case  no  reference  is  made  in  the  will  of  Mrs. 
Trymmer  to  the  power,  and  the  language  of  her  will 
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I82P.       Las  full  operation  by  its  application  to  property  of 
which  Mrs.  Trymmer  was  seised  in  fee. 

The  case  was  argued  in  May  1829,  the  Judges  being 
present,  and  on  the  merits  the  following  cases  were 
cited  : — Clerks  {Sir  Ed.)  case,  6  Co.  17 ;  Maddimi 
V.  Andrew^  1  Ves.  sen.  51 ;  Andrews  v.  Emmot^  i  Bro.  Ch. 
Cas.  297 ;  Langham  v.  Henny^  3  Ves.  467;  ^Jp  portt 
Caswaliy  1  Atk.  559 ;  Nannock  v.  Harton^  7  Ved.  S91; 
Bennet  v.  Aburrcm^  8  Ves.  609 ;  Bradley  v.  fVescoU^ 
13  Ves.  445 ;  Jones  v.  Tucker^  2  Mer.  533  ;  Jone^  t. 
Currie^  1  Swanst.  66;  Coates  v.  Kingy  Privy  Com^ 
cil,  1821,  (cited  in  Roake  v.  Derm);  Morgan y. 
Surman^  1  Taunt.  289;  Roach  v.  Wadham^  6  Eas^ 
289 ;  Dillon  v.  DilUm,  1  Ball  &  Beatty,  77 ;  Hala 
V.  Margerum,  3  Ves.  299 ;  Commendam  Case,  Hob. 
159, 160. 

The  Lords  did  not  think  it  necessary  to  give  any 
judgment  on  the  question  of  form ;  and  on  the  merits^ 
the  following  question  was  put  to  the  Judges:— 
"  Whether  the  will  of  Sarah  Scott,  or  Trymmer,  was 
"  a  good  execution  of  her  power  of  appointment." 
Feb.  16, 1830.  On  the  I6th  February  1830,  the  Lord  Chief  Baroib 
u  gment.     Alexander,  delivered  the  opinion  of  the  Judges. 

^""Baroi!"^        ^^^  Chief  Baron ;— The  Judges,  my  Lords,  findiw 

difficulty  in  this  case,  and  there  is  no  diflference  of 
opinion  among  them.  The  question  put  to  us  by  yoor 
Lordships  is,  "Whether  the  will  of  Sarah  Scott,  or 
Trymmer,  was  a  good  execution  of  her  power  of 
appointment."  The  facts  of  the  case,  as  stated 
in  the  special  verdict  are,  that  in  1749,  Miles  Poole 
was  seised  in  fee  of  certain  tenements  and  premises  iii 
London  and  the  county  of  Surrey.  After  his  death 
the  estates  descended  to  his  two  daughters,  one  of 
whom  was  married  to  Thomas  Scott,  the  other  to  Heorj 
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Roake.  In  17^0,  Scott  and  his  wife,  and  Roake  and  is29. 
his  wife,  suffered  a  recovery,  and  it  was  by  the  convey-  ^^^^^ 
ance  declared  that  the  recovery  should  enure  to  the 
following. uses,  viz. : — 1st,  as  to  one  undivided  moiety 
of  .the  tenements,  to  the  use  of  Scott  for  life,  remainder 
to  the  use  of  Sarah  his  wife  for  life,  remainder  to  the 
use  of  such  persons  as  Sarah  Scott  should  by  deed  or  Power  of 
will  appoint,  remainder  to  the  children  of  Sarah  Scott  ^^^^ 
and  her  husband  in  tail,  &c. ;  remainder  to  Mrs.  Roake 
for  life,  remainder  to  her  children  in  tail,  &c. ;  with 
other  remainders  not  necessary  to  detail :  the  moiety  of 
Mrs,  Roake  and  her  husband  was  settled  to  Roake  for 
life,  remainder  to  his  wife  for  life,  with  a  similar 
power  of  appointment  as  that  to  Sarah  Scott  (or  Trym- 
mer,  as  she  was  called,  from  her  having  married  a 
second  husband  of  that  name,  a  fact  not  material  here,) 
remainder  to  their  child  or  children  in  tail,  &c.  In  17^8 
Scott  died  without  issue,  and  his  widow  married  John 
Trjrmmer,  who  in  I766  also  died  without  issue,  leaving 
Sarah  surviving.  The  special  verdict  then  stated  that 
in  May  1775  Elizabeth  Roake  died,  leaving  her 
husband  Henry  Roake,  and  her  son  and  only  child 
John  Roake,  surviving,  and  without  having  made  any 
appointment.  In  September  177^,  Sarah  Trymmer 
(mrchased  from  her  nephew  John  Roake,  with  the  con- 
currence of  his  father  Henry  Roake,  and  subject  to  the 
life  estate  of  Henry,  the  undivided  moiety  of  the  Roakes 
in  fee.  The  verdict  then  stated  *that  Henry  Roake  died 
ia  1777?  and  Sarah  Trymmer  then  became  entitled  to 
the  moiety  of  the  Roakes  in  fee,  with  her  own  original 
ftipiety  as  tenant  for  life,  with  power  of  appointment 
in  fee. 

Such  was  the  situation  of  Mrs.  Trymmer,  when  in  will  of  Sarah 
1783  she  made  her  will,  and  that  part  of  it  to  which  TrmnTe'r. 
yx>ur  Lordships'  question  refers  is  in  these  words.:  '^  I 
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hereby  give  and  devise  all  my  freehold  estates  in  the 
ci^  of  London  and  coun^  of  Surrey,  or  elsewhere, 
to  my  nephew  John  Roake  for  his  lifei  on  conditicm 
that,  out  of  the  rents  thereof,  he  do  from  time  to 
time  keep  such  estates  in  proper    and  tenantable 


repair 


» 


This  is  all  that  is  material,  but  I  will  read  the  rest  ni 
this  passage,  not  for  what  it  contains,  but  in  order  to 
show  what  it  does  not : 

"  And  on  the  decease  of  my  said  nephew  John 
Roake,  I  devise  all  my  estates,  subject  to  and  charge- 
able with  the  payment  of  30  /.  a  year  to  Anne,  die 
wife  of  the  said  John  Roake,  for  her  life,  by  equal 
quarterly  payments,  to  and  among  his  children  law- 
fully begotten,  equally  at  the  age  of  twenty-one^ 
and  their  heirs  as  tenants  in  common;  but  if  only 
one  child  shall  live  to  attain  such  age,  to  him  or  her 
at  his  or  her  age  of  twenty-one.  And  in  case  my 
said  nephew  John  Roake  shall  die  without  lawful 
issue,  or  such  lawful  issue  shall  die  before  tweasttj- 
one,  then  I  devise  all  the  said  estates,  chargeable 
"  with  such  annuity  of  30  /.  a  year  to  the  said  Annfl 
Roake  for  her  life,  in  manner  aforesaid,  to  and  among 
my  nephews  and  nieces,"  &c. 
We  are  of  opinion  that  this  will  is  not  an  executum 
of  the  power  reserved  to  Sarah  Scott,  or  Trynmier,  bf 
the  settlement  of  1750.  There  are  many  cases  bea^ 
ing  on  this  question,  and  there  are  few  subjects  on 
which  the  decided  cases  have  been  so  uniform  in  esta- 
blishing the  law. 

Of  all  the  cases,  commencing  with  Sir  Edwori 
Ckres  casCy  in  6  Rep.,  and  coming  down  to  the  present 
time,  there  is  not  one  instance  in  which  a  power  of 
appointment  has  been  held  to  be  executed  by  a  will, 
unless  there  is  a  reference  in  the  will   either  to  thfe 
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power  or  to  the  property  which  is  the  subject  of  it,  or  J^29- 
unless  the  instrument  be  totally  inoperative  without 
supposing  an  execution  of  the  power.  The  testatrix 
in  this  case  had  the  absolute  property  in  a  moiety  of 
these  tenements,  and  the  devise  of  that  moiety  is  quite 
sufficient  to  satisfy  the  words  of  the  will ;  the  words 
are  perfectly  satisfied  on  the  supposition  that  she 
meant  to  devise  only  that  undivided  moiety  in  which 
she  had  the  absolute  property. 

It  has  been  argued  that  diis  is  a  question  of  inten- 
tion, and  so  it  is,  but  then  there  are  rules  by  which  the 
intention  is  to  be  collected,  and  it  would  be  dangerous 
to  leave  a  question  of  this  kind  to  loose  and  vague  con* 
jecture ;  and  on  that  principle  Sir  W.  Grant,  M.  R., 
acted  in  the  case  of  Janes  v.  Tucker^  S  Mer.  5Sd» 

The  only  matter  that  can  raise  a  doubt  on  the 
-subject,  is  the  condition  imposed  by  the  devise  on  the 
tenant  for  life  to  keep  the  premises  in  tenantable  repair. 
But  we  are  of  opinion  that  this  is  not  a  sufficient  indi«> 
cation  of  intention  to  dispose  of  the  undivided  moiety 
over  which  the  testatrix  had  only  a  power  of  appoint- 
ment )  and  we  cannot  give  a  difierent  opinion  without 
contradicting  a  long  series  of  decisions.  There  is  no 
incongruity  in  supposing  a  tenant  for  life,  under  these 
circumstances,  to  be  bound  to  keep  the  tenements  in 
repair  for  the  benefit  of  those  in  remainder ;  and  upon 
the  whole,  we  are  of  opinion  that  this  will  does  not 
operate  as  an  execution  of  the  powen 

Lard  Chancellor : — There  does  not  appear  to  be  any  Loid  Chan- 
real  difficulty  in  this  case.     The  history  of  this  case  is      ^* 
this :  It  was  an  action  of  ejectment  brought  in  the  Court 
of  Common  Pleas  to  try  the  title  to  certain  tenements 
and  premises  in  the  county  of  Surrey,  and  a  special 
verdict  was  found  on  which  the  case  came  before  the 
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1829.^      Court,  and  judgment  was  given  for  the  defendants; 
but  on  error  brought  in  B.  R.,   that  judgment  was 
reversed.     The  judgment  in  B.  R.  came  on  error  heie^ 
and  as  the  Courts  below  had  differed,  it  was  thought 
proper  to  call  for  the  attendance  of  the  Judges  generally 
to  hear  the  case  argued.     After  the  case  was  argued, 
this  question  was  put  to  the  Judges:     Whether  the 
will  operated  as  an  appointment  on  that  moiety  of  the 
property  which  the  testatrix  held  as   tenant  for  life 
with  power  of  appointment  ?    The  Judges  have  now 
given  their  unanimous  opinion,  that  the  power  has  not 
been  executed.     The  state  of  the  facts  in  a  few  words 
is  this :  the  testatrix  had  one  moiety  of  the  property 
in  fee,   the  other   as    tenant  for  life  with  power  of 
appointment  in  fee ;  and  the  question  is,  whether  die 
will  operated  as  an  appointment  of  that  latter  moiety. 
The  only  material  words  of  the  will  are,  *^I  hereby 
'^  give  and  devise  all  my  freehold  estates  in  the  city  of 
"  London  and  county  of  Surrey,  or  elsewhere,  to  nqr 
*^  nephew  John  Roake,  for  his  life,  on  condition  that, 
^^  out  of  the  rents  thereof,  he  do  from  time  to  time 
'*  keep  such  estates  in  proper  and  tenantable  repair." 
The  law,  as  applicable  to  this  point,  rests  on  a  long 
series  of  cases  from  Sir  Edward  Clere's  case  (6  Rep* 
17)  to  this  time.     If  the  will  does  not  refer  to  die 
power  nor  to  the  subject  of  it,  and  if  the  words  of  it  may 
be  satisfied  without  supposing  an  intention  to  execute 
the  power,  then  unless  the  intent  to  execute  the  power 
is  clearly  expressed,  it  is  no  execution.     Here  there  is 
no  reference  to  the  power,  and  the  property  in  fee  is 
sufficient  to  satisfy  the  words.     There  is  not  sufficient 
therefore  to  satisfy  me,  and  I  am  bound  to  see  that 
I  am  clearly  satisfied,  that  the  testatrix  by  her  wlB 
intended  to  execute    the  power;    and  whatever  my 
private  opinion  may  be   as   to  the  particular  case. 
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although  that  may  not  be  decidedly  in  accordance  with       1 329. 
the   general  law,  I  cannot  consistently  act  upon  it. 
I  am  of  opinion,  therefore,  that  the  judgment  of  the 
Court  of  King's  Bench  ought  to  be  affirmed. 

Lord  Wynford: — It  is  not  my  intention  to  trouble  Lord  WynfowL 
your  Lordships  at  any  length  with  reference  to  this 
case ;  but  I  believe  that  nine  hundred  and  ninety*nine 
persons  out  of  a  thousand  would  say,  on  reading  this 
will,  that    the  testatrix  did  intend  by  it  to  pass  her 
whole  property,  and  this  is  a  question  of  intention.     I 
agree,  however,  with  the  Lord  Chief  Baron  that  there 
are  certain  rules  by  which  the  intention  is  to  be  col- 
lected, but  I  think  they  are  bad  rules,  and  I  hope  they 
will  not  long  continue  to  be  binding  on  the  Judges.     I 
know  that  it  was  decided  in  «Si>  Edward  Ckres  casCy 
that  a  will  cannot  operate  as  an  execution  of  a  power 
unless  it  refers  to  the  power  or  the  subject  of  it,  or 
unless  the  will  can  have  no  operation  without  supposing 
that  an  execution  of  the  power  was  intended.     But 
I  conceive  that  here  the  estate  or  subject  of  the  power 
is  referred  to  in  the  will,  and  that  this  is  a  case  that 
never  occurred  before.      It  is  difficult  sometimes  even 
for  lawyers  to  know  and  apply  the  law  in  certain  cases, 
and  yet  you  are  to  suppose  that  this  poor  woman  knew 
that  as  to  an  undivided  moiety  of  these  tenements  she 
had  the  fee,  and  as  to  the   other  moiety  that  she  was 
only  tenant  for  life,  with  a  power  of  appointment,  and 
that  special  words  were  necessary  to  pass  that  moiety ! 
The  words  of  the  will  are,   I  give  and  devise  all  my 
estates  in  London  and  Surrey,  and  she  adds  a  condition 
to  repair,  yet  it  is  said  that  these  words  may  be  satisfied 
by  supposing  that  they  refer  only  to  that  moiety  which 
she  had  in  absolute  property ;  but  I  defy  any  ingenuity 
to  show  that  the  words  applied  only  to  the  one  moiety 
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and  not  to  the  other ;  that  the  tenant  for  life  was  to 
repair  one  moiety  and  leave  the  other  unrepaired.  The 
testatrix  is  clearly  speaking  of  the  whole  of  her  property, 
and  this  will  may  be  held  to  apply  to  all,  and  to  be 
an  execution  of  the  power,  in  perfect  consistency  with 
the  doctrine  of  Sir  Edward  Clere's  case.  This  is  my 
own  opinion,  but  as  long  as  I  sit  here  I  will  not  insist 
upon  acting  on  my  opinion  when  it  is  in  opposition  to 
the  opinions  of  all  the  Judges}  and  therefore  I  agree  that 
the  judgment  of  the  Court  of  King's  Bench  ought  to 
be  affirmed. 


Lord  Tenttr- 
den. 


Lord  Tenterden: — My  opinion,  my  Lords,  is  is 
accordance  with  that  of  the  Judges.  I  think  that  it  is 
the  better  course  to  abide  by  general  rules  and  prin- 
ciples, and  not  to  be  led  aside  by  subtle  distincti(Mi8 
and  considerations  of  hardships  in  particular  cases; 
otherwise  one  uncertainty  will  arise  after  another,  and 
the  end  will  be  inextricable  confusion. 


Judgment  of  the  Court  of  King  s  Bench  acccHdioglj 


AFFIRMED. 
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IN    ERROR, 

FROM  THE  COURT  OF  EXCHEQUER  CHAMBER^  IRELAND.      ^^^  ^^7> 

lOth  JunOy 


1829. 
v^-v — ' 

Office  of  Clerk 


Harding      ...    Plaintiff  in  Error. 

Pollock  and  Another  -  Defendants  in  Error,     of  the  Peace. 

# 

The  right  of  direct  appointment  to  the  office  of  Clerk  of  the 
Peace  is,  by  law,  in  the  Custoi  Rotulorum,  and  not  in  the 
Crown. 

In  the  year  1768,  his  late  Majesty  Geo.  3  appointed.  Separate  ap- 
t^  letters  patent,  Charles,  Earl  of  Drogheda,  to  be  the  Crown  and 
Custos  Rotulorum  of  the  King's  and  Queen's  counties  in  offijl^of  deA 
Ireland,  and  the  Earl,  in  Vjll%  appointed  Edward  of  the  peace. 
Moore  Dowden  to  be  clerk  of  the  peace  for  the  King's 
county,  which  office  Dowden  held  till  the  time  of  his 
death  in  1789.     In  that  year  the  Earl  appointed  Henry 
Harding,  the  plaintiff  in  error,  to  the  office  of  clerk  of 
the  peace  for  the  King's  and  Queen's  counties.     By 
letters  patent,    dated    July  1798,   his  late   Majesty 
Geo.  3  granted,  among  other  things^  the  office  of  clerk 
of  the  peace  of  the  King's  county  to  the  defendants  in 
error. 

In  Michaelmas  term  1818  the  defendants  in  error 
brought  an  action  for  money  had  and  received,  in  the 
Irish  Court  of  Common   Pleas,  against  the  plaintiff 
in  error,  to  recover  the  emoluments  of  the  office,  and 
the  plaintiff  in  error  pleaded  the  general  issue,  and 
another  plea  not  material.     On   special   verdict,  the  ^^^^^^ 
Court  of  Common  Pleas,  in  18S1,  gave  judgment  for  below  that  the 
tbe  defendants  in  error,  which  judgment  was  affirmed  TObtoeaf^as 
by  Ae  Co»rt  of  Exchequer  Chamber  in  1823,  aod  from  ^  ^  Qto^fn. 
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1829.  that  judgment  the  plaintiff  in  error  brought  his  writ 
of  error  returnable  in  Parliament. 
For  the  plaintiff  in  error,  in  the  House  of  Lords, 
and  another,  some  irregularities  in  the  proceedings  of  the  Court  of 
Common  Pleas^  and  some  inconsistencies  in  the  special 
verdict,  were  urged  as  reasons  for  a  venire  de  novOy  and  it 
was  also  relied  on,  with  the  same  view,  that  the  hct, 
whether  the  defendants  in  error  had  been  admitted  to 
the  office,  was  left  doubtful ;  and  to  show  that  a  paten- 
tee of  the  Crown  required  admission  to  entitle  him  t^ 
sue,  the  following  authorities  were  cited: — 1  Mod. 
Rep.  122;  Wit  ham  v.  Lewis,  1  Wils.  48.55;  Dun- 
comb  V.  IVinkfieldy  Hob,  254 ;  Kynaston  v.  Mayor  of 
Shrewsbury^  Str.  1051 ;  Harwood  v.  Goodright,  Cowp» 
91 ;  Grant  v.  Aslk,  Doug.  703;  Parker  v.  WiUi^ 
1  T.  R.  733. 

But  the  great  point  in  the  cause,  and  that  on  whick 

the  judgment  of  the  Lords  turned,  was,  whether  the 

right  of  direct  appointment  to  the  office  of  cleric  of  the 

peace  was  in  the  Ciistos  Rotulorum^  or  in  (he  Crbwn« 

For  the  plaintiff  in  error,  it  was  contended  that  it  was 

in  the  Gustos j  and  the  following  authorities  were  cited:— 

Lambard's  Eirenarchia,  387 ;  12  Ric.  2,  c.  10 ;  STJ 

Hen.  3,  c.  1 ;  10  Car.  1  (Irish),  Sess.  2,  c.  19  J  8ni» 

Y.  Firebrass,  1  Sa.  Ch.  439  ;  3  Bac.  Abr.  title  OJke, 

letter  (C);  1  Rol.  Abr.  230,  plac.  9;  Mitton's  case, 

2  Co.  Rep.  part  4,  32 ;  33  Hen.  8,  c.  13 ;  2  Co.  JnsL 

c.  17,  p.  30  (referring  to  M.  Charta) ;    Greenwood 

revised,  p.  5 ;  Harcourtv.  Fox,  l.Show.  426. 506. 51 6. 

550 ;  1  Will.  &  Mar.  c.  21 ;  Owen  v.  Saunders^  2  Salfc 

467 ;  4  Com.  Dig.  115 ;  Rex  et  Reg.  v.  Evans,  4  Mod. 

31 ;  4  Vin.  Abr.  title  Clerk  of  Peace,  letter  (A.)  plac.  8 ; 

Wood.  Inst.  481;  Dalt  Just.  c.  185,  p.  513;  JenL 

Rep.  216 ;   (Irish  Acts,  13,  14  Geo.  3,  c.  26 ;  23,  .24 

Geo.  3,  c.  39 ;  23,  24  Geo.  3,  c.  41  ;   SS  Geo.  3, 


ON  APPEALS  AND  WRITS  OF  ERROR. 


455t 


HARDING 

V. 
POLLOCK 

and  another. 


c.  29  ;  36  Geo.  3,  c.  25  ;  40  Geo.  3,  c.80)  ;  Rea:  \.  i829. 
Court  Ferguson,  1796, 1799  ;  Rea:  v.  Justices  of  King's 
County  and  Clarke,  1799, 1800;  Rea;  v.  Falkiner  and 
Justices  of  Tipperary,  1799  (these  three  last  cases 
are  Irish,  and  not  having  been  before  reported,  copies 
from  the  records  were  given  in  the  appendix  to  the 
case  for  the  plaintiflf  in  error);  1  Geo.  4,  c.  27; 
Siderfin  Rep.  7^^ ;  1  Salk.  18. 

For  the  defendants  in  error  it  was  contended  that 
the  right  of  direct  appointment,  without  the  interven- 
tiofi  6f  the  Custos,  was,  by  law,  in  the  Crown,  and  the 
following  authorities  were  cited : — 2  Co.  Inst.  496; Co. 
Lit.  90  C. ;  Gentleman  s  Case,  6  Co.  11 ;  Stat.  West. 
2d,  c.  SO ;  Rowell  v.  Prior,  2  Salk.  459 ;  Clarke  v. 
King^  3  T.  R.  47  ;  Rex  v.  Murphy  (Irish),  Hil.  term, 
IS  Geo.  1 ;  Rex\.  fVestcott,  Show.  P.  Ca.  127;  Brooke 
Abr.  title  Prescription,  plac.  4 ;  Scraggs  v.  Coleshill, 
Dyer,  175 ;  2  Roll.  Abr.  264,  plac.  4  ;  Com.  Dig.  title 
Prescription  {A.  B.)  Audit  was  contended  that  the 
authorities  relied  on  for  the  plaintiff  in  error,  when 
rightly  understood,  made  for  the  defendants  in  error, 
and  not  against  them. 

On  the  18th  May  1829,  the  Judges  of  England,  who  i8  Maj  189^ 
were  present  in  the  House  when  the  case  was  argued,  opimon. 
severally  delivered  their  opinions  ;   and  (Mr.  Justice 
Bayley  dissentiente)  the  opinion  of  the  rest  was,  that. 
the  right  of  appointment  was,  by  law,    in  the  Custos 
jRotulorum,  and  not  in  the  Crown. 

And  on  the  10th  of  June  1829,  the  House  of  Lords,  judgment, 
in  conformity  with  the  opinion  of  the  majority  of  the  xhe"°ht ?n^ 
Judges,  adjudged  that  the  judgment  of  the  Court  of  the  Custos, 

-17      1  r^y         i_         1        111  and  not  in  th« 

JtiXcnequer  Chamber  should  be  reversed.  Crowp. 
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APPEAL, 


Marcli8,l830.  FROM  THE  COURT  OF  EXCHEQUER  IN  IRELAND^ 


Landlord  and 
Tenant. 


Vesey  ....         Appellant . 

'Tenantry  Act.      BoDKiN        ....         Respondent 

Tenant  pays  money  into  court,  under  the  Tenantry  Aot,  to 
save  his  forfeiture.  The  six  months  allowed  by  the 
statute  expires  on  the  i8th  January  1824,  on  Sunday. 'The 
tenant  files  his  bill  to  redeem,  in  the  Exchequer,  on  Satur- 
day  the  17th  ;  and  the  Court  not  being  then  sitting,  and 
none  of  the  Barons  being  in  town,  one  of  them,  residing 
near  Dublin,  makes  an  order,  dated  the  i7ih,  to  pay  the 
money  into  the  Bank  of  Ireland.  This  order  is  on  the 
same  day  left  with  the  Accountant-general,  and  the 
money  is  paid  to  his  account  on  the  19th,  and  he  certifiai 
its  being  paid  in  of  that  date.  The  Court,  on  the  motion  of 
the  tenant,  makes  an  interlocutory  order  on  the  AecouaC- 
ant-general,  to  alter  the  date  of  his  certificate  from  the  igA 
to  the  17th  ;  but  this  order  reversed  on  appeal,  as  standing 
in  the  way  of  a  thorough  investigation  of  the  merits  at  the 
hearing. 

This  was  an  appeal  from  an  interlocutory  order  of 
the  Irish  Court  of  Exchequer,  made  in  a  suit  between 
landlord  and  tenant,  of  date  the  7th  May  1825. 

The  appellant,  who  was  the  landlord,  had  brought 
ejectments  against  the  respondent,  the  tenant,  to  get 
possession  of  the  lands  for  nonpayment  of  rent,  and 
the  writs  of  habere  were  executed  on  the  18th  July 

1823.  The  six  months  allowed  to  the  tenant  by  the 
Tenantry  Act,  to  redeem,  on  payment  into  court  of  the 
rent  in  arrear  and  costs,  expired  on  the  18th  January 

1824,  which  was  a  Sunday  j  and  on  Saturday,  the  17A> 
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the  tenant  filed  his  bill  to  redeem  t  but  as  the  Court        1829. 
was  not  then  sitting,  and  none  of  the  Barons  were  in       y^^^^ 
town,  one  of  them  was  applied  to  at  his  country-house,      ^l'^^^^ 
near  Dublin,  and  he,  by  an  order  dated  the  17th, 
directed  the  money  to  be  lodged  in  the  Bank  of  Ireland 
to  the  account  of  the  Accountant-general.     The  order 
was  lefk  with  the  Accountant-general  on  the  17th,  at 
five  in  the  afternoon.  The  Bank  of  Ireland  was  then 
shut ;  but  whether  the  money  was  ready  to  have  been 
paid  in  at  any  time  on  Saturday,  was  a  question.  It  was 
paid  in  on  Monday  the  19th;  and  the  Accountant- 
general  gave  a  certificate  that  it  was  paid  in  on  the 
19tfa,  pursuant  to  an  order  of  the  17th. 

Soon  after  the  filing  of  the  bill  some  notices  passed 
between  the  parties,  and  some  attempts  at  compromise 
were  made,  which  came  to  nothing. 

The  landlord  answered  in  June  18S4,  and  in  Febru- 
ary 18^  the  tenant  amended  his  bill,  and  insisted  that 
even  if  a  forfeiture  had  accrued,  the  landlord  had 
waived  it  by  his  ofier  to  compromise.  The  landlord, 
by  his  answer  of  the  2d  March  1825,  denied  this,  as 
the  ofier  had  not  been  accepted. 

In  May  18^,  the  tenant  moved  the  Court  for  an 
order  to  the  Accountant-general  to  alter  the  date  of 
his  certificate  of  the  lodging  of  the  money,  from  the  19th 
to  the  17th,  on  an  affidavit  of  belief  that  the  money  was 
ready  to  have  been  paid  in  on  the  17th,  and  that  the 
absence  of  the  Barons  from  town  was  the  cause  of  its 
not  being  paid.  The  landlord's  solicitor  made  an  affi- 
davit to  his  belief  that  the  money  was  not  ready  to  be 
paid  on  the  17th,  as  the  tenant's  attorney,  who  was  to 
pay  it,  did  not  come  to  town  on  the  17th.  The  tenant's 
attorney  made  no  affidavit. 

On  the  7th  May  1825,  the  Court  made  the  order  Order 
for  altering  the  date,  without  prejudice  to  any  other  ^P?^^^- 
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1829.  equity  which  the  landlord  might  have  at  the  hearing  of 
the  cause. 

In  July  1825,  the  landlord,  under  an  order  made  by 
the  Lord  Chief  Baron,  at  chambers,  without  prejudice, 
had  the  money  out  of  court ;  and  in  December  1826 
he  moved  the  Court  to  rescind  the  order  of  the  7^  ^ 
May  1825,  but  the  Court  declined  to  make  any  order 
to  that  effect. 

In  January  1823,  the  landlord  appealed  from  the 
order  of  the  7th  May  1825. 

For  the  appellant  it  was  contended,  that  it  was 
necessary  for  him  to  get  rid  of  the  order  and  certificate 
of  the  7th  May  1825,  because  that  order  stood  in 
the  way  of  a  fair  trial  of  the  chief,  if  not  the  only 
equity  of  the  case  at  the  hearing ;  for  the  payment  was 
there  stated  to  be  of  the  17th  of  January  1824,  whereas 
in  point  of  fact  it  was  not  made  till  the  19th ;  and  on 
the  affidavits  it  was  very  far  from  being  clear  that  the 
tenant  was  ready  with  the  money  on  the  17th,  although 
the  Court  had  been  sitting  on  that  day.  The  taking 
out  the  money  was  no  waiver  of  the  right  of  forfeiture, 
for  it  was  without  prejudice  to  the  ultimate  rights  of 
the  parties  ;  and  indeed,  whichever  way  the  question  of 
forfeiture  should  be  determined,  the  landlord  would  be 
entitled  to  the  money. 

For  the  respondent  it  was  contended,  that  the  order 
of  the  7th  May  was  without  prejudice ;  and  the  Court 
below  thought  itself  justified  on  the  affidavits  in 
making  that  interlocutory  order,  considering  that  the 
payment  on  the  19th  was,  under  the  peculiar  circum- 
stances of  the  case,  a  good  payment  under  the  statute. 
Kut  suppose  that  were  not  so,  still  the  landlord  had  by 
his  own  act  precluded  himself  from  making  the  objec- 
tion, for  the  money  had  been  paid  into  court  to  save 
the  forfeiture,  and  for  that  purpose  only,  and  as  such 
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did  or  could  the  landlord  take  it  out  of  court,  and        1829. 
having  taken  it  out,  be  thereby  waived  his  right  to 
insist  on  the  forfeiture. 

Lord  Wynford: — If  this  appeal  should  be  dismissed,  Judgment. 
the  Court  below  will  act  on  its  own  order,  and  take  it 
that  the  payment  was  made  on  the  17th,  which  probably 
would  conclude  the  whole  cause.  But  on  looking  at 
these  affidavits,  it  is  impossible  not  to  see  that  it  is 
necessary  that  the  question  should  be  sifted  much  more 
thoroughly  than  it  can  be  on  these  affidavits,  for  it 
appears  at  least  very  doubtful  whether  the  tenant's 
money  was  ready  to  be  paid  on  the  lyth.  The 
•rescinding  of  this  order  will  be  no  prejudice  to  him, 
provided  he  can  by  sufficient  evidence  show  at  the 
hearing  that  his  money  was  ready  to  be  paid  on  the 
17th,  and  probably  to  ascertain  that  point  the  Court 
may  think  it  proper  to  direct  an  issue. 

Lord  Chancellor : — lam  of  opinion  that  the  Court 
below  was  not  justified  in  making  this  order  on  these 
affidavits. 

Order  reversed. 


VOL.  I.— New  S.  K  K 
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March  12, 17, 
S2, 1830. 

Specific  per* 
formance. 
Award. 
Arbitrator. 


APPEAL 


FROM  THE   IRISH  COURT  OF  CHANCERY. 


Sir  Arthur  Chichester   - 
M*Intire,  Esquire 


Appellant. 
Respondent. 


Two  parties,  treating  for  a  lease,  agree  by  articles  in  writing 
that  the  amount  of  rent  shall  be  settled  by  arbitration  ;  the 
arbitrators,  in  case  they  disagreed,  to  have  power  to  caUio 
a  third  party,  and  his  decision,  with  that  of  one  of  die 
arbitrators,  to  regulate  the  rent.    The  arbitrators  disagree, 
and  an  umpire  is  appointed.  He,  in  making  his  valuations, 
takes  into  account  an  agreement  made  with  himself  by  the 
lessee,  to  lay  out  a  considerable  sum  in  repairs,  which 
agreement  or  obligation  the  lessor,  by  the  original  agree- 
ment between  the  parties,  has  no  power  to  enforce.     The 
arbitrator  for  the  lessee  agrees  to  the  valuation,  not  as 
the  result  of  his  own  judgment,  but  after  consulting  the 
lessee,  and  at  the  instigation  of  the  lessee's  wife.    The 
House  of  Lords,  reversing  a  decision  of  the  Court  below, 
held  that,  under  these  circumstances,  a  specific  perform- 
ance ought  not  to  be  granted. 

The  respondent  had  held  the  lands  in  question  in 
this  case  under  a  lease  for  twenty-one  years,  as  sub- 
tenant to  a  Mr.  Carey,  v\rho  held  the  lands  from  the 
Marquis  of  Donegal.  The  respondents  lease  expired 
in  1819,  but  he  held  over  till  the  latter  end  of  1821, 
by  which  time  the  appellant,  Sir  Arthur  Chichester, 
had  acquired  such  an  interest  in  the  land  (it  did  not 
exactly  appear  what)  as  to  entitle  him  to  grant  a  long 
lease  of  them.  The  respondent  applied  to  the  appel- 
lant for  a  lease  for  forty-two  years,  commencing  from 


4t 


ON  APPEALS  AND  WRITS  OF  ERROR.  4fll 

November  1821,  and  the  respondent  was  willing  to        ^830. 
grant  it,  but  they  could  not  agree  on  the  rent,  and    sirarthur 
therefore  they  agreed  that  the  amount  of  rent  should    c^'^^^t** 
be  settled  by  arbitration ;  and  as  this,  according  to    macintire. 
the  final  judgment,  forms  the  foundation  of  the  case, 
the    articles    are    set    forth  in  terms  : — **  Articles  of  Agreement, 
*^  agreement  made,  concluded  and  agreed  upon  be-  ber  1821. 
**  tween  Sir   Arthur  Chichester,  of  Green  Castle,  in 
*'  the  county  of  Donegal,  baronet,  of  the  one  part, 
and  Robert  M'Intire,  junior,  of  the  city  of  London- 
derry,  merchant,    for  and    on   behalf  of  Charles 
**  M*Intire,  of  Green  Castle,  his  father,  of  the  other 
^*  part:     Whereby   it  is   agreed,   that  the  said  Sir 
**  Arthur  Chichester  shall  grant  a  lease  unto  the  said 
**  Charles  M*Intire,  of  all  that  and  those  that  part  of 
*•  the  quarterland  called   the  Eleven  Balliboes,  com- 
"  monly  called  Green  Castle,  with  the  offices,  houses 
**  and  edifices  thereon,  and  the  lands  thereunto  belong- 
**  ing,  numbered  from  one  to  twenty-three  inclusive, 
**  and  containing,  by   a  survey   made  by  Alexander 
"  M*Arthur,  land  surveyor,  87  acres,  2  roods,  and  21 
**  perches,    Cunningham  measure,   together  with   a 
^*  sufficient  quantity  of  turbary  for  the  consumption  of 
"  and  to  be  used  on  the  premises,  provided  the  said 
**  Sir  Arthur  Chichester  is  entitled  so  to  do,  excepting 
"  and  reserving  thereout  Nos.  11,  12  and  13,  contain- 
**  ing  by  the  said  survey  IS  acres,  2  roods,  21  perches, 
**  like  measure,  all  situate,  lying  and  being  at  Green 
"  Castle,  in  the  County  of  Donegal,  for  the  term  of 
"  forty-seven  years,    to  commence  from  the    1st  of 
>*  November  last,  at  such  yearly  rent  as  shall  be  put 
*•  upon  the  same  by  the  Reverend  John  Staples,  of 
•*  Upper   Moville,  on    the  part  of  the  said  Arthur 
•'  Chichester,  and  William  Moody,  esq.  of  Newtown 
*^*  Limavady,  on  the  part  of  the  said  Charles  Mlntire ; 

K  K2 


46i  CASfiS  tN  THE  HOtrSE  OF  LORDS 

1830.  '^  and  in  case  the  said  John  Staples  and  William 
SIR  ARTHu-R  **  Moody  shall  not  agree  in  the  premises,  that  they 
cHicHESTEE  «  g\^^\\  jje  at  liberty  to  call  in  a  third  person,  vrhose 
MAciNTiREi  **  decision,  with  one  of  said  arbitrators,  shall  regn* 
*'  late  said  lease,  so  to  be  executed  by  the  said  Sir 
"  Arthur  Chichester  to  the  said  Charles  M'Intire; 
'*  and  such  lease  is  to  be  conformable  to,  and  contain 
"  the  usual  clauses,  covenants,  reservations  and  agree-^ 
*^  ments,  as  those  hitherto  granted  of  the  said  lands 
**  and  premises  by  the  Marquis  of  Donegal,  undef 
*'  U'hom  the  said  Sir  ArthurChichester  holds  the  same; 
**  and  also  a  covenant  to  prevent  the  wilful  injury  and 
**  destruction  on  the  old  Casde  on  said  premises  com 
"  venient  to  the  residence  of  the  said  Charles  M^Intire^ 
"  marked  No.  10  in  the  map  of  the  said  premises,  save 
"  and  except  such  as  may  be  occasioned  by  the  decay 
*'  of  nature.  And  the  said  Sir  Ardiur  Chichester  doth 
"  hereby  for  himself,  his  heirs,  executors,  adrainis<> 
"  trators  and  assigns,  covenant,  promise  and  agree,  to 
**  and  with  the  said  Robert  M*Intire,  junior,  on  the 
"  part  of  the  said  Charles  M'Intire,  his  executors, 
**  administrators  and  assigns,  that  he  the  said  Sir 
'^  Arthur  Chichester  shall  and  will,  at  the  costs  and 
"  charges  of  the  said  Charles  M*Intire,  execute  such 
**  a  lease  and  counterpart  thereof  unto  the  said  Charles 
"  M'Intire,  when  and  so  soon  as  the  said  yearly  rent 
"  shall  be  ascertained  by  the  persons  hereinbefore 
**  appointed  for  that  purpose  conformable  to  the 
•*  agreement,  and  subject  as  hereinbefore  mentioned. 
«^  And  the  said  Robert  M'Intire,  junior,  on  the  part  of 
"  the  said  Charles  M*Intire,  doth  hereby  for  himself, 
**  his  executors  and  administrators,  covenant,  promise 
and  agree  to  and  with  the  said  Sir  Arthur  Chiches- 
ter, his  heirs,  executors,  administrators  and  assigns, 
**  that  he  the  said  Charles  M'Intire  shall  and  will,  at 
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his  and  their  own  costs  and  charges,  accept  of  and      ,  ^^^^* , 
execute  a  lease  and  counterpart,  pursuant  to  the  said    ^ir  arthc;^ 
**  agreement,  of  the  lands  and  premises,  for  the  term    ^^'^^^^^^^^^ 
and  to  commence  as  aforesaid,  when  and  so  soon  as    macimire. 
the  said  yearly  rent  shall  be  ascertained,  and  as  the 
*•  said  lease  shall  be  tendered  for  that  purpose  by  the 
said  Sir  Arthur  Chichester,   his  heirs,   executors, 
administrators    and   assigns,  and   subject  to  such 
♦^  yearly  rent  as  the  persons  so  nominated  shall  agree 
*•  upon ;  the  first  half  yearly  payment  of  such  rent  to 
"  be  made  on  the  1st  day  of  May  next.     In  witness 
"  whereof,  the  said  parties  to  these  presents  have  here- 
^^  unto  subscribed  their  names,  and  affixed  their  seals, 
**  this  15th  day  of  December,   in  the  year  of  our 
♦'  Lord  1821." 

The  arbitrators  could  not  agree  ;  the  one  appointed 
by  the  appellant  fixing  the  rent  at  1501.  per  annum, 
the  one  for  the  respondent  at  43.  /.  or  44  /.  They 
chose  a  gentleman  of  the  name  of  Arthur  Sampson  for 
the  umpire.  The  umpire  named  60/.  per  annum  as 
the  proper  rent..  The  respondent's  arbitrator  hesitated, 
amd  before  he  determined  went  to  consult  tlie  respon- 
dent, who  appeared  to  be  unwilling  to  give  the  60  /.,  but 
his  wife  was  of  opinion  that  it  ought  to  be  given,  and 
under  her  authority  the  respondent's  arbitrator  assented 
to  the  60/.,  and  the  following  award  was  made  :-«- 
*^  Whereas,  by  a  submission  entered  into  and  duly  Award, 
**  executed  by  and  between  Sir  Arthur  Chichester,  of  isaa. 
**  Castle  Carey,  in  the  county  of  Donegal,  b^onet,  of 
"  the  one  part,  and  Robert  M*Intire,  junior,  on  the 
"  part  of  Charles  M'Intire,  of  Greencastle,  in  the  said. 
**  county,  esquire,  of  the  other  part,  it  was  agreed, 
*'  that  the  value  of  the  house  and  farm  of  Greencastle, 
containing  seventy-four  acres  by  survey,  as  now  and 
formerly  enjoyed  by  said  Charles  M^Intireiandof  which 
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1830. 


SIB  ARTHUR 
CBICHESTEK 

MACINTIRE. 


Lease  refused, 
and  bill  filed. 


Answer. 


"  the  said  Sir  Arthur  Chichester  is  landlord,  should 
**  be  submitted  to  the  award  and  determination  of  the 
"  Reverend  John  M.  Staples,  of  Moville,  in  the  county 
"  of  Donegal,  and  William  Moody,  esquire,  of  New- 
**  town  Limavady,  in  the  county  of  Londonderry ;  and 
**  in  case  they  should  not  agree,  that  then  &e  said 
^  value  should  be  left  and  submitted  to  the  award  and 
^^  determination  of  said  valuators,  and  such  third 
*^  person  as  the  said  John  M.  Staples  and  William 
^'  Moody  should  appoint ;  and  that  a  lease  for  a  term 
**  of  forty-seven  years,  commencing  at  November 
1821,  should  be  granted  by  said  Sir  Arthur  Chiches- 
ter, at  such  yearly  rent  as  should  be  fixed  on  and 
determined  by  said  arbitrators  and  umpire,  or  the 
majority  of  them.  And  whereas  the  said  John  M. 
Staples  and  William  Moody,  having  viewed  said 
house  and  farm,  and  not  having  agreed,  did  nomi- 
nate and  appoint  Arthur  Sampson,  of  Sheephill, 
esquire,  in  the  county  of  Londonderry,  umpire ;  and 
said  Arthur  Sampson  accordingly  viewed  the  same. 
Now  we,  the  said  William  Moody  and  Arthur 
Sampson,  being  the  majority  of  said  arbitrators, 
having  carefully  examined  and  considered  the  sub- 
ject matter  left  to  our  decision,  do  award,  order  and 
adjudge  the  said  house  and  farm  to  be  worth  the 
sum  of  60  /.  sterling,  which  we  award,  determioe 
and  adjudge  to  be  the  annual  rent  at  which  the 
same  shall  be  held  for  the  said  term  of  forty-seven 
years  by  the  said  Charles  M^Intire.  In  witness 
whereof,"  &c. 
The  appellant  refused  to  make  a  lease  on  the  terms 
mentioned  in  the  award,  and  the  respondent,  on  the 
31  st  of  December  1822,  filed  his  bill  in  the  Irish 
Chancery,  for  a  specific  performance,  to  which  the 
appellant    answered    that  the    award  was  made  on 
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erroneous  grounds;   a  large  deduction  of  rent  having       isso. 
been  made  on  account  of  a  sum  of  800  /.  or  900  /.  to    .,]7r! 

•^  SIR  ARTHUR 

be  laid  out  by  the  tenant  on  repairs ;  whereas  the  re-    chichester 
spondent  was  bound  to  have  kept  the  premises  in  repair    maciktibe. 
by  the  covenants  of  his  former  lease.     The  appellant 
also  set  forth  an  extract  of  a  letter  from  the  umpire  to  the 
gentleman  who  had  been  appointed  the  appellant's 
arbitrator,  of  which  the  following  extract  is  material : — 

"  Dear  Sir,  "  SheephiU,  23d  of  Feb.  1823.       ^'"^'^ 

"  After  mature  consideration  and  consultation 
with  my  father,  before  whom  I  laid  your  written 
opinion,  Mr.  Moody's,  my  own  valuation  and  obser- 
**  vations  made  on  the  spot,  I  feel  confident  that  my 
'*  award  of  60  /.  is  a  fair  rent  for  the  house,  farm,  &c. 
at  Greencastle.  Mr.  Moody  has,  after  some  hesi- 
tation, agreed  to  it,  and  we  have  both  signed  a 
"  document  to  that  effect.  I  understand  that  young 
M*Intire  thinks  the  rent  too  high  ;  and  I  doubt  not 
but  Sir  A.  Chichester  and  you  will  think  it  too  low, 
after  the  claim  you  thought  yourself  justified  in 
making  of  150  /.  This  is  then  the  reward  I  am  to 
expect  for  my  trouble ; — it  is  however  all  I  wish  for, 
as  it  proves  the  justness  of  my  decision,  I  think  it 
right  to  explain  to  you,  and  Sir  A.  Chichester,  the 
motives  upon  which  I  found  my  estimate  in  opposi- 
tion to  your's  :  that  M^Intire  is  able  to  pay  what  he 
^  undertakes  J  and  resident  on  thepremisesy  which  in  these 
"  times  must  be  considered  as  an  advantage ;  that  the 
"  acreable  rent  of  a  farm  to  a  farmer  is  not  worth  more 
than  44  /. ;  that  the  dwelling-house,  &c.  is  in  so  bad 
a  state  from  the  all-destroying  hand  of  time^  as  to 
*'  require  it  to  be  rebuilt ;  and  Mr.  M^Intire  has  agreed 
^<  to  lay  out  800  /.  or  900  /.  for  this  purpose." 

With  this  extract,  the  evidence  of  the  umpire  after- 
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Decree  ap- 
pealed from 


1830.       wards  given  in  the  cause  exactly  corresponded ;  and  the 

SIR  ARTHUR   T^spondcnt's  arbitrator  being  examined  as  to  the  cause 

CHICHESTER    ^j^y  jjg  }jad  agrccd  to  the  60  /.,  when  his  valuation  had 

MAciMTiRB.   been  only  43  /.  or  44  /.,  he  stated  that  he  consulted  the 

Arbitrator,      respondent,  and  that  he  agreed  to  the  60  /.  at  the 

solicitation  of  the  respondent's  wife. 

By  a  decree  of  the  14th  July  1824,  the  Court  re- 
ferred it  to  the  Master  to  inquire  and  report  whether^ 
at  the  time  of  the  agreement,  the  respondent  was,  in 
his  own  person,  bound  to  repair  the  premises ;  and  the 
Master  reported  that  he  was  not. 

By  a  decree  of  the  2d  December  1825,  the  report 
was  confirmed,  and  the  respondent  was  declared 
entitled  to  a  specific  performance,  on  the  terms  men- 
tioned in  the  award ;  and  the  appellant  appealed. 

A  great  deal  of  evidence  was  given  below,  and 
a  great  deal  of  argument  used,  both  below  and  above, 
as  to  the  value  of  the  premises,  and  as  to  whether  the 
respondent  was  bound  by  his  former  lease  to  repair, 
and  other  matters ;  but  the  main  point  relied  upon 
above  by  the  Solicitor-general  for  the  appellant  was, 
that  the  umpire's  ground  of  judgment  in  awarding  so 
inadequate  a  rent,  was  an  agreement  by  the  respon- 
dent with  the  umpire  himself  to  lay  out  800/.  or 
900  /.  in  repairing  the  premises,  and  that  this  was  an 
agreement  without  authority  from  the  appellant,  and 
one  which  those  who  made  the  award  had  no  right  to 
take  into  account,  because  it  was  an  obligation  which 
under  the  original  agreement  between  the  parties,  the 
appellant  had  no  power  to  enforce.  The  respondent's 
arbitrator  also  had  misconducted  himself;  for  he  himself 
stated  that  he  gave  the  60  /.  not  as  the  result  of  his  own 
judgment,  but  by  the  instigation  of  the  wife  of  one  ot 
the  parties  interested. 
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Lord  Chancellor : — This  case  has  been  argued  on        isso. 
a  great  many  grounds;  but  the  facts,  as  far  as  they  are    gilTTRTHrR 
material  with  respect  to  the  proposition  which  I  am    chichester 
about  to  submit  to  your  Lordships,  may  be  brought    macintire. 
within  a  short  compass  [states  them  briefly  in  substance  "^"^Sl^ 
as  before  stated].  1830. 

The  umpire  being  chosen,  he  and  the  arbitrator  for  Umpire. 
M^Intire  fixed  the  rent  at  60  /.  In  a  day  or  two  after, 
tbe  umpire  wrote  a  letter,  in  which  he  stated  the 
grounds  of  his  decision,  and  one  was  that  the  premises 
were  out  of  repair,  and  that  M^Intire  had  agreed  to  lay 
out  800  /.or  900  /.  on  them,  and  that  he  had  fixed  the 
rent  at  60/.  on  the  foundation  of  that  engagement. 
But  there  is  nothing  in  the  original  agreement  between 
the  parties  which  made  this  engagement  with  the 
arbitrators  binding  on  him.  He  was  under  no  obliga- 
tion to  lay  out  this  800  /.  or  900  /.  If  he  laid  out 
100/.  or  whatever  sum  was  necessary  for  his  own 
occupation  and  enjoyment  of  thepremises,  it  was  all  that 
he  was  bound  to  do ;  so  that  the  ground  on  which 
the  umpire  rested  his  decision  was  founded  neither 
on  fact  nor  justice. 

fiut  this  is  not  alL  The  arbitrator  for  Mlntire,  Arbitrator, 
taking  the  lands  without  the  houses,  thought  that  the 
proper  rent  was  43  /.,  and  he  hesitated  in  coinciding 
with  the  opinion  of  the  umpire  that  it  should  be  60  /.; 
and  he  went  and  consulted  Mrs.  M'Intire,  and  made 
her  consent  the  ground  of  his  decision.  So  that, 
although  it  was  stipulated  that,  in  case  of  disagreement 
between  the  arbitrators,  the  rent  should  be  settled  by 
the  umpire  and  one  of  them,  the  respondent's  arbitrator 
so  far  misconducted  himself  that  he  rested  his  decision 
not  on  the  result  of  his  own  judgment,  but  on  the  will 
of  one  of  the  parties  interested. 

The  award  in  such  a  case  is  not  one  on  which 
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a  Court  of  Equity  can  give  the  remedy  which  is  here 
applied  for.  This  is  not  a  proceeding  at  law  on  the 
award,  but  an  appeal  to  the  extraordinary  jurisdiction 
of  the  Equity  Court,  for  special  relief  beyond  the  law, 
namely,  the  specific  performance  of  the  agreement  for 
a  lease  on  the  terms  stated  in  the  award.  I  cannot 
come  to  the  conclusion  that,  under  the  circumstances 
of  this  case,  the  respondent  is  entitled  to  the  relief 
which  he  claims ;  and  therefore  I  propose  that  the 
judgment  of  the  Court  below  be  reversed. 


Reversed  accordingly. 
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APPEAL 


FROM   THE    COURT  OF   CHANCERT. 


Willis  and  Wife 
Robinson  and  others 


-  Appellants. 

-  Respondents. 


T.  B.,  entitled  under  one  will  to  an  estate  tail,  expectant  on 
the  death  of  two  elder  brothers  without  issue  or  recovery 
suffered,  and  entitled  under  another  will  to  an  estate  for 
life,  with  a  remote  remainder  in  tail,  proposes  to  covenant 
that  on  his  marriage  with  L.  C,  a  ward  of  Court,  in  case 
either  of  the  limitations  in  his  favour  in  the  wills  shall  take 
effect,  he  will  charge  the  estate  to  which  he  shall  become 
entitled  with  an  addition  of   S,ooo/.  to  the  fortune  of 
younger  children.    The  same  Master  to  whom  the  pro- 
posal is  submitted  settles  the  covenant  in  the  marriage 
articles  with  words  of  inheritance  not  occurring  in  the 
proposal,  viz. :  ''  that  in  case  he  shall  become  seised  of 
or  entitled  to  all  or  any  of  the  manors,  hereditaments 
or  estates  devised  by  such  wills^  or  by  either  of  them,  or 
of  any  other  lands,  Sec,  for  any  estate  of  inheritance  in 
possession  or  otherwise^  capable  of  being  settled  or  bound  in 
"  law  or  equity/*  he  will  charge  the  estate  as  aforesaid ; 
and   this  is  approved    by  the  Court. — ^T.  B.  becomes 
entitled  in  possession  to  the  life  estate  only,  and  on  claim  by 
a  younger  child  that  the  8,000  /.  should  be  declared  to  be 
a  charge  on  the  life  estate,  and  reference  to  a  Master,  he 
reports  that  the  limitations  under  which  T.  B.  covenanted 
to  charge  the  estates  with  the  8,000  /•  never  took  place. 
The  report  confirmed  by  decretal  order  of  the  Court  below, 
and  the  judgment  affirmed  by  the  Lords. 


36th  March 

1830. 
^ — ^ — ' 

Proposals  in 
view  of  Mar- 
riage. 
Marriage 
Articles. 
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The  question  in  this  case  depends  on  the  construction 
of  certain  words  in  proposals  submitted  in  view  of 
marriage,  and  in  marriage  articles  purporting  to  be 


470  CASES  IN  THE  HOUSE  OF  LOBD» 

1 830.       made  in  pursuance  of  these  proposals,  on  occasion  o( 

'    "^     the  marriage  of  Thomas  Bowes,  Earl  of  Strathmore, 

Rod  wife     and  Louisa  Rodney  Carpenter,  a  ward  of  Court. 

ROBnisoir         George  Bowes  the  elder,  grandfather  of  Thomas^ 

and  others,   being  entitled  absolutely  to  considerable  freehold  estates 

Boww,  i74sr  ^^  ^^  counties  of  York,  Durham  and  Middlesex,  made 

his  will,  dated  14th    February  1749?  by  which  he 

devised  his  estates  in  trust  for  his  daughter  and  only 

child,  Mary  Eleanor  Bowes,  for  life,  with  remainder  to 

her  first  and  other  sons  in  tail  male,  remainders  over. 

D(^hofG.B.      Mr.  Bowes  died  in  I76O,  and  in  I767  his  daughter 

Marriage  of     intermarried  with  John,  Earl  of  Strathmore,  and  by 

^|»;J»"8*»ter,  i^inj  had  three  sons,  John,  George  and  Thomas.     The 

Earl  died  in  1776,  leaving  the  three  sons  surviving. 

WiDofMary       Mary  Bowes,    widow   of  George,   and  mother  of 

'       *  Mary  Eleanor  Bowes,  made  her  will,  dated  6th  April 

1777>  by  which  she  devised  her  freehold  estates  in  trust 

for  her  grandson,  George  Bowes,  for  life,  remainder  to 

his  first  and   other  sons  in  tail  male,   remainder  to 

Thomas  for  life,  remainder  to  his  first  and  other  sons 

in  tail  male,  and  after  several  intermediate  remainders, 

remainder  to  the  heirs  of  the  body  of  George,  remain- 

Deatb,  1781.   der  to  the  heirs  of  the  body  of  Thomas.     Mary  Bowes 

died  in  1781>  and  George  became  possessed  of  the  life 

estate  under  her  will. 

By  an  order  of  the  Court  of  Chancery,  dated  the 

24th  December  1799,  made  in  a  suit  Finch  r.  Dela- 

val,  instituted  apparently  to  make  Miss  Louisa  Rodney 

Carpenter,  a  young  lady  of  large  fortune,  a  ward  of 

Intended        Court,  it  was  referred  to  Master  Simeon  to  consider 

marriage  of     and  Certify  whether  a  marriage  stated  to  have  been 

T.B.andL.C.  .  /  ^,  ^^  ,  %,.       ^ 

proposed  between  I  nomas  Bowes  and  Miss  Carpenter 
would  be  a  proper  marriage,  and  that  if  he  should  be 
of  opinion  that  it  would,  it  was  ordered  that  the  parties 
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should  be  at  liberty  to  lay  proposals   before  him  for        1 830. 
a  proper  settlement.  willis 

At  this  time  Thomas  Bowes  was  possessed  of  a  sum      «»<*  ^^^^ 
of  3,000  /.,  which  was  all  that  remained  of  his  share     robinson 
of  50,000  /.  provided,  under  his  father  and  mother  s  ^^  ""'^'^J^^ 
marriage  settlement,  for  younger  children,  and  entitled  expectations  of 
as  tenant  in  tail  in  remainder,  next  after  the  deaths  of    * 
his  brothers,  John,  Earl  of  Strathmore,  and  George 
Bowes,  without  issue,  to  an  estate  of  10,000  /.  a  year, 
under  the  will  of  George  Bowes,  his  grandfather,  and 
to  an  estate  for  life  of  5,000  /.  a  year,  under  the  will  of 
his  grandmother,  Mary  Bowes,  upon  the  death  of  his 
brother  George  without  issue,  or  George's  becoming  » 

entitled  to  the  estate  tail  under  the  will  of  his  grand* 
fether.  Neither  John  nor  George,  at  this  time,  had 
issue.  > 

The  proposals  by  Thomas  Bowes  contained,  among 
other  things,  the  following  passage  : 

*^  Mr.  Bowes  will  further  covenant,  that  in  case  Proposals  by 
**  either  of  the  limitations  in  his  favour,  contained  in 
*'  the  wills  of  his  said  grandfather  and  grandmother, 
**  shall  take  effect,  be  will,  in  twelve  months  next  after 
**  coming  into  possession  of  the  estates  thereby  devised, 
**  convey  so  much  thereof  as  shall  be  of  the  clear 
"  annual  value  of  1,500/.  to  trustees,  in  trust,  to  pay 
*•  to  Miss  Carpenter  during  her  life,  in  case  she  shall 
*'  survive  him,  so  much  and  such  part  of  the  rents,  as 
**  with  the  rents,  dividends,  &c.  of  her  own  fortune, 
**  will  make  up  to  her  a  clear  jointure  or  rent-charge 

of  2,000  L  per  annum,  and  to  charge  the  estate  so  to 

be  conveyed  with  the  payment  of  8,000  /.  in  addition 
^*  to  the  fortune  provided  for  younger  children,  and 
^<  upon  tlie  same  ultimate  trusts  as  the  2,000  L  now  to 

be  assigned  by  Mr.  Bowes,  and  subject  thereto,  to 
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^  limit  the  estate  to  the  first  and  other  sons  of  the 
'^  marriage  in  tail  male,  with  remainder  to  daughters  in 
**  tail,  as  tenants  in  common,  with  cross  remainders 
**  amongst  them,  with  remainder  to  Mr.  Bowes  and 
"  his  heirs." 

The  Master  reported  his  approbation  of  the  marriage 
and  proposals ;  and  by  an  order,  dated  5th  Febniafy 
1800,  the  report  was  confirmed,  and  reference  made  to 
the  Master  to  settle  a  proper  settlement     A  deed  of 
settlement  was  accordingly  prepared,  dated  28th  Feb. 
1800,  and  by  that  deed  Thomas  Bowes  covenanted— 
**  That  in  case  the  said  intended  marriage  shall  take 
^^  eflfect,  and  he  the  said  Thomas  Bowes  at  any  time 
^*  or  times  during  his  life  shall  under  or  by  virtue  of  the 
**  devises  or  limitations  contained  in  the  before-men- 
tioned wills  of  his  late  grandfather  George  Bowes, 
and  his  said  late  grandmother  Mary  Bowes,  or  either 
"  of  them,  or  otherwise,  become  seised  or  entitled  to 
all  or  any  of  the  manors,  hereditaments  and  estates 
devised  by  such  wills,  or  by  either  of  them,  or  ofany 
other  messuages,  lands,  tenements  or  hereditaments, 
**  for  any  estate  of  inheritance  in  possession  or  otherwise^ 
"  capable  of  being  settled  or  bound  in  law  or  in  equity, 
"  then  he  the  said  Thomas  Bowes,  and  all  and  every 
"  other  person  or  persons  whose  consent  or  concurrence 
"  to  that  end  shall  be  deemed  requisite  or  necessary, 
shall  and  will,  at  the  proper  costs  and  charges  of 
him  the  said  Thomas  Bowes,  within  the  space  of 
''  twelve  calendar  months  next  after  the  said  Thomas 
**  Bowes  shall  become  seised  or  entitled  as  aforesaid, 
by  such  act  or  acts,  deed  or  deeds,  recovery  or 
recoveries,  fines  or  fines,  and  other  conveyance 
and  assurances  in  the  law  as  by  the  said  Georg6 
<'  Bowes,  Thomas  Wilkinson,    and    Ralph   Johnson 
"  Wall,  or  the  survivor  or  survivors  of  them^  or  the 
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heirs  or  assigns  of  such  survivor,  or  by  their  or  any 
^*  of  their  counsel,   shall  be  reasonably  devised  or 
advised  and  required,  well  and  sufficiently  ^r^m^, 
convey,  settle  and  assign,  or  cause  or  procure  to  be 
granted,  conveyed,  settled  and  assured,  so  much  and 
so  many,  and  such  part  and  parts,  of  the  several 
manors,  messuages,  lands,  tefiements  and  heredita- 
ments whereof  or  whereto  he  the  said  Thomas  Bowes 
'*  shall  become  so  seised  or  entitled  as  aforesaid,  as  at 
"  the  time  of  making  such  assurances  and  settlement 
"  as  aforesaid  shall  be  of  the  net  yearly  value  of  1,500  /. 
over  and  above  all  taxes,  reprizes  and  deductions 
whatsoever,  or  as   near  the  value  of  the  manors, 
messuages,  lands  or  hereditaments  whereof  he  the 
*^  said  Thomas   Bowes  shall    so    become  seised  or 
'*  entitled  as  aforesaid,  will  extend  or  be  sufficient,  so 
^  and  in  such  manner  as  that  the  same  hereditaments 
and  premises  to  be  so  of  the  said  yearly  value  of 
1,500  /.  as  aforesaid,  with  the  rights,  members  and 
appurtenances,  shall,  from  and  immediately   after 
the  making  and  completing  of  such  recovery  or  re- 
coveries, acts,  deeds,  conveyances  or  assurances  as 
'^  aforesaid,  go,  remain  and  continue,  and   shall  be 
held  and  enjoyed,  to  the  several  uses,  upon  the  several 
trusts,  and  to  and  for  the  several  ends,  intetits  and 
"  purposes,  and  subject  to,  with  and  under  the  several 
**  powers,  provisoes,  declarations   and  agreements    to 
'^  which  the  same  ought  to  be  limited  and  settled^  in  pur^ 
*•  suance  of  and  in  compliance  mth  the  proposals^  reports^  J"^' 
**  orders  and  decrees  hereinbefore  mentioned'^ 

The  marria&:e  took  effect  at  the  date  of  the  settle-  Ma™ge  and 
ment,  and  there  was  issue  of  it,  first,  George  Thomas 
Lyon  Bowes,  commonly  called  Lord  Glammis,  and 
ioAy  Mary  Isabelle  Bowes,  who  afterwards  became 
the  wif  of  the  appellant  John  Walpole  Willis. 


it 


a 


€i 


€t 


« 


« 


i€ 


ursoance 
e  pro* 
posals. 


^t^j. 


474  CASES  IN  THE  HOUSE  OF  LORl>S 

1830.  In  April  1800,  John,  Earl  of  Strathmore,  suffered 

*  wi^xis'      ^  recovery  of  the  estate  tail  which  he  took  under  the 

and  wife      grandfather's  will,  and  declared  the  uses  to  himself  ia 

ROBINSON     fc^*     George  Bowes  died  without  issue  in  1826,  and 

and  othew.    Xhomas  became  entitled  in  possession  to  the  life  estate 

barred.  Under  the  will  of  the  grandmother. 

com^into  Various  annuities   were  granted  by  Thomas  Bowes 

possession  of    out  of  his  life  estate,  and  in  1812  Lord  Glammis  and 

Bill  to    '       Mary  Isabelle  Bowes,  then  infants,  filed  their  bill  by 

8^000^  for  the  their  next  friend  against  their  father,  in  order  to  have 

younger c     .  ^^  8,000  /.,  alleged  to  be    an  incumbrance   on  the 

estate,  under  the  proposal  and  covenant  in  the  settle* 
ment,  in  favour  of  M.  I.  Bowes,  as  younger  child  of 
the  marriage,  raised  without  delay ;  and  suits  were 
also  instituted  by  the  annuitants  under  the  names  of 
Braham  v.  Bowes,  and  Robinson  v.  Bowes,  in  order  to 
have  their  claims  liquidated.  John  Bowes  died  in 
1821,  and  Thomas  became  Earl  of  Strathmore. 

By  a  decretal  order  made  on  the  9th  June  1825, 

in  the  case  of  Braham  (for  whom  Robinson  was  after* 

wards  substituted)  and  Bowes,  it  was  referred  to  the 

Master  to  inquire  whether  Lady  Mary  Isabelle  Willis, 

or  her  husband  or  trustees  claiming  in  her  right,  had 

any  charge  or  incumbance  on  her  father's  estates  on  the 

ground  of  the  proposal  and  covenant  in  the  marriage 

Report  that     articles,  and  the  Master  reported  that  the  event  on  which 

which  Uie^°     Thomas,  Lord  Strathmore,  covenanted  to  charge  the 

8,000 /.wM  to  estate  with  the  8,000/.,  viz.    **  in  case   he    should 

bad  not     '     ^^  become  seised  or  entitled  to  the  estates  devised  by 
happened.       ,,  ^^^j^  ^jjj  ^f  ^1^^  g^.  j  ^^^  Bowes,  for  uny  estate  of 

**  inheritance  in  possession,  or  otherwise,  capable  of 
**  being  settled  or  bound  in  law  or  equity,*'  never  took 
place,  and  that  therefore  it  did  not  appear  to  him 
that  M.  L  Willis,  or  her  husband  or  trustees,  were 
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entitled  to  any  incumbrance   on  any   of  the  estates        1830. 
devised  by  Mary  Bowes.  willis 

The  report,  as  to  this  particular,  being  excepted  to,      ^^^  ^^« 
the  exception  was,  by  order  of  the  Vice-Chancellor,     kobikson 
dated  the  18th  March  1829,  over-ruled,  and  the  report    ^^  ''^'^' 
confirmed ;  and  from  that  order  the  appellants  appealed,  STSS.^^ 
for  the  following,  among  other  reasons :  AppeaL 

It  will  be  observed  that  the  language  of  the  covenant 
contained  in  the  settlement  of  the  28th  day  of  February 
1800,  does  not  pursue  the  language  of  the  proposal 
which  it  was  the  object  of  the  settlement  to  carry  into 
effect 

The  order  of  the  5th  of  February  1800  did  not 
authorize  the  Master  to  deviate  from  the  proposal, 
except  in  one  particular,  not  material  to  the  present 
inquiry :  and  the  appellants  therefore  submit  that  the 
case  must  first  be  considered  as  if  it  rested  upon  the 
proposal,  and  as  if  a  Court  of  Equity  were  now  for  the 
^rst  time  called  upon  to  execute  such  proposal  by  a 
proper  settlement ;  though  they  contend,  with  confi- 
dence, that  the  order  complained  of  is  erroneous,  when 
the  question  is  considered  upon  the  effect  of  the  pro- 
posal and  the  settlement  taken  together. 

L  Suppose  the  case  to  rest  on  the  proposal  alone, 
and  that  a  Court  of  Equity  was  called  upon  for  the  first 
time  to  execute  that  proposal  by  a  proper  settlement : 
in  this  view  of  the  case  it  is  submitted,  that  the  order 
of  his  honor  the  Vice- Chancellor,  dated  the  18th  day 
of  March  1829,  which  proceeds  upon  the  ground  that 
the  covenant  was  to  take  effect  only  in  case  Thomas 
Bowes  should  become  seised  of  an  estate  of  inheritance^ 
is  clearly  erroneous : 

1st.  Because,  by  the  proposal,  Thomas  Bowes,  now 
Earl  of  Strathmore,  in  express  terms  contracts  that  his 
life  estate  under  Mary  fiowes's  will   shall,  for  same 

L  L 
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,^^^Q\  '  purpose  or  other ^  be  subject  to  the  trusts  of  his  marriage 

WILLIS  settlement :  and  a  Court  is  not  at  liberty  to  look  out  of 

^  ^    **  the  proposal  in  search  of  the  intention  of  the  parties, 

aoBiNsoM  where  the  words  they  have  used  are  capable  of  a  sen- 

and  others..      .         .  .  ' 

sible  interpretation. 

Now,  if  the  limitation  which  relates  to  the  8,000/. 
be  referred  to  the  life  estate  to  which  Lord  Strathmore 
was  entitled  under  Mary  Bowes's  will ;  and  if  the  other 
limitations  contained  in  the  proposal  be  referred  to  the 
estate  of  inheritance  to  which  Lord  Strathmore  was 
entitled  under  George  Bowes's  will;  the  words  of  the 
proposal  will  receive  a  clear  and  sensible  construction^ 
giving  effect  to  every  branch  of  the  proposal^  and  con- 
sistent with  the  declared  intention  of  its  author. 

Sdly.  Because,  although  by  the  proposal,  Thomas 
BoweSi  now  Earl  of  Strathmore,  in  express  terms  con- 
tracts that  his  life  estate  under  Mary  Bowes's  will  shall, 
for  some  purpose  or  other ^  be  subject  to  the  trusts  of  bis 
marriage  settlement,  and  although  the  words  of  the 
proposal  admit  of  a  clear  and  sensible  construction,  the 
effect  of  the  order  of  the  18th  day  of  March  1829  has 
been  to  determine  that  Thomas  Bowes,  now  Earl  of 
Strathmore,  did  not  contract  that  his  life  estate  under 
Mary  Bowes's  will  should,  for  any  purpose  whatever^ 
be  subject  to  the  trusts  of  his  marriage  settlement,  and 
in  effect,  to  strike  out  of  the  proposal  and  settlement 
every  word  which  relates  to  Lord  Strathmore's  life 
estate  under  Mary  Bowes's  will. 

Sdly.  Because,  if  a  Court  were  at  liberty  to  look  out 
of  the  proposal  in  search  of  the  intention  of  the  parties, 
the  construction  of  the  proposal  would  still  be  the  same : 
for  Lord  Strathmore  did  not,  in  fact,  under  any  limita* 
tion  "  in  his  favour "  contained  in  the  will  of  his 
'^  grandmother^'  take  any  estate  except  his  life  estate, 
over  which,  '*  in  twelve  months  next  after  coming  mto 


V. 

[Nf 

and  others] 
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**  possession  "  thereof,  he  would  have  powers  commen-  1830. 
surate  with  any  construction  of  the  language  of  the  willih 
covenant  he  proposed  to  enter  into.  The  words  of  the  wid^y»f« 
instrument  are  therefore  the  safest,  as  in  truth  they  are  bobinson 
the  only  legitimate  guide  by  which  the  intention  of 
the  parties  can  be  determined. 

4thly.  Because  the  construction  which  the  words  of 
the  proposal  require  is  confirmed  by  reference  to  the 
limitations  to  which  the  estates  comprised  in  Mary 
Bowes's  will  stood  subject  at  the  time  of  Lord  Strath- 
more  s  marriage,  and  the  state  of  his  family  at  that 
time ;  with  reference  to  these  circumstances,  it  is  not 
possible  to  suppose  that  those  estates  were  proposed  to 
be  brought  into  setdement  for  any  purpose  other  than 
that  which  the  words  of  the  proposal  express,  namely, 
that  of  charging  Lord  Strathmore's  life  estate  with 
a  provision  for  the  younger  children  of  the  intended 
marriage. 

•5thly.  Because  the  construction  which  the  words  of 
the  proposal  require  is  also  confirmed  by  the  fact,  that 
the  life  estate  to  which  Lord  Strathmore  was  entitled 
under  Mary  Bowes's  will  was,  in  truth,  the  interest  of 
the  greatest  value,  if  not  the  only  valuable  interest 
which  he  had  power  to  bring  into  settlement ;  and  it 
is  reasonable  to  suppose  that  the  friends  of  Miss 
Carpenter  would  stipulate,  and  that  Lord  Strathmore 
would  consent,  that  until  a  moderate  provision  was 
secured  for  the  children  of  the  intended  marriage, 
Lord  Strathmore  s  immediate  personal  interests  should 
be  postponed. 

IL  Consider  the  case  as  it  stands  upon  the  effect  of 
the  proposal  and  the  settlement  together.  In  this  view 
of  the  case  also  it  is  submitted,  that  the  order  of  the 
18th  day  of  March  1829  is  erroneous : 

1st.  Because  the  language  of  the  covenant  contained 
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in  the  setdement  is  capable  of  that  construction  which 
the  proposal  requires,  and  there  is  nothing  in  the 
language  of  the  covenant  by  which  that  construction  is 
ej:cluded. 

2dly.  Because,  if  the  rights  of  the  parties  under  the 
proposal  are  such  as  the  appellants  contend  for,  and  if 
the  language  of  the  covenant  does  not  con^nn  and 
secure  those  rights,  then  the  appellants  humbly  submit, 
that  inasmuch  as  the  mistake  by  which  their  just  rights 
will  be  defeated  iathe  mistake  of  the  Court  of  Chancery 
and  not  of  the  parties  to  the  setdement,  the  judgment 
of  that  Court  upon  the  exceptions  to  the  Master's  report; 
dated  the  18th  day  of  March  1829,  ought  to  have 
been  suspended  until  an  opportunity  had  been  afforded 
of  rectifying  the  mistake. 

For  the  respondents  it  'was  contended,  that  Ae 
judgment  ought  to  be  affirmed,  because  the  construction 
put  by  the  appellants  upon  the  proposals  contained  in 
the  Master's  report  of  the  Slst  of  January  1800,  and 
upon  the  covenant  contained  in  the  articles  of  settle- 
ment, bearing  date  the  28th  of  February  1800  (being 
the  construction  against  which  the  Court  below,  con- 
firming the  Masters  judgment,  has  decided),  is  forced 
and  inconvenient,  and  is  contrary  to  the  intention  of  the 
proposals  and  settlement. 


^dg;roent. 
36di  March 
i8do. 


Lord  Chancellor :— It  is  a  strange  circumstance  tha^ 
although  the  words  of  inheritance  are  not  in  the  pro- 
posal, the  very  Master  to  whom  the  proposal  was 
submitted  allowed  them  to  be  put  in  the  settlement 
The  same  Master  received  the  proposal  and  approved 
of  the  settlement;  and  I  consider  the  latter  as  throwing 
light  on  the  former.  The  case  is  not  without  its  diffi- 
culties, but  there  is  strong  evidence  from  the  subsequent 
proceedings  that  the  proposal  was  not  understood  to 
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apply  to  the  life  estate.     The  covenant  in  the  settlement 

is  inconsistent  with  the  supposition  of  its  applying  to 

the  life  estate.     Something  has  been  said  about  the 

intention,  but  I  consider  that  it  was  not  the  intention 

to  charge  the  life  estate.     The  same  Master  to  whom  judgment. 

the  proposal  was  submitted  confined  the  covenant  in 

the  settlement  to  the  inheritance,  and  that  was  confirmed 

by  the  Court. 

Judgment  affirmed. 


LI  3 
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APPEAL 

^?830."'  TKOM    THE   COUllT    OF    EXCHEQUER. 


*— V 


Tgthes.  Denchfield  AND  OTHERS   -        -    Appellants. 

Issue.  Stron©,  Clerk  -        -        -     Respondent. 

Bill  by  a  Vicar  for  vicarial  tithes ;  answer,  a  modus  in  lieu  of 
vicarial  tithes,  without  specifying  more  particularly  the 
tithes  in  respect  of  which  the  alleged  modus  is  payable. 
No  sufficient  evidence  given  of  the  Vicar's  title  to  all  or 
any  of  the  tithes  which  he  claimed.  The  Lord  Chief  Baron, 
notwithstanding,  directs  an  issue,  in  terms  of  the  answer, 
to  try  the  question  of  modus  in  lieu  of  tithes.  Aflirmedby 
the  Lords,  as  being  the  proper  issue,  ( Vid.  2  Youn.  & 
Jer.  694.) 


On  the  23d  January  1826  the  respondent  exhibited 
his  bill  of  complaint  in  the  Court  of  Exchequer,  stating 
that  in  the  year  1823  he  was  lawfully  presented,  insti- 
tuted and  inducted  into  the  vicarage  of  the  parish  and 
parish  church  of  Aston  Abbots,  in  the  county  of  Bucks, 
and  as  vicar  was  entitled,  by  some  ancient  endowment, 
usage  or  otherwise,  to  all  tithes  (except  only  the  tithes 
of  com  and  other  grain)  growing,  &c.  within  the  said 
parish  and  titheable  places  thereof;  that  the  hamlet 
of  Burston  was  situate  within  the  parish,  and  that  the 
appellants  were  occupiers  of  land  within  the  limits  of 
the  hamlet,  and  that  they  had  growing  and  increasing 
thereon  divers  quantities  of  hay,  grass,  clover,  &c ; 
that  the  appellants  had  never  set  out  to  the  respondent 
his  tithes,  nor  made  any  recompense  or  satisfaction  for 
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the  same :  and  the  bill  prayed  that  the  appellants 
might  be  decreed  to  set  forth  an  account  of  the  titheable 
matters,  and  come  to  a  fair  and  just  account  for  the 
single  value. 

The  appellants,  by  their  answer,  admittingthe  presen- 
tation, induction,  &c.,  said  they  were  unable  to  set  forth 
whether  the  respondent  was  entitled  as  he  had  stated ; 
and  then,  after  admitting  their  occupation  of  the  lands, 
and  the  titheable  matters  growing  thereon,  they  said 
that  there  was  payable  and  paid  by  the  occupiers  of 
the  lands  in  question,  by  equal  half  yearly  payments  at 
Lady-day  and  Michaelmas  in  each  year,  the  yearly 
sum  of  37  /.,  as  a  modus  or  immemorial  customary  pay- 
ment in  lieu  of  vicarial  tithes, — without  specifying  more 
particularly  the  tithe  in  respect  of  which  the  modus 
was  payable  ;  and  they  said  that  they  believed  that  the 
modus  covered  the  whole  of  their  land. 

Some  evidence  was  given,  but  not  sufficient  to 
establish  the  vicar's  title  to  all  or  any  of  the  tithes  which 
he  claimed. 

The  cause  was  heard  on  the  17th  May  1828,  and 
on  the  18th  November  1828  the  Lord  Chief  Baron  de- 
creed that  it  should  be  referred  to  a  trial  at  law,  on  the 
following  issue,  in  terms  of  the  answer,  viz. :  Whether 
from  time  whereof  the  memory  of  man  runneth  not  to  the 
contrary  there  hath  been  payable  and  paid,  and  of  right 
ought  to  have  been  paid  in  each  and  every  year,  by  the 
occupiers  of  the  farms  and  lands  of  the  appellants  for 
the  time  being,  &c.,  a  yearly  sum  of  37  /•  fis  a  modus 
or  immemorial  customary  payment,  in  lieu  of  the  vica- 
rial tithes,  &c. 

The  appellants  were  dissatisfied  with  this  decree,  con- 
tending that  the  bill  ought  to  have  been  dismissed,  or 
that  if  an  issue  should  be  directed,  it  ought  to  be  in 
a  different  form  from  that  directed  by  the  decree,  and 
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Ji830^     that  the  decree  ought  to  be  varied  accordingly  ;  and 
DtMCHFiBLD  thcj  appcalcd,  for  the  following  reasons  :— 
an  othew        First.  Because  no  evidence  was  adduced  on  behalf 
8TRON0,      of  the  respondent  to  show  that  as  vicar  of  the  said 
parish  of   Aston  Abbots  he  was  entitled,  either  by 
endowment,  usage  or  otherwise,  to,  or  had  received, 
all  the  tithes  (except  only  the  tithes  of  com  and  other 
grain)  or  any  particular  tithes,  either  generally  through- 
out the  said  parish  of  Aston  Abbots,  or  in  particular  in 
and  upon  the  farms  and  lands  constituting  the  manor 
and  hamlet  of  Burston ;  and  therefore  the  said  respon- 
dent's bill  ought  to  have  been  dismissed  with  costs. 

Second.  Because,  if  any  issue  is  proper  to  be  tried  in 
this  cause,  the  same  ought  to  be  an  issue  to  try 
**  Whether  the  respondent,  as  vicar  of  the  said  parish 
"  of  Aston  Abbots,  is  entitled  to  all  the  tithes  (except 
"  only  the  tithes  of  com  and  other  grain)  yearly  arising 
*^  within  the  said  manor  or  hamlet  of  Burston,  in 
"  kind." 

The  respondent  maintained  that  the  judgment  ought 
to  be  affirmed,  for  these  reasons : 

First.  Because,  where  a  suit  is  instituted  by  a  vicar, 
claiming  certain  specified  tithes,  it  is  inciirabeut  on 
a  defendant,  who  rests  his  defence  on  the  existence  of 
an  alleged  modus,  to  point  out  distinctly  in  respect  of 
what  particular  tithe  such  alleged  modus  is  payable ; 
nor  can  he,  in  any  case,  be  permitted  to  derive  an 
advantage  from  the  inaccuracy  or  insufficiency  of  his 
own  pleading.  If,  therefore,  the  decree  pronounced  at 
the  hearing  of  the  suit,  direct  an  issue  for  the  purpose 
of  trying  at  law  the  validity  of  the  modus  set  up  by  the 
defendant's  answer,  according  to  the  terms  in  which  it 
is  there  stated,  it  is  not  open  to  the  defendant  to  object 
to  that  decree  on  the  ground  that  it  is  impracticable  to 
try  the  validity  of  the  said  modus  by  reason  of  the 
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tiDcertainty  of  the  terms  which  he  has  himself  used  to        IBSO. 
describe  it,  even  though  such  objection  actually  exist.   bEHCHFisLo 
And  on  the  same  principle,  if  the  said  modus  is  steted     ^^  ^^^^ 
to  be  payable  in  lieu  of  the  tithes  due  to  the  vicar,  it  is       strong, 
an  admission,  in  the  absence  of  any  other  defence,  that 
but  for  the  existence  of  the  modus  in  question,  the 
yicar  would  be  entitled  to  the  tithes  claimed  by  him. 

Secondly.  Because,  independently  of  the  evidence  of 
his  title  afforded  by  the  admission  of  the  appellants 
themselves,  the  respondent  has  in  the  present  case 
a  strong  primd  facie  title  to  the  tithes  of  Burston  ham- 
let, founded  on  his  receipt  either  of  tithes  in  kind,  or 
of  some  satisfaction  in  lieu  of  them,  out  of  the  other 
lands  in  the  parish  of  Aston  Abbots ;  and  because  the 
appellants  have  neither  ventured  to  assert  that  their 
lands  in  Burston  ate  altogether  exempt  from  the  pay- 
ment of  tithes  to  the  respondent,  nor  have  they 
attempted  to  show  that  any  satisfaction  is  in  any  way 
whatever  made  in  respect  of  such  tithes. 

Thirdly.  Because,  if  the  decree  were  to  be  varied  in 
the  mode  proposed  by  the  appellants,  and  the  bill  dis- 
missed, it  would  amount  to  a  declaration  by  the  Supreme 
Court  of  Judicature,  that  the  appellants  were  entitled 
to  hold  their  lands  discharged  from  the  payment  of  any 
vicarial  tithes,  in  the  face  of  an  express  admission  to  the 
contrary  in  their  own  answer ;  and  the  same  objection 
applies  with  equal  force  to  the  proposed  variation  of  the 
decree,  by  directing  an  issue  to  try  whether  the  respon- 
dent, as  vicar,  is  entitled  to  any,  and  what,  tithe. 

For  the  appellants  it  was  argued,  that  the  respondent, 
the  plaintiff  below,  ought  to  have  shown  his  title  to  the 
tithes  which  he  claimed,  and  not  having  done  so,  the 
bill  ought  to  have  been  dismissed,  or  the  issue  ought 
to  have  been  to  try  the  vicar's  title,  or  two  issues  ought 
to  have  been  directed ;  one  to  try  the  title,  the  other  the 
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18S0.       modus.     And  the  case  of  Ekm  v.  Dormer ^  3  At  534 


DE5CBFIELD  (uot  cited  below),  and  that  oi  Carte  v.  Baltf  S  At.  499, 
an  othaf    j  y^^^  g^  ^^^^  relied  on  as  of  great  importance  to  the 

»»o»o»      question. 

For  the  respondent  it  was  contended,  that  all  had 
been  done  which  justice  required  to  be  done.  When 
a  defendant  pleaded  a  modus  he  admitted  the  title,  and 
relied  on  the  modus,  and  the  modus  was  the  proper 
question  for  the  issue.  And  the  cases  of  Lewis  r. 
Voungy  13  Pri.  394;  1  M'Clell.  &  Youn.  11  ;  Siokcs 
V.  EdmandSy  1  Youn.  &  Jer.  436  ;  and  Blake  v.  Veysie^ 
3  Dow,  189,  were  cited. 


Judgment. 


Lord  Chancellor : — The  Lords  are  of  opinion  that, 
as  the  case  stands,  this  is  the  proper  issue.  What  may 
be  to  be  done  afterwards  remains  to  be  ^en.  If  the 
issue  should  be  decided  the  one  way,  there  is  an  end  of 
the  question  ;  if  the  other  way,  there  may  o!r  may  not 
be  occasion  for  a  further  issue. 

Judgment  AFFtRAien. 
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APPEAL 

ISth  March 
FROM   THE    IRISH    CHANCERY.  1830. 


^/ — ' 


Irregularity. 


Richard  Franklin  Gough  and!   a^^^ii^^4^  Pames. 

•    Tr....r    !?«*..,.,,.,                                 }  Appellants.  Fnmd  on  the 

John  Franklin       -    -    -      J     ^^  Court, &c. 
Latouche  and  others   -    -      -  Respondents. 


T.  G.  institutes  a  suit,  and  pendmg  the  proceedings,  dies, 
leaving  two  wills,  of  which  the  second  is  established ;  but 
before  the  second  is  discovered,  the  suit  is  revived  by  the 
parties  entitled  under  the  first,  and  a  private  agreement  is 
entered  into  by  the  parties  entitled  under  the  first,  and 
R.  F.  G.  entitled  under  the  second,  that  the  suit  should  pro- 
ceed in  the  names  of  the  parties  entitled  under  the  first  virill, 
and  that  the  benefit  should  accnie  to  whichever  should  be 
found  ultimately  entided.  Decree  for  the  plaintifis  in  the 
suit  80  proceeded  with,  and  an  order  made  under  it,  from 
which  the  person  beneficially  entitled  under  the  first  wil]» 
and  R.  F.  G.  beneficially  entitled  under  the  second,  appeal, 
but  the  Lords  refuse  to  hear  the  appeal,  for  want  of  proper 
parties,  and  order  it  to  stand  over,  with  liberty  to  the 
parties  to  take  such  steps  below  as  they  should  be 
advised. 

Bill  then  filed  by  R.  F.  G.  adding  other  parties,  and  praying 
to  have  the  benefit  of  the  revived  suit,  which  is  decreed 
him,  but  the  Lords  still  refuse  to  hear  the  appeal,  for  want 
of  proper  parties,  ''  more  especially  considering  that  the 
appeal  was  firom  an  order  made  on  a  decree  obtained  by 
persons  who  had  no  right,  and  in  consequence  of  an 
''  agreement  which  did  not  appear  to  have  been  disclosed 
''  to  the  Court  or  the  defendants,  and  might  be  deemed 
''  a  fraud  on  the  Court  and  the  other  parties ;"  and  the 
appeal  ordered  to  stand  over,  but  with  liberty  as  before. 
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R.  F.  G.  then  files  another  bill  to  have  the  benefit  of  the 
revived  suit,  and  adding  other  parties,  and  stating  a  new 
case,  viz.  that  the  other  parties  were  aware  of  the  agree- 
ment from  the  first,  and  had  acquiesced  in  it.  The  allega- 
tion denied  by  the  answer  and  not  proved,  and  the  bill 
dismissed.  Appeal  from  the  decree  of  dismissal,  but  the 
decree  affirmed  by  the  Lords. 

<)rigimii^biii,  Thomas  GOUGH  filed  an  original  bill  in  Novem- 
ber 1803,  impeaching  a  deed  of  sale  and  conveyance 
dated  August  1786,  and  a  mortgage  dated  October 
1783,  made  to  the  Latouches,  bankers  in  Dublin,  of 
certain  lands  in  the  county  of  Limerick,  held  by  Gough 
on  a  lease  for  lives,  with  covenant  for  perpetual  re- 
newal; and  after  answer,  issue,  and  examination  of 
witnesses,  but  before  publication,  Gough  died^  in 
November  ItJO*. 

Wills.  Gough  left  two  wills  :  one  dated  the  19th  August 

1804,  by  which  he  devised  his  real  estates  to  John 
Hamilton  and  William  Crawford,  in  trust  for  his  infant 
daughter,  Maria  Gough,  in  tail ;  and  appointed  the 
trustees,  and  his  wife,  Henrietta,  and  John  Lloyd, 
executors,  and  guardians  of  his  daughter:  another 
will  dated  September  1804,  by  which  he  devised  his 
real  estates  to  his  nephew,  Richard  Franklin  Gough, 
the  appellant  (subject  to  a  charge  for  the  daughter) ; 
and  appointed  the  said  Richard  and  the  other  appellant 
John  Franklin,  his  executors. 

The  second  will  not  having  been  immediately  dis- 
covered, the  devisees  and  executors  under  the  first  will 
revived  the  suit  instituted  by  Thomas  Gough,  and  made 
Richard  Franklin  Gough,  and  a  John  Bourke,  who  was 
stated  to  be  assignee  of  T.  G.,  who  had  taken  the  bene- 
fit of  an  insolvent  debtors'  Act,  defendants,  and  prayed 
to  have  the  will  established,  and  to  have  the  benefit  of 
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the  suit  instituted  by  T.  G.  The  Court,  by  decree  Decree,  1806. 
dated  June  I8O6,  set  aside  the  conveyance,  and 
declared  the  plaintiffs  entitled  to  a  redemption  of  the 
mortgage  ;  and  after  further  proceedings  and  a  report 
by  the  Master,  to  which  the  defendants  took  some 
exceptions,  which  by  order  of  the  23d  March  1808  Order,.  Mar^h 
were  allowed,  and  after  accounts  taken,  a  balance  of 
4,7^5  /.  was  found  due  to  the  defendants,  which  was 
afterwards  paid  to  them,  with  interest,  by  Richard 
F.  Gough,  to  whom  they  delivered  up  the  deeds  and 
papers  relating  to  the  estate. 

But  in  August  1805  a  private  agreement  was  en-  Private  agree- 
tered  into  between  the  plaintiffs  in  the  revived  suit  and  1805.  ^^ 
R.  F.  G.,  by  which  it  was  settled  between  them  that 
the  suit  should  be  prosecuted  in  the  names  of  the  plain- 
tiffs entitled  under  the  first  will,  and  that  the  benefit 
should  belong  to  the  parties  beneficially  interested, 
whichever  of  the  wills  should  be  established,  and  then 
the  name  of  R.  F.  G.  as  a  party  was  struck  out.  The 
second  will  was  proved  by  the  executors,  and  esta- 
blished as  the  true  one. 

In  1814,  R.  F.  G.  and  Maria  Rylands  (the  daughter 
of  T.  G.,   who  had  married  Rylands,  and  become 
a  widow)  appealed  to  the  Lords  against  the  order  of 
the  23d  March  1808 ;  and  on  the  cause  coming  on  for 
hearing,  the  Lords  declared  that  R.  F.  G.  ought  to 
have  been  a  party  in  the  suit  below,  and  adjourned  the 
hearing  sine  die;  and  on  the  the  10th  June  1818,  their  Onlerofthe 
Lordships  ordered  that  the  parties  in  the  appeal  should  loti,  june 
be  at  liberty  to  take  such  proceedings  as  they  should  be  *8ia 
advised  in  the  Court  below,  to  make  proper  parties  to 
the  suit,  and  to  bring  proper  parties  before  the  House. 

In  November  1818,  R.  F.  G.  filed  his  bill  against  BUI,  iBiB. 
the   Latouches,  John  Franklin,  Maria  Rylands,   and 
John  Massey,  assignee  of  R.  F.  G.,  who  had  taken  the 
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benefit  of  the  insolvent  debtors'  Act,  praying  to  have  the 
benefit  of  the  original  and  revived  suit,  and  that  he  and 
John  Franklin  might  be  declared  entitled  to  appeal ; 
and  the  Court  below,  by  decree  of  the  10th  May  1819» 
declared  R.  F.  G.  entitled  as  executor  of  T.  G.  to  the 
benefit  of  the  proceedings  in  the  pleadings  mentioned, 
and  dismissed  his  bill  as  devisee  of  T.  G.,  and  wbdly 
dismissed  the  bill  as  against  Massey,  making  no  declara- 
tion as  to  the  right  of  John  Franklin,  the  co-executor. 
•   The  original  appeal,  amended  by  leave,   so  as  to 
make  John  Franklin  a  party,  came  on  again  to  be 
heard  before  tlie  Lords,  who,  on  the  24th  July  1820, 
made  an  order  reciting  the  proceedings  before  meiH 
tioned,  and  then  going  on  thus  :     ^^  It  appearing  to 
''  their  Lordships  that,  under  the  circumstances  of  the 
case,  the  House  could  not  proceed  to  pronounce  any 
decision  on  the  said  appeal,  inasmuch  as  although 
by  the  said  decree  of  the  10th  of  May  1819f  which 
<^  has  not  been  appealed  from  by  any  of  the  partiesi  it 
^^  was  declared  that  as  between  the  defendantSi  the 
respondents,  and  John  Latouche,  deceased^  the  said 
Richard  Franklin  Gough  as  executor  of  the  said 
Thomas  Gough  was  entitled  to  the  benefit  of  the 
proceedings  in  the  said  suit  instituted  by  him,  as 
prayed  by  his  bill,  but  such  decree  had  declared  n^ 
right  of  the  said  John  Franklin  as  co-executor,  and 
by  such  decree  the  said  bill  of  the  said  Riphard 
Franklin  Gough  had  been  dismissed  as  between  the 
said  Richard  Franklin  Gough  claiming  as  devisee  of 
*^  the  said  Thomas  Gough,  and  the  said  respondents^ 
'^  and  the  said  John  Latouche,  deceased,  and  the  said 
bill  had  also  by  the  said  decree  been  disBGossed 
against  the  said  John  Massey,  so  that  there  is  no 
person  before  the  House  in  whom  the  property  of  the 
^^  said  Richard  Franklin  Gough  is  vested  in  conse- 
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*'  queAce  of  his  discharge  under  the  said  Act  for  relief       isso. 
^^  of  insolvent  debtors.;    and   inasmuch   as  the  said 

decree  of  the  28th  day  of  Jun^  1 806  was  and  could        ^^ 
only  have  been  obtained  by  the  said  Maria  Rylands, 
"  John  Hamilton  and  William  Crawford,  as  devisees    ^^oiw^ 
<<  as  well  as  executors  of  the  said  Thomas  Gough,  and 
'^  the  same  and  the  subsequent  order  of  the  2dd  of 
March  1808,  and  the  subsequent  decree  of  the  27th 
of  June  1808,  were  founded  on  the  supposed  rights 
**  of  the  said   Maria  Rylands,  John   Hamilton  and 
'^  William  Crawford,  as  devisees  as  well  as  executors 
'^  of  the  said  Thomas  Gough,  the  House  cannot  pro* 
*^  ceed  to  determine  the  merits  of  the  appeal  against 
**  the  said  order  of  the  23d  day  of  March  1808  and 
^*  the  said  decree  of    the  27th  June  1808,  without 
having  before   them  the    said    Richard    Franklin 
Gough  in  the  character  of  devisee  in  the  will  of 
''  the  said  Thomas  Gough,  and  also  without  having 
*'  before  them  such  person  as  may  be  entitled  to  be 
'^  assignee  of  the  estate  of  the  said  Jlichard  Franklin 
^^  Gough  under  the  said  Act  for  relief  of  insolvent 
**  debtors,  especially  as  it  appears  on  the  face  of  the 
'^  proceedings  before  the  House,  that  the  said  decree  of 
^^  the  28th  of  June  1806,  on  which  the  said  order  and 
decree  appealed  from  were  founded,  was  obtained 
by  persons  who  had  no  right  to  the  estate  in  question^ 
and  m  consequence  of  a  private  agreement  between 
<<  them  and  the  said  Richard  Franklin  Gough,  to  which 
'^  the. defendants  ii^i  the  said  cause  do  noti^pear  to 
*^  have  been  parties  or  privies,  and  which  agreement 
does  not  appear  to  have  been  disclosed  to  the  Court 
at  the  time  of  such  decree  or  during  the  subsequent 
proceedings,  and  may  therefore  be  deemed  to  have 
^^  been  a  fraud  on  the  said  Court  and  on  the  other 
*'  parties  to  the   said  suit;  and  it  therefore  may  be 
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"  objected  at  the  hearing  of  the  said  appeal  that  the 
^^  said  decree  of  the  28th  June  I8O6,  and  the  sabse- 
quent  proceedings  thereon,  were  absolutely  void,  so 
far  as  the  same  respected  the  said  leasehold  estate : 
'^  it  is  therefore  ordered,  by  the  Lords  Spiritual  and 
Temporal  in  Parliament  assembled,  that  the  hearing 
of  the  said  appeal  do  stand  over,  with  liberty  for  the 
^^  several  parties  interested  to  take  such  proceedings  as 
'^  they  may  be  advised  in  the  said  Court  of  Chanceiy 
^'  respecting  the  said  suit  instituted  by  the  said  Thomas 
Gough,  and  the  suit  instituted  by  the  said  Maria 
Rylands,  John  Hamilton  and  William  Crawford, 
"  and  the  said  suit  instituted  by  the  said  Richard 
Franklin  Gough,  and  to  bring  before  the  House 
parties  competent  to  litigate  the  questions  which 
may  arise  between  the  appellants  and  respondents, 
and  the  right  of  the  appellants  to  prosecute  the  said 
appeal." 

R.  F.  G.  having  taken  the  benefit  of  another  insoU 
vent  Act,  John  Franklin  was  appointed  his  assignee, 
and  in  November  1824  they  filed  their  bill,  setting  up 
a  new  case,  viz.  that  the  defendants,  the  Latouches, 
were  aware  of  the  agreement  of  August  1805,  at  the 
time  it  was  entered  into  or  very  soon  after,  and  had 
acquiesced  in  it ;  and  they  prayed  for  the  benefit  of  the 
revived  suit,  and  that  the  several  proceedings  in  it 
might  be  rectified  so  as  to  entitle  them  to  appesd.  The 
defendants  by  their  answer  denied  that  they  either  knew 
of  the  agreement  till  after  the  final  decree  in  the 
revived  suit,  or  ever  acquiesced  in  it,  or  in  the  proceed- 
ings under  it;  and  insisted  that  the  concealment  was  a 
fraud  on  them  and  on  the  Court,  and  that  the  proceed- 
ings under  the  decree  were  void.  No  sufficient  evidence 
was  given  of  the  knowledge  or  acquiescence,  and  by 
decree  of  the  25th  June  1825,  the  Court  below  dis- 
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missed  the  bill,  whereupon  the  plaintiffs  appealed^  and 
prayed  that  the  decree  might  be  reversed  for  several 
reasons,  among  which  the  following  were  the  most 
material : 

The  suit  in  which  the  decree  of  the  10th  of  May 
1819  was  pronounced,  was,  owing  to  the  absence  of 
material  parties,  and  especially  of  those  principally 
interested,  and  owing  to  the  frame  of  the  bill,  not  a  suit 
in  which  a  decree  could  be  made  in  favour  of  the  devi- 
sees or  those  claiming  under  them ;  the  dismissal  of  the 
suit  so  far  as  respected  such  matter  was  not  a  dismissal 
on  the  merits,  and  it  could  not  operate  as  a  bar  to  a 
subsequent  suit  for  the  same  purpose  properly  framed 
and  between  proper  parties ;  that  suit,  so  far  as  it  related 
to  the  personal  representatives  of  Thomas  Gough,  was 
manifestly  defective  in  form,  and  the  decree  pronounced 
in  favour  of  one  of  two  executors  was  inoperative  and 
useless ;  if  the  decree  had  been  appealed  against  it 
must  have  been  reversed  without  prejudice  to  the  right 
of  the  parties  claiming  under  the  second  will  to  file  a 
new  bill  for  enforcing  their  rights. 

The  decree  in  that  suit  could  not  prevent  John  Frank- 
lin, as  executor  of  Thomas  Gough,  from  filing  his  own 
bill  in  order  to  have  effective  relief  in  that  character; 
it  could  not  prevent  John  Franklin,  as  assignee  of 
Richard  Franklin  Gough,  from  filing  his  bill  in  respect 
of  the  devise  of  the  leasehold  estate,  because  in  that 
character  he  was  no  party  to  the  former  suit.  To  a 
bill  filed  by  John  Franklin  alone,  Richard  Franklin 
Gough  must  have  been  made  a  party  complainapt  or 
defendant,  and  expense  was  saved  and  no  injury  done 
to  any  party  by  joining  him  as  complainant. 

If  the  respondents  were  entitled  as  against  any 
party  to  avail  themselves  of  the  former  decree  as  a  bar 
to  the  new  suit,  it  should  have  been  done  by  plea,  and 
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W88  not  available  to  them  by  answer  in  which  they 
went  into  their  own  case  at  large  and  ocduricfUied  to  tfa^ 
appellants  the  expense  of  going  into  proof  of  theif  ca^ 

The  respondents  having  had  the  benefit  of  the 
revived  snit,  and  accepted  the  money  thereby  decreed 
to  be  paid  to  them,  and  the  costs  thereby  awaT^ed, 
should  not  be  permitted  to  prevent  the  parties  inte- 
rested from  having  also  the  benefit  of  the  same  pro- 
ceedings, which  benefit  could  only  be  obtained  by  a 
suit  of  the  nature  of  that  in  which  the  decree  of  dis- 
missal has  been  pronodnced. 

The  irregularity  of  the  proceedings  in  the  revived 
suit  is  chargeable  on  the  defendants,  who  mtist  have 
been  cognizant  thereof  and  acquiesced  therein,  as  wdl 
as  on  the  other  parties.  Substantial  justice  cdn  only  he 
done  by  a  decree  giving  to  the  parties  really  interest^ 
the  benefit  of  those  proceedings,  and  a  court  of  eqtiily 
ought  not  in  such  a  case  to  be  prevented  from  doing 
substantial  justice  when  the  opportunity  is  afforded  it, 
by  a  suit  which  brings  before  it  all  parties  in  any 
manner  liable  to  be  affected  by  those  irregular  proceed- 
ings, and  when  the  doing  of  such  substantial  justice  is 
opposed  only  by  persons  privy  to  the  irregularity  of 
those  proceedings,  and  who  are  themselves  in  the  enjoy- 
ment of  the  fruits  of  those  irregular  proceedings. 

The  respondents  submitted  that  the  decree  ought  to 
be  confirmed,  for  the  following,  among  other  reasons: 

1.  Because  the  orders  and  decrees  made  and  pro<- 
ceedings  had  in  the  suit  instituted  after  the  death  of 
the  said  Thomas  Gough,  by  the  devisees  and  executors 
under  his  said  Jirst  will  were  toid^  such  ^rsl  WiH 
having  been  entirely  revoked  and  superseded  by  the 
said  second  or  subsequent  wilL 

2.  Because  the  appellants  were  not,  and  are  ttof, 
under  the  general  circumstances  of  the  case,  c^tided  to 
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have  any  benefit  or  use  of  the  said  dedrfees  of  the  J!8th 
of  June  1806,  and  20th  April  1807,  the  report  of  the 
23d  December  1807,  the  exceptions  thereto,  and  rules 
made  thereon ;  the  second  report  of  the  2dd  of  May 
1808,  the  exceptions  thereto,  and  the  rules  made  there- 
on ;  and  the  decree  of  the  27th  June  1808,  or  any  or 
either  of  them.  This  was  established  by  the  order  of 
the  House  of  Lords,  on  the  24th  of  July  1820;  and  the 
new  case  attempted  to  be  made  by  the  bill  filed  on  the 
2d  November  1824,  was  denied  by  the  answer  and  not 
proved  by  evidence.  This  point  therefore  is  concluded 
by  the  decision  on  the  24th  of  July  1820. 

3.  Because  of  the  great  length  of  time  which  has^ 
elapsed  since  the  death  of  the  said  Thomas  Gough ; 
the  protracted  and  expensive  litigation  which  these 
respondents,  or  those  under  whom  they  claim,  have  been 
involved  in  for  so  many  years  already,  in  great  measure 
owing  to  the  conduct  of  the  said  appellant  R.  F.  Gough, 
and  of  the  informality  and  irregularity  of  his  pleadings 
and  proceedings  in  this  cause,  and  generally  in  the 
matter  of  the  said  original  appeal. 
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Mr.  Horne^  for  the  appellants,  in  the  argument  above; 
insisted  that  the  Court  below  had  done  what,  under 
the  order  of  the  Lords  of  the  24th  June  1820,  it  had  no 
right  to  do ;  for  although  the  object  of  the  Lords  was  to 
have  proper  parties  before  them  in  the  original  appeal, 
the  last  mentioned  decree,  now  appealed  from,  extin- 
guished the  original  appeal  altogether,  and  the  rights 
of  all  parties. 

It  was  not  thought  necessary  to  hear  Counsel  for  the 
respondents. 

Lord  Chancellor  : — ^The  Lords  reserved  the  right  to 
decide  whether  they  should  hear  the  original  appeal  or 
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not.  The  bill  was  to  have  the  benefit  of  the  former 
proceedings,  and  the  Court  said  No.  The  appeal  must 
be  dismissed.  What  efiect  that  may  have  on  any  sub- 
sequent proceedings  is  another  thing. 

The  last  mentioned  decree,  dismissing  the  bill,  was 
accordingly  affirmed. 
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APPEAL 

tROM  THE  COURT   OF   SESSION. 

Allardice  and  BoswEix    -        -    Appellants.       i8t,6thApni, 
Robertson  -        -        -        -    Respondent.  ,!^^ 

w«  -     ^  •       t     /•  1  •  1-       X      Responsibility 

The  agent  for  R.,  a  person  convicted  of  poaching,  applies  to  of  Magistrates 
the  convictin&c  madstrates  for  a  mitification  of  the  penalty,      fj>^  words 

1  jii  t  i^.ni  t    spoken  on  the 

x)n  the  gronnd  that  the  poacher  supported  his  father  and    "^  Bench. 

mother  by  his  labour  or  industry.    A.,  one  of  the  rnagi-^ 

strates,  said,  *'  I  do  not  think  the  defender  deserves  any 

*'  mercy,  as  I  am  informed  that  besides  being  a  poacher  he 

**  is  a  thief,  and  has  been  known  to  steal  bee-hives  and 

**  leather;"  and  he  appealed  to  B.  another  magistrate, 

who  said, ''  I  cannot  say  as  to  the  bee-hives,  but  I  was  in- 

^'  formed  by  a  respectable  farmer,  now  dead,  that  he  stole 

**  a  quantity  of  leather."    R.  brings  his  action  of  damages 

against  the  magistrates  for  defamation,  and  the  action  held 

by  the  Court  below  to  be  relevant,  and  sent  to  a  jury,  and 

verdict  for  the  pursuer  for  1 25  /.  damages  against  each 

of  the  magistrates,  and  the  verdict  confirmed  by  the  Court. 

The  interlocutor  of  relevancy  aflBrmed  by  the  House  of 

Lords,  but  the  interlocutor  confirming  the  verdict  reverudf 

and  the  case  remitted  for  a  new  trial. 

1  HE  summons  on  which  this  w^as  founded  was  as 
follows  : — "  Whereas  it  is  humbly  meant  and  shown  to 
us  by  our  lovite  John  Robertson,  shoemaker  at  Bald- 
craigs,  parish  of  Fetteresso,  near  Stonehaven,  that 
^^  the  pursuer,  who  is  a  man  of  unimpeachable  moral 
character,  lately  had  the  misfortune  to  incur  the 
displeasure  of  certain  of  the  landholders  of  the 
county  of  Kincardine,  by  the  unpardonable  offence 
of  shooting  at  a  hare,  upon  the  property  of  one  of 
them,  and  has  been  made  the  victim  of  a  persecotioxi 
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i8Sa  "  almost  unequalled  for  its  rigour,  and  particularly 
'^  aggravated  in  its  circumstances :  That  he  was  not 
and  «  only  dragged  before  the  justices  of  the  peace,  at  the 
V.  "  instance  of  the  proprietor,  under  one  statute,  for  the 
"  trespass  upon  his  property,  and  subjected  in  the 
'*  whole  expenses  attending  the  trial,  but,  an  iufonna- 
*^  tion  having  been  lodged  with  Francis  Wilson,  esq. 
'^  solicitor  of  taxes  fpr  Scotland,  a  prosecution  was 
''  raised  against  him,  under  another,  at  the  instance 
**  of  that  officer,  for  shooting  without  a  license ;  and 
^^  on  the  3d  March  current,  a  court  of  commissioners  of 
**  supply  was  held  at  Stonehaven,  for  the  purpose  of 
trying  the  offence.  The  gentlemen  who  presided  as 
judges  on  that  occasion  were  Colonel  Duff  of  Fette- 
**  resso,  Robert  Barclay  Allardice,  esq.  of  Ury,  John 
^*  Boswell,  esq.  younger,  of  Kincaussie,  and  George 
"  Silver,  esq.  of  Netherley.  Instead  of  entrusting  the 
^*  conduct  of  the  prosecution,  according  to  invariable 
'^  practice  in  all  previous  prosecutions  under  the  game 
"  laws,  to  the  charge  of  Mr.  Robert  Brown,  general 
"  surveyor  of  taxes,  and  Mr.  Thomas  Kinnear,  writer 
**  in  Stonehaven,  the  local  officer,  or  surveyor  of  taxes, 
"  for  the  district  within  which  the  offence  was  com- 
"  mitted,  and  who  were  both  present  as  representing 
•*  the  officer  for  the  Crown,  the  duty  of  these  gea- 
^^  tlemen  was  superseded  by  the  appointment  of  Mr. 
"  Charles  Monro,  writer  in  Stonehaven,  by  whom  the 
"  prosecution  was  conducted  with  an  ardour  rather 
^'  unusual  in  such  cases.  The  deposition  of  the  first 
*^  witness  went  to  prove,  not  that  the  pursuer  had  killed 
"  the  hare  in  question,  or  indeed  any  other  species  of 
"  game,  for  he  swore  that,  to  the  best  of  his  belief,  it 
"  had  been  mortally  wounded  by  himself  before  the 
*^  pursuer  had  discharged  his  piece,  but  only  that  he, 
"  the  pursuer,  had  Jirtd  at  the  hare  :  That  although, 


OK  APPEALS  AND  WKITS  OF  ERROR. 


497 


ALLAROICE 

and 

BOSWELL 

V. 

K0BERT80N. 


it 


« 


€t 


it 


€1 


"  fitrictly   speaking,   this  might  be   considered   as  ia       isso. 
'*  breach  of  the  game  laws,  yet  the  pursuer,  uncon- 
"  scious   of  any  thing  very  heinous   in    the  crime, 
*^  considered  it  proper  to  avow  his  fault,  and  throw 
**  hiiQsqlf  upon  the  clemency  of  the  court.     Accord- 
ingly, alter  the  first  witness  had  been  examined,  his 
agent  stated  that  enough  had  already  been  proved  to 
convict  his  client,  and  a^  he  vnshed  to  save  the 
court  farther  trouble,   he  admitted  the  complaint^ 
only  expressing  his  confidence  that,  in   awarding 
*'  judgment,  the  court  would  deal  as  leniently  with 
"  the  <lefe^der  as  was  consistent  with  their  duty,  and 
"  that  they  would  be  pleased  to  take  into  their  consi- 
*^  deration  that  he  was  the  only  support  of  two  aged 
*'  parents :  That  in  place  of  giving  efiect  to  this  appeal, 
the  said  Charles  Monro  answered,  and  falsely  stated, 
in  aggravation  of  the  offence,  that  the  present  pur* 
suer  wa$  a  notorious  poacher  :  That  upon  this,  the 
said  Robert  Barclay  AUardice  spoke  and  delivered 
himself  as  follows,  or  in  words  to  the  following  pur- 
port  and  effect : — *  I  do  not  think  the  defender 
deserves  any  mercy,  as  I  am  informed  that,  besides 
beii^  a  poacher,  he  is  a  thief;  that  he  has  been 
^^  knonvn  tq  steal  bee-hives  and  leather ;  and  that  Mr. 
«  Boswell  (his  brother  judge)  knows  this  to  be  true/ 
<<  Upon  which  the  said  John  Boswell  stated  as  follows, 
'*  or  in  words  to  the  following  purport  and  effiect : — *  I 
cannot  say  as  to  the  bee-hives,  but  I  was  informed 
by  a  respectable  farmer,  now   dead,  that  he  stole 
a  quantity  of  leather.^  " 
The    case    was   argued   before  the  Judges  of  the 
Second  Division,  on  the  question  of  relevancy ;  and  by 
interlocutor  of  the  13th  December  18^7,  the  Judges  interlocutor 
found  the  action  relevant  and  remitted  the  cause  to  the  ^  ^  «^'*^« 
Jury  Court,  and  the  jury  found  for  the  pursuer,  with 
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CASES  IN  THE  HOUSE  OF  LORDS 

106  L  damages  against  eacli  of  the  defenders*  The 
proceedings  and  evidence  are  succinctly  stated  in  the 
following  bill  of  exceptions  tendered  to  and  signed  by 
the  Lord  Chief  Commissioner :—  "  Whereas,  by  an  in- 
"  terlocutor  of  the  honourable  Joshua  Henry  Macken- 
*•  zie,  one  of  the  Lords  Ordinary  of  the  Second  Divi- 
sion of  the  Court  of  Session,  bearing  date  the  2l8t 
day  of  May  1824,  this  cause  was  transmitted  from 
the  Court  of  Session  to  the  Jury  Court,  in  terms  of 
the  Acts  of  Parliament  applicable  to  such  cases ;  and 
after  certain  proceedings  were  had  therein,  the  said 
Court,  upon  a  motion  by  the  counsel  for  the  defender 
Robert  Barclay  AUardice,  did,  upon  the  26th  day 
**  of  November  1825,  transmit  the  said  cause  back  to 
•*  the  Court  of  Session,  for  the  determination  of  their 
Lordships,  whether  the  said  action,  as  libelled,  was 
relevant  or  competent;  and  the  said  honourable 
Joshua  Henry  Mackenzie,  as  Ordinary  thereto, 
having  ordered  cases  to  the  Second  Division  of  the 
Court,  their  Lordships,  by  an  interlocutor  dated  the 
13th  day  of  December  1827,  unanimously  found 
the  action  to  be  relevant,  and  again  remitted  it  to  the 
Jury  Court :  And  whereas  afterwards  the  following 
issues  were  adjusted,  and  ordered  to  be  tried  by  the 
said  Court : — It  being  admitted  that  the  defenders  are 
"  justices  of  peace  and  commissioners  of  supply  for  the 
county  of  Kincardine,  and,  in  that  character,  attended 
a  meeting  at  Stonehaven,  in  the  said  county,  on  the 
3d  day  of  March  1823 ;  and  that  the  pursuer  was 
then  brought  before  the  said  court  upon  a  complaint 
preferred  against  him  for  unlawfully  shooting  at 
game,  and  being  thereof  convicted,  he  did,  then  and 
there,  make  application  to  the  court  to  mitigate  the 
punishment, — whether,  at  the  time  and  place,  and 
pending  the  proceeding  aforesaid,  and  in  presence 
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and  hearing  of  the  persons  then  and  there  assembled, 
the  defender  Robert  Barclay  Allardice  did  falsely, 
maliciously  and  calumniously,  say  that  the  pursuer, 
besides  being  a  poacher,  was  a  thief;  that  he  had 
been  known  to  steal  bee-hives  and  leather,  and  that 
the  defender  John  Boswell  knew  this  to  be  true ;  or 
did  falsely  maliciously,  and  calumniously  use  or  utter 
words  to  that  effect,  to  the  loss,  injury  and  damage 
of  the  pursuer? — ^Whether,  at  the  time  and  place, 
and  pending  the  proceeding  aforesaid,  and  in  pre- 
sence and  hearing  of  the  persons  aforesaid,  the  de- 
fender John  Boswell  did  falsely^  maliciously  and 
calumniously,  say  that  he  was  informed  by  a  respect- 
able farmer,  now  dead,  that  the  pursuer  stole  a  quan- 
tity of  leather;  or  did  falsely,  maliciously  and 
calumniously,  use  or  utter  words  to  that  effect,  to  the 
injury  and  damage  of  the  pursuer  ?  Damages  laid  at 
800/.  And  whereas,  at  a  sitting  of  th^  Jury  Court 
in  civil  causes,  hold  en  on  the  S4th  day  of  March 
1828,  before  the  right  honourable  William  Adam, 
Lord  Chief  Commissioner  of  the  Jury  Court,  and  the 
honourable  James  Wolfe  Murray,  one  of  the  Lords 
Commissioners  of  the  said  Jury  Court,  the  foresaid 
issues  came  on  to  be  tried  by  a  common  jury  of  the 
county  of  Edinburgh,  county  of  Haddington  or  East 
Lothian,  and  the  county  of  Linlithgow  or  West 
Lothian  ;  at  which  day  came  there,  as  well  the  said 
pursuer  as  the  said  defenders,  by  their  respective 
counsel  and  agents  and  the  jurors  of  the  said  jury 
aforesaid  empannelled  to  try  the  said  issues  being 
called,  also  came,  and  were  then  in  due  manner 
chosen  and  sworn  to  try  the  said  issues ;  and  upon 
the  trial  of  the  said  issues,  the  counsel  learned  in  the 
law  for  the  said  pursuer  to  maintain  his  case  under 
the  said  issues,  did  give  in  certain  evidence;  and  no 
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^<  evidence  having  been  given  on  the  part  of  the 
*^  defenders,  the  jury   aforesaid  did  then  and  there 
**  deliver  their  verdict  for  the  pursuer,  upon  both  issues, 
^*  and  found  the  said  Robert  Barclay  AUardice  and 
**  John  Boswell,  defenders,  conjunctly  and   severally, 
'^  liable  to  the  pursuer  in  £00/.  of  damages ; — which 
verdict  was  aflerwards,  upon  the  24th  day  of  June 
1828,  set  aside,  and  a  new  trial  granted,  upon  the 
ground  of  the  damages  being  awarded  conjunctly  and 
severally  against  both  defenders,  in  respect  that  their 
defences  were  distinct,  that  the  acts  done,  and  the 
words  spoken,  were  different  in  charge  and  proof, 
and  that  they  were  not  in  pari  delicto.  And  whereas 
afterwards,  at  a  sitting  of  the  said  Jury  Court,  holdai 
on  the  21st   day  of  July  1828,  before  the  right 
honourable  William  Adam,  Lord   Chief  Commis- 
sioner of  the  said  Court,  and  the  honourable  Joshua 
Henry  Mackenzie,  one  of  the  I/)rds  Commissioners 
thereof,  the  foresaid  issues  came  on  to  be  tried  by  a 
common  jury  of  the  counties  aforescud  ;    oh  which 
day  came  there  the  counsel  and  s^nts  for  the  parties 
as  aforesaid ;  and  the  jurors  of  the  said  last  jury  beii^ 
empannelled  and  chosen,  and  sworn  to  try  the  said 
**  issues  as  aforesaid,  the  counsel  for  the  pursuer  did 
^*  give  in  the  following  evidence  :< — It  was  given  m 
**  evid^ice  by  Peter  Christian,  writer  in  Stonehaven, 
**  that  he  was  employed  in  February  1823,    by  the 
^'  pursuer  Robertson,  to  conduct  his   defence   in  a 
**  prosecution  raised  against  him  under  the   stamp 
^^  act,  for  killing  game  without  a  license.    The  first 
^*  meeting  was  on  the  Sd  day  of  February,  when 
'*  six  or  seven  witnesses  were  examined.     The  next 
'^  meeting  was  on  the  17th,  and  then  adjounied  to 
^'  the  Sd  March,  when  one  witness  was  examined  by 
^'  the  solicitor  of  stamps.     It  appeared  to  witness  that 
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the  charge  was  brought  home  to  Robertson,  and  he 
thought  it  improper  to  give  more  trouble.  He 
admitted  that  the  charge  was  brought  home; 
He  thinks  he  did  not  consult  with  his  client.  He 
thought  he  had  full  authority.  Immediately  after 
this,  witness  saidt  as  it  was  Robertson's  first  offence, 
and  as  witness  ufidfsrstood  he  had  a  father  and 
n^other  to  support  by  his  industry,  that  he  hoped  the 
court  would  be  lenieqt  in  the  punishment.  On 
which  Mr.  Barclay  said,  that  he  did  Qot  consider  that 
Robertson  was  ^n  ol^ect  of  lenity,  as  he  was  a  thief 
as  well  as  a  poacher.  On  Mr,  Barclay  saying  this, 
witness  said,  that  he  had  not  made  any  statement  as 
to  Robertson's  character,  a^  he  was  unacquainted 
with  it,  and  it  appeared  to  him  not  a  matter  &r  the 
consideration  of  tbat  court;  that  if  he  had  been 
guilty  of  theft,  he  was  otherwise  liable  to  punish- 
ment, and  this  ought  not  then  to  be  taken  into 
consideration.  Mr.  Barclay  said  he  differed  with 
witness  entirely ;  that  the  court  was  entitled  to  take 
it  into  consideration ;  and  that  he  was  informed  by 
Mr.  Boswell  thptt  Robertson  had  been  guilty  of  steal- 
ing bee-hives  and  leather,  or  in  the  practice  of  stealing 
them.  Mr.  Boswell  wa$  then  ii|  the  room,  and  said 
he  could  not  swear  as  to  the  bee-hives,  but  he  was* 
sure  of  the  leather,  as  he  was  inforined  by  a  respect- 
able farmer,  uow  dead.  Witness  thinks  nothing 
more  was  observed  by  the  gentlemen  of  the  court  ; 
but  Mopro,  who  acted  as  agept  for  the  prosecution, 
said  it  would  be  better  to  leave  that,  or  reserve  the 
discussion  for  their  private  meeting.  Nothing  farther 
was  said.  A  conyictiop  took  place  for  the  full 
penalty  of  20/,,  and  three  guineas  license  duty. 
Robertson  was  imprisoned  till  payment  The  sur- 
veyor of  assessed  taxes  prosecuted  in  the  name  of 
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the  solicitor  of  taxes.  The  surveyor  of  the  dis- 
trict is  named  Kinnear.  It  is  not  common  to  take 
assistance.  Does  not  know  another  instance.  Kin- 
near  is  an  agent.  If  he  were  not  professional  he 
would  take  assistance.  Monro  was  the  defender 
Boswell's  private  agent  at  that  time.  The  observa- 
tions of  the  defenders  excited  a  great  deal  of 
conversation  among  the  legal  people  in  the  town. 
Messrs.  Duff,  Silver  and  Barclay  were  present.  Mr. 
Boswell  was  not  in  the  sederunt.  He  was  present  at 
part  of  the  examination,  but  don't  know  if  he  was 
present  at  the  whole.  Witness  went  immediately 
to  the  hall  of  the  Fiars'  Court,  and  was  followed  by 
the  pursuer.  His  feelings  seemed  to  be  considerably 
hurt  by  the  observations.  On  his  cross-examinatioD 
this  witness  said,  that  the  meeting  of  the  justices  was 
in  a  committee-room  off  the  hall.  Barclay  said  he 
understood  Robertson  was  both  a  poacher  and  a  thief, 
or  a  poacher  as  well  as  a  thief.  Did  not  see  Barclay 
make  any  motion  towards  Boswell.  Barclay  lives 
within  two  miles  of  Stonehaven,  and  was  present  on 
the  3d  of  February.  Cannot  recollect  how  long  the 
pursuer  was  imprisoned ;  thinks  several  days.  He 
was  not  put  in  prison  immediately  after  the  convic- 
tion. It  was  months  afterwards.  They  don't  in 
practice  commit  immediately.  Imprisonment  is  the 
act  of  the  officer  whose  duty  is  to  levy  the  fine. 
Boswell  was  not  present  on  the  3d  of  February.  Did 
not  observe  any  communication  made  by  Boswell  to 
Barclay  before  the  observations.  The  pursuer  made 
no  observations,  nor  did  he  ask  for  time  to  inquire 
into  the  matter.  The  witness  knows  Alcock,  who 
came  to  Stonehaven  afterwards.  Knows  Monro  still 
acts  in  the  county  for  Boswell. — It  was  farther  given 
in  evidence  for  the  pursuer,  by  Thomas 
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writer  in  Stonehaven,  that  witness  is  surveyor  of 
taxes,  not  of  stamps.  Part  of  witness's  business  is  to 
prosecute  offenders  against  the  game  laws.  Re- 
members prosecuting  Robertson.  Monro  assbted 
him.  Never  was  assisted  before.  Got  his  informa- 
tion from  Monro,  and  thinking  him  better  acquainted 
with  the  facts,  wished  him  to  do  the  business. 
Monro  gave  him  the  list  of  witnesses,  gave  him  the 
information,  and  examined  the  witnesses  in  court. 
Monro  was  at  one  time  Boswell's  private  agent. 
Did  not  know  if  he  was  so  still.  Witness  was  in 
court  on  the  3d  March  as  pursuer.  Only  one  wit- 
ness was  then  examined.  He  brought  home  the 
case  against  Robertson  completely ;  so  much  so,  that 
he  would  not  detain  the  court  longer.  Christian 
requested  the  court  to  be  lenient,  as  it  was  his 
(Robertson's)  first  offence.  Christian  said  that  he 
was  a  poor  man,  and  the  support  of  his  father  and 
mother.  Barclay  said  that  the  case  was  clearly 
proved ;  that  he  did  not  consider  him  as  entitled  to 
the  leniency  of  the  court ;  that  besides,  he  under- 
stood he  was  a  person  of  very  bad  character,  and  had 
been  guilty  of  stealing  leather  and  bee-hives,  and 
made  some  reference  to  Boswell.  Witness  did  not 
think  Christian  said  any  thing  then.  Barclay  refer- 
red to  Boswell  for  the  truth  of  what  he  had  stated. 
On  which  Boswell  said  he  could  not  say  as  to  the 
bee-hives,  but  he  could  swear  to  the  leather,  as 
a  very  respectable  farmer,  now  dead,  had  told  him. 
Christian  said  the  man  was  a  stranger  to  him,  and 
that  he  had  said  nothing  about  his  character.  Monro 
said  it  was  as  well  to  leave  that  alone,  and  decide 
the  case  on  a  proof.  Robertson  was  convicted  in 
20  /.  penalty,  and  certificate  duty.  He  was  put  in 
prison  a  considerable  time  afterwards^  and  liberated 
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6n  psLymetit.  Ther^  Wenfe  abotit  kalf^a-doized  people 
in  the  court-room  at  the  time  when  the  observations 
were  made  by  the  defenders.  In  his  cross-examina- 
tion^ this  witness  said  that  the  conversation  took 
place  without  the  justices  retiring.  Barclay  said 
something  to  Christian,  im{jorti<ig  that  he  was  entitled 
to  take  Robertson's  character  into  consideration. — 
It  was  farther  giveti  in  evidence  for  the  pursuer,  by 
James  Tindal,  clerk  of  the  commissioners,  fiiat  he 
vras  present  on  the  8d  of  March  1823.  Witness 
concerts  with  the  solicitor  of  stamps.  Witness  gets 
the  warrants.  The  prosecul^ns  are  generally  con- 
ducted by  Kinnear.  Cbrlstiaa  said  it  was  unneces- 
sary to  deny  the  charge  any  longer,  and  appealed  to 
tile  leniency  of  the  court  to  mitigate  the  ptmish- 
mcfut.  Barclay  said  that  Robertson  was  a  poacher, 
atnd  that  he  was  informed  he  had  stolen  bee-hives 
and  leather,  and  appealed  to  BosWell  as  hating 
informed  him.  Boswell  said  that  he  could  not  depone 
ta  to  the  bee-hives,  bttt  was  certain  as  to  the  leather, 
because  a  respectable  farmer,  now  dead,  had  toid  him 
so.  Monro  said  it  would  be  better  to  leave  that  or 
reserve  the  discussion  for  their  private  meeting.  Ro- 
bertson was  imprisoned  for  the  penahy  at  some 
distance  of  time  from  the  conviction. — The  following 
documents  Wene  also  put  in  as  evidence  by  the  pur- 
suer, viz.  the  sommons,  the  defences,  and  conde- 
scendence and  answers,  a  receipt  for  the  penalty* 
dbted  Stonehaven,  10th  June  1824,  and  signed 
J.  Brand.  No  evidence  was  given  on  the  part  of  the 
defenders,,  and  the  counsel  for  the  said  pursuer  did 
then  and  there  insist  before  the  said  Lord  Chief 
Commissioner  and  Lord  Commissioner,  that  the  said 
evidence  adduced  on  the  part  of  the  pursuer  did 
entitle  the  said  pursuer  to  a  verdict.     But  &e  toun- 
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*^  sel  for  the  defenders  did  then  and  there  iuBiA  that       IBSO. 
^  the  pursuer  was  not  entitled  to  a  verdict  on  the    ^llaedicb 
''  evidence  aforesaid,  but  that  on  the  said  evidence        and 
**  the  defenders  were  entitled  to  a  verdict.     iVhere-         «. 
^  upon  the  Lord  Chief  Commissioner  did  then  and  there   »<^»^*^"^*- 
**  observe  to  the  said  jury,  that  an  action  for  damages 
<'  was  not  competent  at  all  against  Judges  of  the  Su- 
preme Courts  in  Scotland  for  words  spoken  by  them 
in  a  judicial  capacity,  but  that  such  an  action  lay 
against  justices  of  the  peace,  promded  the  words  were 
'*  spoken  maliciously*    With  reference  to  the  malice,  that 
**  in  all  cases  where  the  party  using  the  words  complained 
"  of  was  entitled  to  speak  of  the  complainer,  the  jury 
'^  mu^t  be  satisfied  that  the  malice  was  proved ;  and  the 
"  Lord  Chief  Commissioner  did  then  and  there  direct  th^ 
'^  je/ry  to  take  into  consideration  the  words  and  the  whole 
circumstances  of  the  case,  and  to  consider  whether  Mr. 
Barclay  was  honestly  discharging  his  duty,  and  only 
erred  in  judgment  as  to  his  duty ;  or  whether  he  acted 
**  not  from  a  fair  desire  of  doing  his  duty,  but  was  in^ 
*'  duced  by  malice  to  use  the  words  proved.     The  Lord 
''  Chief  Commissioner  farther  stated  to  the  jury,  as  his 
direction  on  the  taw,  that  malice  consisted  in  speaking 
from  bad  motives,  and  that  it  may  be  either  precon* 
ceived  or  instantaneous.    His  Lordship  farther  stated 
to  the  jury  that  in  cases  like  the  present,  where  no  m- 
"  dence  was  adduced  by  the  defenders  to  prove  that  the 
*'  zoords  spoken  were  true,  they  must  be  understood  or 
**  presumed  to  be  false,  although  no  evidence  of  the  false- 
^*  hood  was  adduced  by  the  pursuer.     And  the  jury 
**  aforesaid  did  then  and  there  deliver  their  verdict  for 
^'  the  pursuer,  upon  both  issues,  and  found  the  de- 
*^  fender  Robert  Barclay  AUardice  liable  in  125  L  of 
**  damages,  and  also  found  the  defender  John  Boswell 
^^  Uable  in  1S5  /.  of  damages  to  the  pursuer.-^-That  the 


€1 
€C 


4t 
4t 
€i 


506 


CASES  IN  THE  HOUSE  OF  LORDS 


1850. 

ALLARDICE 

and 

VOSWELL 

V. 

BOBERTSON. 


ti 


H 


ii 


'^  counsel  for  the  defenders  did  afterwards  obtain  a  rale 
"  to  show  cause  in  the  Jury  Court  to  have  the  said 
**  verdict  set  aside,  and  a  new  trial  granted,  founding 
"  their  application,  among  other  grounds,  upon  the 
*^  aforesaid  direction,  as  a  misdirection  in  point  of  law, 
^^  by  the  Lord  Chief  Commissioner  at  the  trial.  But 
^^  the  said  Court  did,  on  the  15th  day  of  January  1829f 
*^  dismiss  the  said  rule; — whereupon  the  counsel  for 
"  the  defenders  did,  in  terms  of  the  act  of  parliament 
<^  of  the  59th  George  3d,  cap.  35,  sect,  ly*  tender 
a  bill  of  exceptions  to  the  said  order  of  the  Jury 
Court,  in  as  far  as  the  said  Court,  by  discharging  the 
said  rule,  did  confirm  the  said  direction  of  the  said 
^^  Lord  Chief  Commissioner  at  the  trial ;  and  the  said 
**  counsel  for  the  defenders  did  contend  that  the  said 
"  Court  should  have  set  aside  the  said  vefdict  and 
granted  a  new  trial,  as  the  verdict  should  have  been 
given  in  favour  of  the  defenders.  That  the  Lord 
**  Chief  Commissioner,  instead  of  the  direction  on  the  law 
*'  given  by  him  as  aforesaid,  should  have  directed  the  said 
jury  to  have  found  a  verdict  for  the  defenders,  by 
directing  them,  first,  that  for  words  spoken  by  the 
defenders  when  sitting  in  judgment  as  justices  of  peace, 
and  deliberating  upon  or  delivering  the  grounds  and 
reasons  of  a  judicial  determination,  the  defenders  are 
entitled  in  law  to  complete  protection  and  immunity, 
even  where  the  words  are  alleged  to  be  maliciously 
spoken  ;  secondly  and  separatim.  That  the  evidence  qf 
malice  in  the  present  case  ought  to  be  direct  and  express 
by  proqf  of  malice,  wholly  independent  of  the  alleged  in- 
temperance, or  even  falsehood  of  the  words  spoken,  and 
that  from  the  mere  absence  of  evidence  qf  the  truth  of  the 
words  spoken^  these  words  could  not  be  held  to  be  false, 
to  the  effect  qf  affording  legal  or  competent  evidence  oj 
malice  against  the  defenders^  acting  as  aforesaid/"  &c« 
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In  the  case  of  Doctor  Hamilton  v.  ppctor  Hope^  which        1 83o. 
was  an  action  brought  by  one  professor  in  the  Univer-    allardi^e 
sity  of  Ed^inburgh,  against  another,  for  defamatory         ®"*| 
words  spoken  a.t  a  meeting  of  the  Senatus  Academicus  v. 

(Free.  Coll-  337,  10th  March  1827),  the  law  on  this 
subject  was  stated  by  the  Lord  Justice  Clerk  as. 
follows : — 

V  Iirsty  I  take  it  to  be  quite  fixed,  that  in  ordinary 
f'  cases  where  an  action  is  brought,  concluding  for 
damage?  for  slanderous   words,  where  no  case  of 
privilege  whatever  can  be  alleged  in  favour  of  the 
defender,  it  is  sufficient  for  the  pursuer  to  prove  the 
use  of  words  of  a  slanderous^  defamatory  and  inju- 
•'  fious  nature,  and  that  in  such  case  the  malicious 
purpose  of  using  th^m  will  be  inferred  without  any 
further  proof  whatever.     Secondly/,  it  is  equally  clear, 
on  the  other  hand,  that  whilst  there  are  two  classes 
of  cases  which  are  sheltered  by  an  absolute  privilege 
or  protection  against  all  actions  for  alleged  slander 
^^  viz.  those  of  a  member  of  parliament  in  parliamentary 
'^  debate,  and  of  a  supreme  Judge  acting  in  judicio 
(with  neither  of  which  we  have  at  present  any  con- 
ceru),  still  that  in  all  other  cases  which  are  held  by 
law  to  be  of  a  privileged  nature,  the  presumption  of 
law  is  against  malice  ;  and  it  is  therefore  incumbent 
on  the  pursuer  of  an  action  for  the  use  of  slanderous 
words,  in  such  circumstances,  to  bring  evidence  that 
will  satisfy  a  jury,  that  notwithstanding  the  privilege 
^^  found.ed  on,  the  expressions  were  used  maliciously 
by  the  defender.     This  is  the  doctrine  laid  down  by 
Mr.  Starkie  in  his  work  on  the   ^  Law  of  Slander,' 
p.  231.    In  regard  to  the  question.  What  sort  of  evi- 
**  d^nce  is  required  to  establish  malice  in  privileged 
<<  cases,  or  in  what  mode  the  presumption  of  law  is  to 
V  be  rebutted  ?  it  appears  to  me,  from  the  b^t  consi- 
VOL.  I.— New  S,  N  N 
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"  altogether  apart  from,  and  independent  of,  the  case 
'*  itself,  can  avail  ;  on  the  contrary,  I  think,  that  while 
"  it  is  competent  to  prove  by  separate,  distinct,  and  (as 
*'  it  is  sometimes  termed)  extrinsic  evidence,  iudepen- 
"  dent  of  the  case  itself,  that  the  defender  was  influ- 
*'  enced  by  malice,  it  is  also  competent  to  require  the 
"  jury  to  take  into  their  consideration  the  whole 
"  circumstances  of  the  case  itself,  with  the  conduct  of 
^'  the  party  in  relation  to  time,  place,  and,  in  particular, 
"  the  pertinency  of  his  words  to  the  subject-matter  of 
"  the  privilege,  and  to  decide  if  there  is  suflBcient  evi- 
"  dence  of  malice  resulting  from  a  general  view  of 
'^  these  circumstances.  This  opinion  seems  to  be 
confirmed  by  the  case  mentioned  by  Mr.  Starii^ie, 
*  Law  of  Slander,'  at  page  242,  and  by  another 
"  passage,  at  page  260  of  the  same  work.  For 
^^  looking  at  the  English  doctrine  and  practice  on  this 
"  subject,  we  have  the  highest  authority  in  the  law  of 
"  Scotland,  that  of  my  Lord  Stair,  who,  in  treating  of 
diis  subject  of  reparation  for  verbal  slander,  in  B.  i. 
tit.  9,  §  4,  of  his  Institutes,  expressly  refers  us  to 
them."  Again,  after  remarking  that  the  pursuer  of 
the  case  referred  to,  indeniably  stood  in  a  privileged 
situation,  ^^  with  the  presumption  of  law  in  favour  of 
"  the  innocence  of  his  intentions  in  the  use  of  words 
"  Nof  a  slanderous  nature,"  his  Lordship  proceeds  thus — 
But  if  not  keeping  closely  to  the  subject  of  discus- 
sion, if  travelling  into  impertinent  matter,  or  using 
^'  the  occasion  as  a  cloak  or  cover  for  malice,  as  indi- 
"  cated  by  the  whole  of  his  conduct  and  the  circum- 
"  stances  of  the  case,  it  will  undoubtedly  be  for  the 
jury  to  decide  the  question,  whether  the  malice 
which  the  law  requires  to  warrant  a  verdict  against 
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**  him  for  slanderous  words,  is  not  sufficiently  proved,      vlf.^ 
^^  even  though  no  extrinsic  proof  of  malice  has  been    allaroice 
''  led  ?"     At  page  354  of  the  same  report,  Lord  Alio-     ^J^J^ 
way  states,  ^^  I  am  also  clear,  and  I  think  my  opinion  v- 

"  is  confirmed  by  every  authority  to  be  found,  either  in 
"  Scotland  or  England,  that  it  is  not  necessary,  in  cases 
*^  of  protection,  to  prove  malice  by  what  is  called  ex- 
'^  trinsic  evidence,  but  that  the  jury,  in  every  such  case, 
**  must  judge   from    the   expressions  made  use  of, 
whether  they  could  be  justified  by  the  place  where 
they  were  made  use  of ;  and  that  it  is  enough  for 
them  to  find  that  they  were  falsely  spoken,  and  also 
**  that,  in  the  circumstances  of  the  case,  tkey  were  ma- 
'^  liciously  spoken."    Again,  at  page  S6l,  the  same 
"  Judge  observes,  "  If  I  am  right  in  what  I  formerly 
stated,  and  what  has  been  uniformly  stated  in  every 
jury  trial  in  this  country,  in  so  far  as  I  know,  as  well 
as  in  England,  that  extrinsic  or  express  proof  of 
^*  direct  malice  was  not  necessary,  but  that  intrinsic  or 
'^  internal  evidence  might  arise  out  of  the  facts  and 
*^  circumstances  of  the  case,  and  out  of  the  character 
^^  and  nature  of  the  words  used,  then,  if  the  words  used 
were  impertinent,  unnecessary,  and  not  intended  to 
forward  the  argument,  but  toproduce  an  insult,  and 
to  harass  the  feelings  of  the  person  of  whom  they 
were  spoken,  the  jury  were  certainly  entitled  to  con- 
**  sider  quo  animo  they  were  uttered,  and  whether  they 
**  were  to  infer  malice  from  them  or  not."    The  same 
doctrine  is  laid  down  as  beyond  dispute  by  Lord  Pit- 
milly,  who,  after  alluding  to  the  nature  and  limits  of 
privileged  cases,  expresses  himself  thus: — "It  is  not 
"  necessary  to  say  any  thing  of  the  very  few  cases  in 
''  which  no  action  at  law  whatever  lies  for  slander,  as 
''  it  is  not  alleged  that  this  case  belongs  to  that  class. 
''  Of  other  cases,  the  distinction  is,  that  in  conuncm 
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slander  (as  distinguished  from  priTileged  cases),  the 
law  presumes  malice  from  the  use  of  th^  words,  and 
the  pursuer  having  proved  injury  and  falsehood,  is 
not  put  to  prove  malicious  intentioui  but  the  law 
^'  infers  it.  In  other  cases  which  are  called  privileged, 
'^  there  is  no  room  for  this  presumption ;  and  therefore 
the  pursuer  must  prove  malice  in  the  user  of  the  words. 
'^  There  are  certain  persons  who  are  called  upon  by 
duty,  others  are  permitted  in  the  exercise  of  their 
legal  rights,  to  speak  of  the  character  and  conduct 
of  their  neighbours ;  and  when  they  do  «o  from  a 
sense  of  duty,  or  in  the  exercise  of  their  rights,  and 
believing  what  they  state,  they  are  free  firom  a  claim 
of  damages^  although  the  expressions  of  wldch  they 
make  use  may  be  injurious,  and  would  in  other  cir- 
cumstances be  actionable.  The  presumption  of  law 
in  their  favour  is,  that  they  spoke  from  such  motives; 
and  the  pursuer  is  therefore  put  to  prove  their  mali- 
'^  cious  intention.  Thtir  situation  must  net  be  made 
a  cloak  for  malice ;  and  the  pursuer  is  therefore  in 
such  cases  allowed  to  rebut  the  legal  presumption  in 
their  favour,  by  contrary  proof.  It  is  a  different 
question  what  kind  of  proof  it  is  necessary  for  him 
'*  to  lead,  and  whether  he  is  confined  to  extrinsic  evi- 
dence, such  as  previous  threats,  or  other  facts  of  that 
description.  It  must  lie  with  the  jury  to  say  whether 
*^  malice  is  made  out ;  and  in  considering  this  matter 
they  are  entitled  to  tiake  into  view  the  whole  facts 
and  circumstances,  or  the  intrinsic  evidence,  as  well 
"  as  the  extrinsic  proofs  of  malice.  The  intensity  of 
**  the  expressions,  the  situation  of  the  parties,  and  the 
**  whole  circumstances  of  the  case,  are  legitimate 
"  matter  for  the  consideration  t)f  a  jury,  to  enable 
^*  them  to  judge  whether  the  malicious  intention  be 
<^  made  out    This  is,  I  think,  made  out  by  the  cases 
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referred  to  by  the  pursuer,  mentioned  by  Mr.  Starkie 
at  page  24  L  of  his  work  on  the  Law  of  Slander,  and 
**  in  the  second  volume  of  his  work  on  Evidence^ 
*•  p.  8^,  912,  and  914f  and,  indeed,  by  the  reason  of 
*^  the  case.  Real  evidence  of  malice  is  often  afforded 
in  this  way ;  and  there  is  no  inconsistency  that  the 
law  should  presume  against  malice,  and  yet  allow 
^^  the  whole  circumstances  to  be  taken  into  account  in 
**  considering  the  proof  of  it."  Again,  the  same  Judge, 
in  reference  to  the  question,  who  are  entitled  to  privi- 
lege ?  remarks,  p.  348,  **  there  is  a  long  list  of  pri- 
^*  vileged  situations  in  the  books,  and  when  a  new  one 
**  like  the  present  arises,  which  has  not  hitherto  been 
''  adjudged,  we  must  attend  to  the  principles  on  which 
the  admitted  cases  rest  Now,  this  principle  appears 
to  be  what  I  have  already  mentioned,  viz.  that  the 
privilege  protects  all  persons  who  are  called  upon  by 
duty  to  speak,  or  who  do  so  in  the  exercise  of  a  legid 
right  The  privilege  always  depends  on  the  duty  or 
right  of  the  party.  Hence  Lord  Mansfield,  in  a  case 
of  a  master  giving  a  character  of  a  servant,  says  that, 
if  he  has  not  been  asked  to  do  so,  there  is  no  privilege, 
'^  for  this  reason,  that  till  he  is  asked  for  a  character, 
**  .the  du^  of  giving  one  does  not  emerge.  It  is  a 
**  branch  of  the  same  rule  that  a  person  thus  called 
upon,  or  thus  entitled  to  speak  of  his  neighbour,  must 
confiae  himself  to  what  is  pertinent" 
In  giving  judgment  on  the  bill  of  exceptions,  the 
X^rd  Justice  Clerk  used  these  words : — "  The  case  is 
'^  very  different  from  that  of  a  .Judge  sp^i^k^ing  in 
•*  language,  however  strong,  of  the  case  bf^fore  him, 
which  I  couceive  every  Judge  is  protected  in  doing ; 
but  here  he  goes  entirely  out  of  his  way,  and  takes 
the  liberty  of  calling  the  pursuer  a  thief --^hqcuaing 
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1 830.        "  him  of  a  crime  of  the  deepest  die,  inferring  infamy, 
and  for  which,  under  some  of  the  old  Scotch  statutes, 
he  might  have  been  tried  capitally.     I  do  not  care 
whether  this  was  done  in  a  large  audience  or  a  small 
one  :  it  was  alike  unjustifiable.  From  the  first  moment 
I  never  entertained  a  doubt  that,  according  to  the 
established  principles  of  the  law  of  Scotland  ,this  was 
actionable  matter,  and  inferred  a  relevant  and  compe- 
tent claim  of  damages.     I  know  nothing,  and  am  not 
bound  to  be  informed,  as  to  the  law  of  England  in 
^*  such  a  case.     But  by  the  law  of  this  country,  the 
defenders,  in  uttering  the  words  complained  of,  clearly 
went  out  of  the  case  before  them,  and  thereby  ren- 
**  dered    themselves   liable  in  damages.      Justices  of 
the  peace,  after  finding  a  person  guilty  of  poaching, 
have  no  protection  by  the  law  of  Scotland  (which 
must  be  the  rule  of  decision  here)  in  stating,  as  a 
reason  for  refusing  to  mitigate  the  punishment,  that 
the  offender  is  entitled  to  no  favour  from  the  court, 
because  he  is  a  thief.     And  as  to  the  other  exception} 
*'  when  there  was  no  issue  in  justification,  we  cannot 
'*  doubt  that  the  learned  Judge  is  right  in  saying  that 
**  the  accusation   must  be  assumed  to  be  false,   and 
'^  therefore  I  am  quite    clear  that  the  bill  must  be 
*'  disallowed." 

The  other  Judges  concurred ;  and  by  interlocutor  of 
co^nningthe  ^^  j^^j^  jyj^y  jggg^  disallowcd  the  cxceptious,  and 

found  the  verdict  final  and  conclusive.     From  this 
interlocutor,   and   the   interlocutor    of  relevaDcy,  the 
magistrates  appealed. 
Appeal.  The  cause  come  on  for  hearing  in  the  House  of 

Lords  (Lord  Wynford  presiding),  on  the  SOth  March 
and  1st  April  1830,  and  on  the  Gth  April  their  Lord- 
ships proceeded  to  judgment 
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LordWynford  (after  stating  the  nature  and  circum-       isso. 
stances  of  the  case  and  the  result  of  the  proceedings 
below :) — In  giving  my  opinion  on  this  case,  I  have       ^"^ 
endeavoured  as  much  as  possible  to  forget  that  I  am  an  v. 

English  Judge,  and  to  consider  myself  as  sitting  in  a  ^o^^'*"^^^- 
Scottish  Court  to  administer  the  law  of  which  the  people  g^  ^^  1830 
of  Scotland  have  been  so  jealous,  and  for  which  they  so 
zealously  contended,  and  the  possession  of  which  has 
been  so  solemnly  secured  to  them  by  the  Act  of  Union. 
The  summons  which  forms  the  foundation  of  this  action 
raises  two  questions  :  first,  whether  the  interlocutor  of 
relevancy  was  correct;  and,  secondly,  whether  the 
verdict  of  the  jury  was  right.  The  summons  com- 
mences thus : — "  Whereas  it  is  meant  and  humbly 
***  shown  to  us,  by  our  lovite  John  Robertson,  shoe- 
maker, at  Baldcraigs,  parish  of  Fetteresso,  near 
Stonehaven,  that  the  pursuer,  who  is  a  man  of  unim- 
peachable moral  character,  lately  had  the  misfortune 
to  incur  the  displeasure  of  certain  of  the  land- 
"  holders  of  the  county  of  Kincardine,  by  the  un- 
pardonable offence  of  shooting  at  a  hare  upon  the 
property  of  one  of  them,  and  has  been  made  the 
'^  victim  of  a  persecution  almost  unequalled  for  its 
"  rigour,  and  particularly  aggravated  by  its  circum- 
'^  stances."  I  hope  these  flights  of  imagination  will 
soon  be  banished  from  Scotch  pleading.  They  are 
highly  improper,  and  in  this  country  would  be  set 
aside  for  impertinence  at  a  heavy  expence  to  the  party 
giving  way  to  them.  The  summons  then  states  that 
the  pursuer  was  brought  before  the  magistrates  for  this 
shooting  at  a  hare,  and  that  the  gentlemen  who  presided 
were,  Colonel  Duff,  of  Fetteresso,  Robert  Barclay 
AUardice,  of  Ury,  John  Boswell,  &c. ;  and  then  it 
proceeds — "  The  deposition  of  the  first  witnes3  went 
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to  prove,  not  that  the  purser  had  killed  the  hare  in 
question,  or  indeed  any  other  species  of  game,  but' 
only  that  the  pursuei'  had  fired  at  the  hare.  Althongh, 
strictly  speaking,  this  might  be  considered  as  an 
offence  against  the  Game  Laws,  yet  the  pursuer,  un- 
conscious of  anything  very  heinous  in  the  crime, 
considered  it  proper  to  avow  his  fault,  and  throw 
himself  upon  the  clemency  of  the  court"  To  that 
clemency  the  pursuer's  agent  appealed;  and  lAer 
stating  this,  the  summons  proceeds  :  "  But  instead  of 
giving  effect  to  this  appeal,  the  said  Charles  Monro 
(agent  for  the  prosecution)  answered,  and  falsely 
stated,  in  aggravation  of  the  offence,  that  the  pursuer 
was  a  notorious  poacher ;  that  upon  this  the  said 
Robert  Barclay  Allardice  spoke  and  delivered  himself 
''  as  follows  : — '  I  do  not  think  the  defender  deserves 
'^  any  mercy,  as  I  am  informed  that,  besides  being 
**  a  poacher,  he  is  a  thief,  and  has  been  known  to 
'^  steal  bee-hives  and  leather ;  and  thkt  Mr.  Boswell 
(his  brother  judge)  knows  this  to  be  true/  Upon 
which  the  said  John  Boswell  stated  as  follows  :— 
'  I  cannot  say  as  to  the  bee-hives ;  but  I  was  informed 
(your  Lordships  see  that  they  do  not  speak  of  their 
own  knowledge,  but  only  from  information)  by 
a  respectable  farmer,  now  dead,  that  he  stole  a  quan« 
tity  of  leather.'  That  after  some  discussion,  in 
**  the  course  of  which  the  said  Robert  B.  Allardice 
"  maintained  his  right  to  comment  on  the  private 
"  character  of  the  pursuer,  he  (the  pursuer)  was  sub- 
"  jected  in  the  sum  of  20  /.,*'  &c.  Now  your  Lord- 
ships will  observe,  that  the  respondent's  agent  appealed 
to  the  clemency  of  tlie  justices  on  the  ground  of 
character ;  and  this  is  a  very  material  circumstance  in 
considering  the  question  of  malice,  for  the  question  of 
character  was  called  to  the  attention  of  the  magistrates 
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by  the  rigs{)ondetit's  own  agent.     I  have  thought  it  my 
duty  to  consider  well  the  foundation  of  the  opinio^ 
which  I  am  now  to  state  to  your  Lordships.    You  will 
consider  in  what  situation  a  magistrate  is  placed.     It  is 
absolutely  tiecessary  that  he  should  be  protected  in  the 
discharge  of  his  duty^  and  that  he  ought  not  to  be 
responsible  in  this  manner  for  an  error  in  judgment 
For  malice  be  may,  but  then  it  must  be  malice  esta* 
blished  by  evidence.    If  it  were  otherwise,  who  would 
be  a  magistrate  ?  It  is  equally  important  that  he  should 
be  protected  in  the  discharge  of  his  duty,  as  that  the 
subject  should  be  protected  against  of^ression.   [His 
Lordship  then  reviewed  the  authorities  and  cases,  and 
s&ted  that  the  only  cases  which  ran  on  all  fours  with 
the  present  were  Gibb  v.    Scott,  reported  by  Lord 
Elchiss,  and  Leitch  v.  jP^iry,  7th  July  I7II ;  and  from 
the  whole  he  came  to  the  conclusion,  that  even  the 
inferior  Judgfes   could   not  be  made  responsible  in 
a  c^ivil  action,  except  for  malice  proved.]    In  the  case 
of  Haggatt  and  die  Lord  President  Hope^  it  was 
found  Uiat  a  Judge  was  not  responsible  in  a  civil  action 
tot  T^ords  spoken  on  the  bench ;  and  it  has  been  ar- 
gued that  there  is  no  distinction  between  a  supreme 
and  amibordinate  Judge;  but  I  conceive,  my  Lords, 
that  in  the  case  of  a  supreme  Judge  the  Courts  below 
<^nnot  inquire  into  the  question  of  malice.     The  only 
remedy  is  by  application  to  this  House,  in  which  the 
Constitution  has  vested  the  power  of  compelling  the 
Judges  below  to  do  their  duty.   Although  the  supreme 
Judges  should  be  disposed  to  reject  this  protection  for 
them^lves,  yet  the  lawirill  cast  it  upon  them,  and  this 
'Hodse  is  the  only  proper  tribunal  to  deal  with  them. 
This,'b6wever,  is  the  case  of  a  subordinate  Judge,  and 
I  think  he  is  Uable  to'tm  action  if  malice  be<;learly 
maide' out ;  <  "and,  tbttreibre,  Ithmk  that  the  judgment  of 
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the  Court  of  Session,  as  far  as  the  interlocutor  of  rele* 
vancy  is  concerned,  ought  to  be  affirmed.  Then  comes 
the  second  question:  Has  the  aHeged  malice  been 
proved  ?  If  it  has  not,  the  verdict  of  the  jury  cannot  be 
supported.  In  the  case  of  Oliphant  v.  MacneUj  the 
justice  had  called  the  pursuer,  a  preacher  of  the  Gospel, 
when  under  examination,  a  di — d  perjured  villain,  and 
yet  he  was  held  not  liable  because  he  had  some  reason 
to  suspect  that  the  witness  was  perjured ;  and  so  the 
defenders  in  this  case  had  some  reason  to  believe  Uiat 
the  poacher  was  a  thief,  though  that  could  not  be 
proved.  If  the  magistrates  are  not  protected  by  law 
in  the  administration  of  their  duties,  no  man  of  pro* 
perty  or  character  will  undertake  the  office.  Then,  has 
the  malice  been  proved  ?  There  is  a  material  distinc- 
tion as  to  exceptions  between  the  old  English  statute  of 
Westminster  the  second,  and  the  late  Scotch  statute 
on  the  same  subject.  By  the  former  you  are  confined 
to  the  terms  of  the  exception ;  but  the  latter  is  large 
enough  to  enable  you  to  look  at  the  whole  of  the 
record  and  the  circumstances.  The  Court  of  Session 
remitted  the  case  to  the  Jury  Court,  and  the  trial  pro- 
ceeded and  damages  were  given.  The  case  came 
back  again  to  the  Court  of  Session,  and  was  argued  on 
the  exceptions,  which  the  Court  disallowed,  and  that 
interlocutor  also  was  appealed  from.  But  I  think  that 
they  ought  to  have  been  allowed,  for  I  do  not  see  that 
there  was  any  thing  like  sufficient  evidence  of  the 
malice,  and  justice  cannot  be  done  without  sending 
this  to  a  new  trial.  The  question  is — ^whether  the 
conclusion  which  the  jury  came  to  was  warranted  by 
the  facts ;  and  I  have  carefully  examined  the  whole 
evidence  from  the  beginning  to  the  end,  and  could  not 
find  any  thing  to  warrant  the.  conclusion ;  and  I  am 
satisfied  that  the  case .  must  be  sent  to  another  jury. 
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No  one  more  values  the  assistance  which  we  derive      ^  ibsq.  ^ 
from  juries  in  the  investigation  of  facts  than  I  do.    But    allardke 
the  facts  must  be  such  as  to  warrant  the  conclusion ;     j^J^^^j^^ 
for  juries  must  not  be  allowed  to  act  in  an  arbitrary         jj. 
manner.  [His  Lordship  here  recapitulated  the  facts,  and 
marked  particularly  the  circumstance  that  the  respon- 
dent's character  was  brought  under  the  magistrates' 
consideration  by  his  own  agent.]     In  all  this  I  cannot 
find  a  scintilla  of  proof  that  can  warrant  the  conclusioa 
of  malice.     The  words  were  pertinent  to  the  matter 
under  the  magistrate's  consideration.     If  the  words, 
were  not  pertinent,  malice  may  perhaps  be  inferred 
from  the  words  themselves,  but  the  inference  may  be 
repelled  by  the  circumstances  under  which  the  parties 
uttering  them  were  placed,  and  then  malice  must  be 
proved  by  other  circumstances;  but  no  proof  of  the 
malice  was  here  given.     The  Lord  Chief  Commis* 
sioner  seems  manifestly  to  have  been  of  opinion  that 
that  there  was  no  evidence  of  malice,  and  I  am  glad  to, 
see  that  my  old  and  excellent  friend  the  Lord  Chief 
Commissioner  Adam  still  preserves  his  faculties  in  full 
vigour.    If  malice  had  been  proved  we  could  not  have 
relieved  these  gentlemen ;  but  here  there  is  no  evidence 
of  malice.    I  am  glad  to  see  that  the  trial  by  jury  is  to 
be  still  further  extended  in  Scotland.     But  it  is  an  in- 
stitution that  must  be  regulated,  and  prevented  from 
becoming  arbitrary,  otherwise  trial  by  jury,  instead  of 
being  a  blessing,  would  become  one  of  the  most  into« 
lerable  of  nuisances;  for  our  persons  and  property 
would  not  be  under  the  protection  of  law,  but  left  at 
the  discretion  and  mercy  of  an  arbitrary  and  capricious 
tribunal.     The   tribunal   is  the   best  assistant  under 
Heaven   in  the  investigation   of  facts,   when  under 
proper  regulation,  but  without  such  regulation  it  would 
be  a  curse,  and  not  a  blessing.     The  magistrates  have 
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duties  to  perform  which  often  render  them  unpopular 
with  a  certain  class,  and  they  cannot  perform  those 
duties  unless^they  are  protected ;  and  if  a  jury  were  to 
find  one  hundred  verdicts  against  ihem  without  evi- 
dence, these  verdicts  must  be  set  aside.  I  have  con* 
sidered  the  case  much  at  different  times,  and  meditated 
uponit,  to  see  if  I  ^ould-find  any  thing  to  support  the 
finding  of  the  jury  in  this  instanee,  but  I  have  been 
able  to  discover  nothing.  The  principle  of  such 
a  verdict  as  this,ifbunded  on  no  evidence,  would,  if 
allowed  to  pass  '  unquestioned,  deeply  affect  the  ad* 
ministcation  of  ;  justice^— especially  by  the  unpaid 
gentry  of  the  country,  1  who,  although  some  attempt  to 
run  them  down,.^form^one  of.the  most  valuable  daias  of 
magistrates  that  ^ever  .existed  in  any  country.  I  pro- 
pose, therefore,  that  the :  interlocutor  of  18^  be 
affirmed,  and  that  of '18S9  reversed;  and  that  the 
cause  be  sent  back,  again  to  he  remitted  .to  another 
jury. 

Adjudged  accordingly. 

[Qy : — ^Whether,  as  the  Court  below  proceeded  on 
the  assumption  that  the  words  spoken  wejre  itof  per- 
tinent to  the  subject  under  discussion,,  and  Lord  Wyn- 
ford  on  the  assumption  that  they  were  pertinent,  the 
difference  may  not  be  referrible,  in  some  degree,  to 
matter  of  fact,  rather  than  njiatter  of  law.— Rep.] 
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APPEAL 

FROM   THE   COURT   OF   CHANCERY    IN    IRELAND.  Sd  April, 

1830. 

Marquis  of  Westmeath  -    -    -     Appellant.  DeedTof 

Marchioness  of  Westmeath  and!  t>         ,    ..      separation 

^^„^„„  ^Respondents,    between  hus- 

OTHERS  J  band  and  wife, 

with  refer- 

Deeds  of  separation,  in  1817  and  1818,  between  Lord  and  cnce  to  public 
Lady  W.    By  the  deed  of  1817  it  is  provided  that  the        ^*^^* 
parties  shall  continue  to  reside  together  and  cohabit  as 
husband  and  wife,  but  that  on  the  renewal  of  dissentions 
the  separation  should  immediately  take  effect.    Disputes 
continue,  and  the  deed  of  1818  is  executed,  which  provides 
for  an  immediate  separation;  but  Lady  W.  is  prevailed 
upon  to  allow  her  husband  to  occupy  apartments  in  the 
same  house  with  her  till  he  can  procure  an  appointment 
abroad.   They  accordingly  live,  dine  and  visit  together  for 
about  a  year  after  the  execution  of  the  deed,  but  without 
cohabitation  as  husband  and  wife.    Bill  by  Lord  W.  to  set 
aside  the  deeds,  chiefly  on  the  ground  of  their  being  con- 
trary to  public  policy,  and  the  deed  of  1817  is  declared  to 
be  null  and  void,  reserving  the  rights  of  a  child  of  the 
marriage,  and  no  appeal  by  Lady  W.  against  the  decree. 
As  to  the  deed  of  1818  the  bill  is  retained  for  twelve 
months  in  the  usual  way,  to  give  the  parties  an  opportu- 
nity to  try  the  question  of  its  validity  at  law.     Neither  of 
the  parties  avail  themselves  o(  this  opportunity,  but  Lord 
W.  appeals  against  the  decree  to  the  House  of  Lords.  The 
judgment  of  the  Court  below  affirmed,  enlarging  the  time 
of  retaining  the  bill,  so  as  to  enable  the  parties  still  to  try 
the  question  at  law : 

The  Lord  Chancellor  and  Lord  Eldon  being  clearly  of 
opinion  that  the  deed  of  1817,  providing  for  a  future  sepa- 
ration, could  not  be  supported ;  and  the  Lord  Chancellor 
being  decidedly  of  opinion  that,  under  the  circumstances 
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of  the  parties  living  together,  although  without  cohabitation 
as  husband  and  wife,  the  deed  of  1818  could  not  be  sus- 
tained ;  and  Lord  Eldon  being  of  the  same  opinion,  but 
more  cautiously,  and  with  an  anxiety  that  the  question 
should  still  be  tried  at  law,  with  the  record  put  into  such 
a  shape  that  it  might  be  again  brought  by  writ  of  error 
before  the  House  for  final  adjudication.  (Vide  Hindky 
V.  Westmeatk,6  Bam.  &  Ores.  200.) 


case. 


Facts  of  the     QN  the  29th  May  1812,  the  respondent,  a  daughter 

of  the  Marquis  of  Salisbury,  intermarried  with  the  ap- 
pellant, the  Marquis  of  Westmeath,  then  Lord  Delvin. 
The  appellant's  father  being  then  alive,  and  his  family 
estate  considerably  encumbered,  it  was  not  thought 
advisable  to  make  a  formal  settlement,  but  articles 
were  executed  by  which  the  appellant  engaged  to 
secure  to  the  respondent  a  jointure  of  3,000  /•  a  year, 
and  to  settle  his  estates  after  his  father  s  death  on  the 
issue  of  the  marriage  in  strict  settlement. 

Soon  after  the  marriage  disputes  arose  between  the 
parties,  and  the  respondent  complained  of  various  acts 
of  cruelty  and  ill  usage  on  the  part  of  the  Marquis 
from  1812  till  I8I7,  in  the  course  of  which  year  she 
caused  it  to  be  intimated  to  the  appellant,  through 
Mr.  Sheldon,  a  bencher  of  Gray's-Inn,  and  a  friend  of 
the  Salisbury  family,  that  she  was  determined  to  apply 
to  the  Ecclesiastical  Court  for  a  divorce  and  separa- 
tion a  mensa  et  thoro.  The  appellant  was  extremely 
anxious  to  prevent  this  step  being  taken,  and  the 
respondent,  at  the  earnest  entreaty  of  him  and  her  most 
intimate  relations  and  friends,  was  induced  to  consent 
to  continue  to  live  with  the  appellant,  on  his  engaging 
not  to  repeat  his  ill  usage  of  her,  and  to  execute  a  deed 
for  a  future  separation,  and  for  separate  maintenance 
for  the  respondent  in  cas^e  of  a  renewal  of  cruelty  and 
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ill  usage,  and  also  securing  the  jointure,  and  the  settle-  i83o. 

ment  of  the  estates  on  the  issue  of  the  marriage,  with  Mamuisof 

a  proper  provision  for  younger  children.  There  was  at  Westmeatu 

that  time  existing  issue  of  the  marriage  only  a  daughter,  Marchinnebs 

Lady  Rosa  Nugent.  Westmeath, 

Accordingly  the  deed,  bearing  date  the  17th  Decem-  Deed  of  the 
ber  1817,  was  executed  on  that  day.     It  was  made!  beriSiyr"' 
between  the  appellant  of  the  first  part,  the  respondent 
of  the  second  part,  and  Mr.  Sheldon  of  the  third  part. 
After  reciting  the  settlement  made  on  the  marrii^e,  Recitab. 
and  that  no  provision  had  yet  been  made  for  the  issue 
of  the  marriage,  it  proceeds  to  recite  that  disputes  and 
differences  had,  for  some  time  past,  existed  between 
the  appellant  and  respondent,  and  had  risen  to  such 
a  height  that  they  were  on  the  point  of  separation ; 
but,  by  the  intervention  of  mutual  friends,  the  respon-* 
dent  had  agreed  to  live  and  cohabit  with  the  appellant, 
after  he  should  have  executed  this  deed  :  it  recites  also, 
that  there  was  then  issue  of  the  said  marriage  one 
dauo'hter  only.     The  appellant  covenants  to  convey  Appellant's 

®,  1  1  . 1  covenant. 

certain  estates  to  the  use  of  the  said  William  Sheldon, 
his  executors,  &c.,  for  ninety-nine  years,  with  re- 
mainder to  the  use  of  the  Earl  of  Talbot  and  Baron 
Nugent,  as  trustees  for  two  hundred  years,  with  re- 
mainder to  the  use  of  the  appellant  for  life,  with 
remainder  to  the  use  and  intent  that  the  respondent 
might,  in  case  of  surviving  the  appellant,  receive 
a  jointure  of  3,000/.  per  annum,  with  remainder  to  the 
use  of  the  honourable  and  reverend  Gerald  Valerian 
Wellesley,  D.D.  and  the  honourable  and  reverend 
John  Talbot,  clerk,  as  trustees  for  one  thousand  yearsi 
remainder  for  the  benefit  of  the  issue  of  the  marriage, 
"With  the  ultimate  remainder  to  the  plaintiff  in  fee. 

The  trusts  of  the  term  of  ninety-nine  years  are,  and  Trusts  de- 
it  is  declared,  that  the  respondent  had  agreed  to  live  ^  "  ' 
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1 830.  with  the  appellant,  upon  the  express  condition  that,  in 

Marquis  of  ^^^  ^^  should  unfoitunately  happen  that,  by  a  renewal 

Westmeath  of  such  disputes  as  had  nearly  caused  such  separation 

Marchioness  as  aforesaid,  the  respondent  should  find  herself  com- 

ESTMEATH.  p^jjg J  ^q  ccasc  to  cohablt  with  the  appellant,  or  live 

apart  from  him,  the  said  William  Sheldon  should,  out 
of  the  rents  and  profits,  or  by  sale  or  mortgage,  raise 
such  annual  sum  as  should  then,  by  the  advice  of  their 
mutual  friends,  be  agreed  upon  as  a  proper  and  suffi- 
cient sum  for  her  separate  maintenance,  which  was  to 
be  paid  to  her  as  she  should  appoint,  and,  in  default 
of  appointment,  into  her  own  hands,  for  her  separate 
use.  The  appellant  agrees,  in  that  event,  to  execute 
such  articles  of  separation  as  are  usual  in  such  cases, 
and  necessary  for  the  security  and  comfort  of  the 
respondent;  and  he  covenants  to  permit  their  daughter, 
and  such  other  child  or  children  as  they  might  have 
between  them,  to  be  and  reside  with  their  mother,  the 
respondent,  and  to  be  educated  under  her  care  and 
superintendence.  It  is  thereby  declared,  that  the  term 
and  provision  thereby  agreed  to  be  made  are  not  to 
become  void  by  means  of  any  subsequent  recon- 
ciliation ;  but  the  payment  is  only  to  be  suspended, 
and  to  be  revived  if,  at  any  future  time,  any  other 
separation  should  unfortunately  take  place :  but  such 
separation  only  to  take  place  in  case  of  ill  usage  or 
gross  abuse  to  the  respondent.  The  trusts  of  the 
term  of  one  thousand  years  are  to  raise  portions  for 
younger  children. 

After  the  execution  of  this  deed  the  parties  con- 
tinued to  live  together  as  man  and  wife;  and  the  dis- 
putes still  continuing,  the  respondent  at  Easter  1818 
ceased  to  cohabit  with  the  appellant  as  his  wife,  and 
requested  Mr.  Sheldon  to  take  the  proper  steps  for 
a  divorc^.      This  le^  to  the  execution  of  another  deed, 
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of  the  20th   May  1818,  under  circumstances  which      . '^^•. 
will  be  best  described  in  Mr.  Sheldon's  deposition : —    Marquis  of 
"  That  in  or  about  the  latter  end  of  the  month  of  Westmbai. 

Vt 

"  March  or  the  beginniDg  of  April,  181 8,  he  received-  Marchioness 
'Va  letter  from  the  respondent,   complaining  to  the    andothen. 
*^  deponent  that  the  appellant  had  recommenced  his  Mr.  Sheldon. 
''  ill-treatment  of  her,  and  that  she  was  therefore  abso- 
"  lutely  determined  never  more  to  live  or  cohabit  with 
"  him  as  his  wife,  or  to  that  effect.     Deponent,  shortly 
"  .after  his  having  received  the  respondent's  said  letter, 
^^  came  up  to  London,  and  had  repeated  communica- 
'^  tions  with  the  appellant,  upon  the  subject  of  such 
'^  the  respondent's  determination ;  upon  which  occa- 
'^  sions  deponent  unreservedly  informed  the  appellant, 
•*  that  the  respondent  was  so  provoked  and  indignant 
"  at  the  renewal  of  his  former  cruel  and  outrageou&r 
*^  conduct  towards  her,  that  she  was  determined  to 
**  commence  a  suit,  in  the  proper  Court  in  Doctors' 
**  Commons,  for  a  divorce.     The  appellant  repeatedly 
and  unremittingly  importuned  deponent  to  dissuade 
the  respondent  from  such  a  course,  in  which  the 
appellant  was  seconded  by  the  Marchioness  of  Salis- 
bury (the  mother  of  the  respondent),  who  also  en- 
treated deponent  to  the  same  effect ;  but  deponent 
refused  to  comply  with  such  their  desire,  the  depo*^ 
nent  well  knowing  (of  which  he  informed  Lady 
Salisbury  and  the .  appellant)  that  the  respondent's 
*'  determination  was  taken  never  again  to  put  herself 
"  in  the  power  of  the  appellant,  who  had  so  cruelly 
^*  treated  her  after  she  had,  at  the  solicitation  of  depo- 
/'  nent,  then  acting  on  the  earnest  solicitation  and 
"  entreaties  of  Lady  Salisbury  and  the  appellant,  in 
**  the  preceding  month  of  December,  become  recon- 
/f  ciled  to  and  continued  to  cohabit  with  him.     That 
'^  deponent. at  length  yielded  to  the  importunities  of 
VOL.  I. — New  S.  o  o 
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the  appellant  and  Lady  Salisbury  ;  and  from  himself 
and  without  any  direction  from  the  respondent  so  to 
do  (for  she  was  utterly  averse  to  it),  suggested  to  the 
appellant,  that  the  only  possible  way  in  which  the 
exposure  and  publicity  that  would  attend  the  suit  in 
^^  the  Spiritual  Court  for  a  divorce  could  be  avoided, 
would  be,  that  of  the  appellant's  executing  a  regular 
deed  of  total  and  absolute  separation  between  him 
<*  and  the  respondent,  and  thereby  securing  a  suitable 
provision,  by  way  of  separate  maintenance,  to  the 
respondent,  and  covenanting  to  permit  her  to  live 
separate  and  apart  from  him,  with  all  such  clauses 
as  are  usually  inserted  in  deeds  of  that  nature ;  to 
*'  which  suggestion  of  the  deponent  the  appellant 
^*  having  acceded  (he  having  no  other  alternative), 
<<  and  the  respondent  having  been  prevailed  upon  to 
<'  consent,  and  the  appellant  giving  deponent  directions 
to  prepare  the  necessary  deed  of  separation,  depo- 
nent, in  like  manner  as  he  had  done  upon  the  pre- 
paration of  the  former  deed,  in  the  preceding  month 
^^  of  December,  entreated  the  appellant  to  call  in  and 
^^  consult  with  his  own  solicitors  and  counsel ;  depo- 
nent observing,  that  it  was  very  irksome  to  deponent 
and  repugnant  to  his  feelings,  to  be  concerned  for 
both  parties,  particularly  as  deponent  considered 
^'  himself  altogether  as  the  counsel  and  friend  of  the 
respondent  upon  the  occasion.  That  the  appellant 
thereupon  implored  this  deponent  to  undertake  the 
whole  arrangement,  giving  for  reasons  his  anxiety  to 
save  appearances,  and  to  prevent  iclat^  as  repeatedly 
urged  to  him  by  the  appellant  and  Lady  Salisbury. 
That  having  yielded  to  the  entreaties  of  Lady  Salis- 
bury and  the  appellant,  deponent  accordingly  pre- 
pared the  deed  of  separation,  and  the  same  was 
<<  executed  on  the  20th  day  of  May  1818.'' 
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After  the  execution  of  this  deed  of  the  20th  May  J^^ 

1818,  the  appellant  desired  to  have  a  copy  of  it,  and  it  Marquis  of 

was  sent  to  a  stationer's  for  that  purpose,  and  there  the  Weswieath 

appellant  ffot  hold  of  the  original  and  half-finished  Marchionew 

Westmeath 

copy,  and  destroyed  them  both.     Mr.  Sheldon,  who    and  otheft. 
was  then  ont  of  town,  was  informed  of  this  by  his  clerk, 
and  he  thus  describes  what  followed : 

"  That  on  the  receipt  of  his  clerk's  letter  he  wrote  to  Mr.  Sheldon. 
the  appellant,  observing  on  the  impropriety  of  his 
conduct ;  and  the  deponent  received  a  letter  from 
the  appellant  in  reply  thereto,  in  which  the  appel- 
lant expressed  his  concern  and  sorrow  for  what  he 
^  had  done,  and  his  wishes  to  execute  another  deed  to 
^*  the  same  effect.  That  the  deponent,  in  the  month  of 
July  following  returned   to  London,  and   having 
written  to  Henry  Widman  Wood,  the  intimate  friend 
'*  and  adviser  of  the  appellant,  and  Mr.  Wood  having 
^^  thereupon  come  up  to  London  to  meet  the  deponent, 
"  he'  (Mr.  Wood),  in  some  short  time  after,  informed 
^^  the  deponent  to  the  effect  that  he  had  received  a 
*^  letter  from  the  appellant,  addressed  to  him  from 
Beaumaris,  to  the  best  of  the  deponent's  recollection, 
informing  him  that  the  appellant  would  remain  at 
*^  Beaumaris  until  the  deed  to  be  executed  by  him^  in 
*^  place  of  the  deed  which  he  had  destroyed,  should 
be  prepared  for  his  signature.    That  the  appellant^ 
on  or  about  the  id  day  of  August  following,  came 
**  up  to  London,  and  a  meeting  havings  in  a  day  or 
*'  two  afterwards^  taken  place  between  the  deponent, 
**  the  appellant^  and  Mr.  Wood,  at  the  appellant's 
**  residence  in  Stratford-place,  London,  tfie  appellant 
^  (by  whom  the  conversation  upon  the  subject  of  &e 
**  loss  or  destruction  of  the  said  deed  was  then  opened) 
^'  expressed  great  concern  at  having  destroyed  it  as 
*^  he  had  done,  and  declared  that  it  was  his  wish  to 
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i«30.       *.*  restore  the  provisions  of  that  deed  by  the  execution 
of  another  deed  of  complete,  final  and  positive  sepa- 
ration, with  a  separate  maintenance  for  the  responr 
'^  dent,  and  all  the  usual  clauses  in  such  deeds ;  upon 
BmTotheTu    **  which,  this  deponent  earnestly  requested  that  he 

would  employ  a  solicitor  and  counsel  on  his  behalf* 
deponent  at  the  same  time  particularly  recommend- 
ing to  him  to  employ  the  said  Messrs.  Brooks,  Wil- 
liams and  Powell,  which  the  appellant  most  posi- 
tively refused  to  do  ;  professing,  as  he  had  done  upon 
V  the  two  former  occasions,  his  entire  confidence  in 
*^  this  deponent,  and  expressing,  as  he  had  also  on 
**  former  occasions  done,  his  wish  that  what  was  going 
"  forward  might  be  concealed  from  .the  public,  to  save 
**  appearances  and  prevent ^c/^/,  and  at  the  same  time 
*^  earnestly  entreating  this  deponent  to  prepare  such 
"  deed,   which,   however,  this   deponent    absolutely 
**  refused  to  do  ;  but  this  deponent  observed,  that  the 
draft  of  the  deed  should  be  prepared  by  Messrs. 
Barrett,  Talbot  and  Turville,  solicitors,  whom  this 
deponent  would  recommend  the  respondent  to  em*^ 
ploy  for  that  purpose.     That   the  appellant  then 
requested  this  deponent  to  give  instructions  to  the 
said  Barrett,  Talbot  and  Turville,  to  prepare  the 
*•  draft  of  a  regular  deed,  in  lieu  of  the  deed  of  cove-* 
nants,  of  the  20th  day  of  May  1818,  which  he,  the 
appellant,  had  destroyed,  and  agreeable  to  the  pnH 
"  visions  and  covenants   of  the  said   last-mentioned 
deed.  That  the  deponent  having,  accordingly,  given 
instructions  to  the  said  ]M[essrs.  Barrett,  Talbot  and 
Turville,  and  they  having  prepared  the  said  draft, 
the  deponent  and  Mr.  Wood,  accompanied  by  Mr. 
Talbot,  who  brought  with  him  the  draft  which  had 
been  prepared  of  the  said  deed,  met  the  appellant  at 
his  Lordship's  house  in  Stratford-place.     That  Mr. 
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**  Talbot,  or  his  clerk,  having  begun  to  read  over  the       i830. 
**  said  draft,  the  appellant  first  objected  to  its  being    M^uis  of 
**  recited  therein  that  he  and   the    respondent  had   Westmeath 
"mutually  agreed    to  separate,  observing  that   the   Marchioneis 
*'  appellant  did  not  wish  it ;  to  which  this  depoiient  Yn^j  o'Jhert" 
"  replied,  that  the  respondent  not  only  requested,  but 
"  insisted  upon  such  separation ;  but  this  deponent  at 
'*  the  same   time  consented  that,   instead  thereof,  it 
**  should  recite  that  the  same  took  place  at  the  request 
"  of  the  respondent,  or  to  that  or  the  like  effect.    That 
when,  in  the  reading  of  the  said  draft,  they  came  to 
the  clause  whereby  the  respondent's  brother.  Lord 
"  Cranbourne,  now  the  Marquis  of  Salisbury,  cove- 
"  nanted  to  indemnify  the  appellant  against  any  debts 
"  which  the  respondent  might  contract,  the  appellant 
"  objected  to  any  such  clause,  and   insisted  upon  its 
"  being  erased,  because,  as  he  said,  he  was  convinced 
of  the  prudence  and  economy  of  his  wife,  and  that 
she  would  contract  no  debts,  declaring  that,  there- 
"  fore,  he  would  not  suffer  any  such  clause  to  remain 
*'  in  the  deed.     That  such  alterations  having  been 
"  made  in  the  draft  of  the  said  deed,  and  the  parties 
"  having  thereupon  separated,  the  same  was  engrossed, 
**  and  was  shortly  afterwards  executed,  upon  the  10th 
•'  day  of  August  in  the  said  year  1818.     That  the  said 
"  deed  of  the  20th  of  May  1818  was,  to  the  best  of 
*'  this  deponent's  knowledge,  recollection  and  belief, 
**  of  the  tenor,  import  and  effect  already  stated  by  the 
deponent,   being  a  deed  of  total  and   immediate 
separation." 

This  deed,  although  it  was  executed  under  the  cir- 
cumstances which  have  been  before  stated,  in  August, 
was  dated  on  the  SOth  of  May  preceding,  in  order  as 
well  to  correspond  with  the  deed  which  had  been  de- 
stroyed, as  that  it  might  the  more  nearly  bear  relation 
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i83p.       to  the  period  at  which  the  actual  separation  had  taken 

Marquis  uf    place  between  the  appellant  and  the  respondent,  and 

^"^^^™    the  particular  day  of  its  date  was  fixed  by  the  appellaat 

Marchioness   for  his  own  Convenience,  with  reference  to  the  period 

and  others,    at  which  his  rents  were  payable. 

Deed  of  the         The  last-mentioned  deed  is  made  between  the  ap- 

1818.    ^        pellant  and    the    respondent  of  the  one  part,   and 

Viscount  Cranboume,  now  Marquis  of  Salisbury,  and 
Henry  Widman  Wood,  esq.  of  the  other  part  After 
reciting  that  the  appellant  had,  at  the  instance  and  sole 
desire  of  the  respondent,  agreed  to  live  separate  and 
apart  from  her,  and  to  allow  to  her,  during  their  joint 
lives,  a  separate  maintenance  for  her  and  her  child  or 
children,  the  appellant  devises  the  lands,  &c.  therein 
mentioned,  to  the  trustees,  their  executors,  &c.  for 
ninety-nine  years,  if  the  appellant  and  respondent 
should  so  long  live ;  upon  trust  out  of  the  rents  and 
profits,  or  by  sale  or  mortgage,  to  raise  1,300  /•  per 
annum,  and  after  six  years  an  additional  sum  of  SOO  L 
per  annum,  to  be  paid  as  the  respondent  should  appoint, 
and  in  default  of  appointment  into  her  own  hands,  for 
her  separate  use,  and  subject  thereto  in  trust  for  the 
appellant.  The  300  /.  per  annum  was  to  be  raised  for 
the  maintenance  of  their  daughter,  and  of  the  child  of 
which  the  respondent  was  enceinte ;  if  one  of  the  chil- 
dren died,  250/.  only  was  to  be  raised,  which  was  to 
cease  in  case  of  the  death  of  both.  The  deed  con- 
tained covenants,  on  the  part  of  the  appellant,  for 
payment  of  the  1,300/.  and  300/.  per  annum  to  the 
trustees,  anjd  that  he  would  not  intermeddle  with  the 
monies  to  come  to  the  hands  of  the  respondent  by  virtue 
thereof.  That  she  should  have  power,  by  deed  or  will, 
to  dispose  of  the  arrears  and  savings  of  the  annual 
payments  as  well  as  of  her  jewels,  and  whatever  other 
personal  property  she  may  acquire,  or    whick  niay 
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devolve  upon  ber.    The  appellant  also  covenants  that       ^^^^* 
the  respondent  may,  notwithstanding  her  coverture,  live    Marquis  oi 
separate  and  apart  from  the  appellant  as  if  she  were       ^'^^^ 
sole  and  unmarried,  and  that  she  shall  from  thenceforth    Marchionei 
be  freed  and  discharged  from  the  power,   command,    and  others 
restraint,  control,   authority  and  government  of  the 
appellant,  and  may  live  and  reside  in  such  place  and 
places,  and  in  such  manner  as  to  her  shall  from  time  to 
time  seem  meet ;  and  that  he  will  not  molest  or  disturb 
her  in  her  manner  of  living,  or  require  by  any  manner 
or  means  whatever,  either  by  ecclesiastical  censures,  or 
by  taking  out  any  process,  or  by  commencing  or  insti- 
tuting any  suit  whatever,  compel   the  respondent  to 
cohabit  or  live  with  him ;  and  that  he  would  not  for 
that  purpose  or  otherwise  use  any  violence  or  restraint 
to  her  person,  or  sue  or  molest  any  person  or  persons  for 
harbouring  or  entertaining  her,  but  that  she  might  in 
all  things  live  as  if  she  were  sole  and  unmarried. 

After  the  execution  of  this  deed  of  the  SOth  May 
1818,  the  appellant's  house  in  Stratford-place  was 
given  up  to  the  respondent,  but  she  was  prevailed  upon 
to  allow  the  appellant  to  occupy  separate  apartments 
in  it  till  he  could  procure  an  appointment  abroad,  but 
no  cohabitation  took  place  between  them  as  husband 
and  wife,  although  they  sometimes  dined  and  visited 
together.  As  this  permission  was  a  fact  most  mate- 
rially connected  with  the  question  as  to  the  validity  of 
the  deed,  the  circumstances  under  which  it  was  given 
are  thus  set  forth,  as  stated  in  the  evidence  of  Mr. 
Sheldon  ; 

**  That  the  appellant  resided  in  Stratford-place,  Ox-  Mr.  Shddoi 
ford-street,  London,  at  the  respective  times  of  the 
execution  of  the  said  deeds  of  the  20th  and  30th  days 
of  May  1818 ;  and  that  the  said  deed  of  the  20th 
of  May  aforesaid  was  executed  in  pursuance  of  an 
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1830.      *^  agreement  for    an  absolute  separation  from  thence- 

^^Jjlj^^^j.  "  forth  to  take  place  between  the  said  appellant  and 

Westm«atii  '<  respondent,  and  which  did  take  place  accordingly 

Marchioness  ^^  ^s  to  any  connection  or  cohabitation  as  man  and 

and'^^tlT^'^"  "  ^^^^'  ^^^  ^^  ^^  agreed  the  house  should  thence- 
"  forth  be  the  property  of  the  respondent,  notwith- 
'^  standing  that  no  actual  assignment  took  place.  That 
*^  the  appellant  and  respondent  had  not,  at  the  time  of 
"  the  execution  of  the  said  deeds,  or  of  either  of  them, 
'^  become  reconciled,  neither  did  they  cohabit  together 
'^  as  husband  and  wife,  but  resided  in  the  same  house, 
*^  occupying  different  apartments  therein ;  and  it  was 
**  at  the  earnest  request  and  unremitting  entreaties  (^ 
Lady  Salisbury  and  the  appellant,  that  this  deponent 
and  the  said  Henry  Widman  Wood  united  with  them 
'^  in  their  entreaties  to  the  respondent  to  consent 
"  thereto.  That  on  the  10th  of  August,  being  the 
^*  day  on  which  the  deed  dated  the  SOth  of  May  was 
'^  executed,  the  same  agreement  existed ;  and  it  was 
"  then  more  fully  settled  and  understood  that  the  said 
**  house  in  Stratford-place,  and  every  thing  belonging 
"  to  the  respondent,  should  be  the  property  of  the 
**  respondent  (the  appellant  s  own  private  property,  in 
**  any  furniture,  books,  &c.  therein  excepted),  notwith- 
"  standing  that,  in  order  to  save  appearances  and  pre- 
'^  vent  ^clatf  no  assignment  by  deed  was  made  thereof. 
**  And  in  pursuance  of  such  agreement,  the  respendent 
•*  actually  let  the  house  to  Colonel  Stnitt,  at  an  ad- 
*^  vanced  rent,  and  took  a  house  in  Bolton-street  in  her 
**  own  name;  and  in  that  house,  as  theretofore  in 
*•  Stratford-place,  the  appellant  was,  at  the  said  earnest 
«*  entreaties  of  both  Lady  Salisbury  and  appellant,  and 
"  of  deponent  and  Mr.  Wood,  allowed  for  a  limited 
«'  time,  and  until  he  could  accommodate  himself  by 
**  obtaining  a  government  abroad,  or  getting  on  full  pay 
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in  some  regiment  abroad,  to  have  a  separate  sitting-       I830. 

i-oom,  a  separate  bed-room,  and  a  chamber  for  his  Manjubof 

servant ;  but  under  the  express  condition,  that  such  Westmeath 

permission  should  not,   in  any  shape,  impeach  the  MarchioDew 

deed  of  separation  of  the  30th  of  May  1818,  or  be  andothirt." 
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"  deemed  or  construed  to  imply  that  any  reconciliation 
*'  had  taken  or  did  take  place  between  the  appellant 
**  and  the  respondent.  And  that  the  appellant  and  re- 
**  spondent  were  not  at  that  time,  and  have  never  been 
"  reconciled  since  the  execution  of  the  said  deed  of  the 
20th  day  of  May  1818  ;  and  on  the  14th  November 
1818,  the  respondent  gave  birth  to  a  son.  In 
January  ISIQ*  she  under-let  the  house  in  Stratford- 
place,  and  removed  to  a  house  in  Bolton-street, 
where  also  the  appellant  occupied  separate  apart- 
"  ments  till  the  14th  June  1819f  when  the  respondent, 
"  owing  to  renewed  acts  of  violence  on  the  part  of  the 
*^  appellant,  abandoned  the  house,  and  went  to  reside 
**  at  the  house  of  Mr.  Wood  in  Clarges-street,  and 
"  committed  the  care  of  her  children  to  her  mother." 

On  the  15th  of  June  1819,  the  appellant  filed  a  bill  P**^^*"'^ 
in  the  Court  of  Chancery  in  England,  alleging  that  i*jac.  las/ 
the  execution  of  the  deeds  before  stated  was  obtained 
by  means  of  false  representations,  and  by  an  undue 
advantage  having  been  taken  of  his  feelings ;  and  he 
thereby  prayed  that  the  deeds  might  be  delivered  up 
to  him,  to  be  cancelled,  or  that  so  much  of  them  as 
provided  for  the  separate  maintenance  of  the  respon- 
dent and  her  children  might  be  declared  to  be  void  ; 
and  that  in  the  mean  time  the  trustees  might  be 
restrained  from  proceeding  to  raise  the  separate  allow- 
ance of  the  respondent^  under  the  powers  given  to 
them  by  the  deeds  for  that  purpose.  The  injunction 
was  obtained  until  the  answers  were  filed ;  and  upon 
their  being  put  in,  and  a  motion  being  made  to  dissolve 
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1830.  the  injunction,  the  whole  merits  of  the  cause  were  dis- 

jIJI"""^^^^  cussed.    Lord  Eldon,  the  then  Lord  Chancellor,  after 

Westmeath  hearing  Counsel  on  all  sides  at  great  length,  and  ez- 

MarcbioDess  ^mining  the  nature  of  the  deeds,  and  the  circumstances 

Westmeath  under  which  they  were  executed,  said — "The  bill  is 

and  others.  "^ 

*'  by  Lord  Westmeath,  to  have  the  deeds  delivered  up  ; 
'^  and  the  question  is,  whether  they  ought  to  be  set 
^*  aside  upon  grounds  of  public  policy.  On  looking 
^*  into  the  cases  on  this  subject,  which  are  extremely 
*'  well  collected  by  Mr.  R(^er,  I  perceive  that  it 
^^  seems  to  have  struck  every  one  as  extraordinary 
"  that  such  deeds  should  ever  have  been  supported. 
*^  The  law  has  imposed  upon  husband  and  wife  duties 
'^  of  the  most  sacred  nature,  which  one  would  have 
'^  supposed  that  no  Court  would  allow  them  to  engage 
^^  not  to  observe.  But  there  are  many  cases,  particn- 
**  larly  since  that  in  the  first  volume  of  Burrows  (/!• 
*^  V.  Mead,  p.  542),  breaking  in  upon  the  principle. 
**  The  Court  of  E^xchequer  Chamber,  in  the  year  1819f 
*^  held  that  a  deed  could  not  be  made  providing  for 
"  a  future  separation  (Titky  v.  Durant,  7  Price,  577; 
**  Hobbs  V.  Hull^  1  Cox,  445).  There  are  other  cases 
'^  to  be  found,  which  seem  to  intimate  that  if  the  con- 
'^  duct  of  the  husband  has  been  such  that  the  wife, 
"  applying  to  the  Ecclesiastical  Court  for  a  divorce 
*'  and  alimony,  would  have  succeeded,  a  deed  of  sepa- 
^'  ration  might  be  i^pported  on  that  ground.  In 
**  a  case  in  8  James's  Reports  {Nurm  v.  IVHsmorCf 
p.  527)f  Lord  Kenyon  seems  to  hold  that  opinion, 
intimating  that  if,  in  such  a  case,  an  estate  was 
**  vested  in  trustees  for  the  wife,  to  enable  her  to  live 
*^  separate,  that  would  be  supported,  and  a  Court  of 
**  Equity  would  administer  the  trust  There  have  also 
^*  been  many  cases  (Stephens  v.  OUve  and  others) 
^^  where  it  has  been  held  that,  where  there  was  a  co- 
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venant  to  indemnify  the  husband,  that  consideration       1830. 
would  support  the  deed.  Manjuis  of 

"  In  this  case,  if  either  of  the  instruments  in  ques-  Westmeath 
tion  be  void  on  grounds  of  policy,  it  seems  to  me  Marchioness 
that  they  must  be  void  at  law  as  well  as  in  equity,  a^J^othert? 
and  there  is  no  reason  why  it  should  not  be  tried  at 
law.  That  might  be  done  by  a  case ;  but,  on  the 
part  of  Lady  Westmeath,  it  is  argued  that  an  in- 
junction ought  not  to  be  granted,  but  that  she  should 
be  left  at  liberty  to  distrain ;  and  my  opinion  is,  that 
if  any  action  can  be  maintained  upon  these  deeds, 
I  cannot  prevent  it,  unless  I  could,  at  the  hearing, 
order  the  deeds  to  be  delivered  up  on  the  other 
grounds.  The  conclusion  I  come  to  is,  that  though 
I  might  have  decided  differently  if  I  had  been  one 
of  the  common-law  Judges  formerly,  yet  that  it  is 
impossible  for  me  now,  to  take  upon  myself  to  say 
that  those  deeds  are  not  good  at  law.  The  parties 
may  therefore  try  the  question  in  such  manner  as 
they  may  be  advised,  with  liberty  to  apply*  I  cannot 
direct  a  case;  for  looking  at  all  the  decisions  it 
seems  to  me  that  no  case  can  bring  the  question 
properly  before  the  Court,  without  its  containing 
admissions,  with  reference  to  conduct,  which  it  would 
be  most  improper  to  expect" 
No  further  proceedings  were  taken  in  that  suit,  and 
the  bill  was  dismissed  for  want  of  prosecution. 

In  March  1821  the  appellant  had  the  child  Lady 
Rosa  Nugent  delivered  up  to  him  by  order  of  the 
Court  of  Common  Pleas.  The  other  child  had  died 
before. 

In  April  1821  the  appellant  instituted  a  suit  in  the  Suit  in  the 
ConsUtorial  Court  of  the  Bishop  of  Landon,  for  a  res-  cSulS"'^'** 
titution  of  conjugal  rights,  to  which  the  respondent 
pleaded,  and  prayed  for  a  sentence  of  divorce   by 
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Suit  in  the 
Chancerjr  io 
Ireland. 


1830.       reason  of  cruelty  and  of  adultery  committed  by  the 

MT^'IIiltf    appellant     As  the  appellant  refused  to  pay  the  allow- 

Westmeath  ance  of  the  respondent  for  separate  maintenance,  the 

Marchioness  trustees  distrained  some  cattle  and  crops,  and  the  ap- 

WMTME4TH   pellaut  issucd  writs  of  replevin,  but  did  not  proceed  to 

trial  of  the  actions. 

On  or  about  the  Sd  September  182S,  the  appellant 
filed  the  bill  in  the  Court  of  Chancery  in  Ireland,  out 
of  which  this  appeal  rose ;  and  after  a  statement  of  cir- 
cumstances, charged  that  he  executed  the  deeds  of 
1817  and  1818  under  improper  influence  and  igno- 
rance of  their  legal  effect ;   and  he  also  charged  that 
subsequent  to  the  execution  of  the  latter  deed,  he  and 
the  respondent  had  lived  and  cohabitated  together  as 
husband  and  wife  ;  and  the  bill  prayed  that  the  deeds 
might  be  set  aside,  and  delivered  up  to  the  appellant  to 
be  cancelled ;  or,  if  the  Court  should  be  of  opinion 
that  they  ought  not  to  be  wholly  set  aside,  then  that  so 
much  thereof  as  tends  to  make  a  provision  for  the  se- 
paration and  separate  maintenance  of  the  respondent, 
and  to  provide  for  the  maintenance  and  education  of 
the  appellant's  children,  independently  of  his  control, 
may  be  declared  to  be  void  ;  the  appellant  offering  to 
live  with  and  maintain  his  wife,  and  to  maintain  and 
educate  his  children  in  a  suitable  manner.     Or,  if  the 
Court  should  think  an  issue  necessary  to  try  the  vali- 
dity of  the  said  deeds,  an  issue  might  be  directed  by 
one  action  only,  and  that  the  same  might  be  tried 
forthwith;  and,  in  the  mean  time,  that  the  trustees 
might  be  restrained  from  selling  the  cattle  and  crops 
distrained   by  them,  and  that  the  other  defendants 
might  be  restrained  from  suing  the  appellant  at  law 
upon  any  of  the  covenants  or  agreements  contained  in 
the  said  deed. 
Pending  the  procedings  in  this  cause,  the  suit  in  the 
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Consistorial  Court  was  brought  to  a  hearing,  and  Sir       isso: 
Christopher  Robinson  was  of  opinion  that  the  charge    i^^^JTJIiT^f 
of  adultery  pleaded  by  the  respondent  was  not  fully   Westmeatk 
proved,  and  that  although  the  charge  of  cruelty  had   Marchioness 
been  proved,  the  effect  was  taken  away  by  a  subse-   ^^*oth*^^" 
quent  condonation,  after  which  there  was  no  sufficient  Consistorial 
proof  of  cruelty ;  and  that  as  the  respondent  was  not  ^"^ 
entitled  to  a  sentence  of  separation,  the  law  knew  no 
other  course  than  a  return  to  cohabitation.     From  this 
sentence  the  respondent  lodged  an  appeal  to  the  Court 
of  Arches;  and  on  the  29  th  January  1827,  Sir  John  Court  of 
Nicholl,   after  pronouncing  an   elaborate  judgment, 
reversed  the  sentence,  and  declared  that  Lady  West- 
meath  had  sufficiently  proved  the  charge  of  cruelty,, 
and  that  there  was  no  such  condonation  as  to  destroy 
the  eflFect  of  it,  and  that,  she  was  therefore  entitled  to 
a  sentence  of  separation  from  bed  and  board  as  prayed. 
From  this  sentence,  which,  as  an  act  of  Court,  was 
dated  the  7th  February  1827,  Lord  Westmeath  entered 
an  appeal  to  the  Court  of  Delegates. 

In  the  Irish  Chancery  suit,  after  answers  by  Lady 
Westmeath  denying  the  cohabitation,  and  by  the  other 
parties  to  the  deeds,  and  witnesses  examined  at  great 
length  as  to  the  charges  of  cruelty,  and  all  the 
circumstances  under  which  the  deeds  were  made — 
the  cause  came  on  to  be  heard  before  the  late  Lord 
Chancellor  of  Ireland  (Lord  Manners),  on  the  7th  of 
March  1827,  and  was  further  heard  on  the  12th, 
13th,  14th  and  15th  of  March ;  and  was  argued  by 
the  Counsel  on  both  sides  at  great  length,  the  re. 
spondents  counsel  insisting  that  there  was  no  evidence 
nor  any  equitable  grounds  for  impeaching  the  validity 
of  the  deed  of  the  30th  of  May  1818;  and  the  ; 
appellant's  Counsel  insisting  that  it  had  become  void 
by  reason  of  a  reconciliation  between  the  parties  subse- 
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quent  to  its  execution.  They  therefore  urged  that 
Marquis  of  they  wanted  the  assistance  of  the  Court  to  try  that 
Weotmeatb  question  at  law,  and  requested  the  Lord  Chancellor  to 
Mwchioness  direct  an  issue.  His  Lordship  (Lord  Manners)  said, 
aad  otben.  he  should  certainly  not  do  so.  He  was  of  opinion  that 
the  material  questions  between  the  parties  were  in  the 
proper  train  of  being  decided  in  the  Ecclesiasticai 
Court,  the  proper  tribunal  for  that  purpose,  and  he  did 
not  see  the  advantage  of  any  other  proceeding  pending 
diat  suit.  If  the  Ecclesiastical  Court  should  determine 
in  favour  of  Lady  Westmeath,  the  Court  would  decree 
alimony,  and  his  Lordship  took  it  that  the  Court 
would  decree  the  sum  in  the  deed.  He  therefore 
could  see  no  useful  purpose  for  which  the  appellant 
filed  his  bill ;  and  that  in  such  a  case  the  Court  did 
not  feel  bound  to  assist  him.  The  Lord  Chancellor, 
on  being  requested  by  the  appellant's  Counsel  to  direct 
the  respondent  to  bring  an  action,  said  fiirdier,  that  the 
appellant  might  have  proceeded  in  the  replevins,  or 
brought  an  action  of  trespass.  And  on  the  appellant's 
Counsel  asking  what  they  were  to  do,  his  Lordship 
replied  **  Nothing.  You  should  never  have  come 
**  here;  you  had  your  opportunity  in  England,  and 
^'  I  am  certainly  of  opinion  that  I  should  not  assist 
**  you.  I  will  retain  the  bill  the  usual  time,  and  let  the 
^'  parties  bring  such  actions  as  they  may  be  advised  to 
*^  do."  The  appellant's  Counsel  thereupon  objecting 
that  they  could  bring  no  action  if  the  trustees  did  not 
distrain,  and  that  the  question  could  not  be  raised  at 
law,  his  Lordship  replied,  ^^  Then  you  should  not  com- 
^^  plain ;  for  if  the  Ecclesiastical  Court  shall  decide  the 
'^  question  of  condonation,  I  do  not  see  any  other 
Decree,  i5tii  ^  question  then  to  be  decided.'*  And  thereupon  his 
March  1827.  lordship  decreed,  that  the  deed  of  the  17th  of  Decem- 
ber I8I7,  in  the  pleadings  and  herein  mentioned^  so 
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far  as  the  respondent  or  her  trustees  sought  any  redress      }^^o*  ^ 
under  the  same,  should  be  declared  to  be  null  and      BfarquUof 
void,  but  without  prejudice  to  the  rights  or  claims  of  Westmeatk 
the  defendant,  Lady  Rosa  Nugent,  thereunder.     And    MarchioneM 
further  ordered,  that  as  to  the  remainder  of  the  said    and  otben^ 
suit,  the  appellant's  bill  in  the  said  cause  should  be 
retained  for  twelve  months ;   and  further  ordered,  that 
all  the  said  parties  should  be  at  liberty  to  proceed  at 
law,  as  they  might  be  advised;  and  that  all  parties 
should  be  at  liberty  to  apply  to  the  Court  for  further 
order  or  direction. 

From  this  decree  the   appellant  appealed  to  the  Appeal. 
House  of  Lords,  for  the  following  reasons : 

1st.  Because  the  deed  of  the  17th  December  1817 
was  extorted  from  the  appellant  by  means  and  by  the 
exercise  of  influence  against  the  policy  of  the  law ; 
wherefore  it  ought  to  have  been  set  aside  altogether  as 
fraudulent  and  void. 

Sd.  Because  the  said  deed  of  the  30th  of  May  1818, 
so  far  as  the  respondent,  the  Marchioness  of  West- 
meath,  or  her  trustees,  the  said  Marquis  of  Salisbury 
and  the  said  Henry  W.  Wood,  for  her  sought  any 
benefit  under  it,  should  have  been  declared  to  be  null 
and  void ;  the  said  deed  having  been  consequential  to 
and  connected  with  the  said  deed  of  the  17th  of 
December  I8I79  and  executed  under  the  impression 
that  appellant  was  bound  by  the  covenants  of  the  said 
deed  of  the  17th  December  I8I7. 

3d.  Because  the  said  deed  of  the  30th  of  May 
1818,  so  far  as  same  provided  a  separate  maintenance 
for  the  said  Marchioness  of  Westmeath,  and  that  the 
said  Marchioness  might  live  separate  and  apart  from 
the  appellant  ought  to  have  been  declared  void,  as 
being  against  public  policy  and  good  morals. 

4th.  Because  the  appellant  and  the  said  Marcbio- 
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^8So.      ness  of  Westmeath  having  cohabited  together  from 

jJjJJ^^jJT^P    the  SOrh  May  1818  to   the  said  18th  day  of  June 

Westmeath  1819,  the  Said  deed  of  the  30th  of  May  1818  was 

Bfarchionets  thereby  avoided,  and  therefore  ought  to  have  been 

^^othew?  decreed  to  be  null  and  void  as  against  the  Marchioness, 

so  far  as  she  or  her  said  trustees  claimed  any  benefit 

under  it 

5th.  Because  as  the  said  deed  of  the  30th  of  May 
1818  was  not  intended  to  be,  and  was  not  followed  by 
any  immediate  separation,  the  same  was  void  ab  initiOf 
and  therefore  ought  to  have  been  decreed  to  be  de- 
livered up  to  the  appellant  to  be  cancelled. 

6th.  Becaiise  the  agreement  that  the  appellant  and 
the  respondent  the  Marchioness  should  live  together  in 
the  same  house  preceded  the  execution  of  the  said  deed, 
and  continued  to  the  time  of  the  execution  thereof,  which 
agreement  appellant  contends  was  in  itself  sufficient  to 
vitiate  and  avoid  said  deed. 

7th.  Because  the  said  deed  of  the  30th  of  May 
1818  was  obtained  from  the  appellant  by  undue  in- 
fluence, and  should  by  said  decree  have  been  decreed 
to  be  delivered  up  to  be  cancelled. 

8th.  That  by  the  evidence  in  the  cause,  it  was 
plainly  established  that  the  real  agreement  of  the 
parties  was  in  fact  di£ferent  from  that  expressed  in  the 
said  deed,  and  was  in  substance  and  e£fect  an  agpree- 
ment  for  an  eventual  and  future  separation,  wherefore 
said  deed  should  have  been  declared  fraudulent  and 
void. 

9th.  Because  said  decree  does  not  determine  whether 
said  deed  of  the  30th  of  May  be  invalid  or  not,  and 
does  not  direct  an  issue  or  an  action  to  try  its  validity ; 
but  leaves  the  main  question  in  the  cau^e  undecided, 
and  therefore  is  improper,  and  ought  to  be  reversed. 
.    For  the  respondent  it  was  contended  that  the  decree 
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ought  to  be  affirmed,  as  far  as  it  related  to  the  deed  of       isso. 
1818,   or  these  reasons  :  Biaiquiftof 

1st  Because  the  said  deed  of  the  SOth  day  of  May   Westmeath 
1818  is  not  contrary  to  sound  policy  or  good  morals,  for    Marchioness 
the  reasons  in  the  bill  alleged,  or  for  any  other  reasons ;  ^dothwu ' 
nor  invalid,  but  on  the  contrary  is  valid  and  binding, 
similar  deeds  having  been  upheld  by  repeated  legal 
decisions  of  the  highest  authority. 

2d.  Because  there  is  no  pretence  for  alleging  that 
the  appellant  was  deprived  by  the  deeds  in  question 
of  the  socie^  of  his  wife,  or  of  that  control  over  her 
to  which  he  was,  as  her  husband,  entitled  ;  for,  on  the 
contrary,  the  said  appellant,  prior  to  the  execution  of 
this  or  any  other  deed,  had,  by  the  cruelty  and  violence 
with  which  he  had  treated  the  respondent,  forfeited  all 
claim  to  live  and  cohabit  with  the  respondent,  and  to 
exercise  marital  authority  over  her ;  and  such  cruelty, 
and  the  subsequent  necessity  of  a  separation,  has  been 
established  by  a  Court  of  competent  jurisdiction,  and 
a  sentence  of  divorce  and  separation  pronounced,  on 
the  ground  of  the  same  cruelty  and  violence  which 
occasioned  the  execution  uf  the  deeds. 

3d.  Because  the  said  deeds  were  executed  by  the 
said  appellant  for  good  and  sufficient  considerations ; 
amongst  others,  in  consideration  of  the  respondent's 
forbearing  to  sue  publicly  for  that  redress  to  which  his 
cruel^  and  violence  had  entitled  her. 

4th.  Because  the  deed  of  the  SOth  May  1818  was 
not  executed  in  contemplation  of  a  separation  thereafter 
to  take  place  ;  but  in  confirmation  and  ratification  of 
a  separation  which  had  then  actually  taken  place,  and 
which  has  ever  since  continued,  without  any  suspension 
or  any  reconciliation  of  the  parties. 

5th.  Because  there  is  not  the  slightest  truth  or  foun- 
dation for  the  appellant  s  allegation  that  there  ever  was 

VOL.  I. Ncif  S.  P  F 


540 


CASES  IN  THE  HOUSE  OF  LORDS 


1850.  a  reconciliation,  or  a  suspension  of  such  septrationi 

Maranis  of  between  the  respondent  and  himself;  and  the  contrary 

WssTMEATtt  is  proved  by  the  decision  of  the  Arches  Court  of  Can- 

MmrchioiMtt  terbury,  and  by  every  witness,  competent  to  speak  to 

M^othtlT"  *^®  ^^^^  ^^^  ^^  ^^^^  examined  in  this  and  every 
other  Court  in  which  the  matters  in  dispute  between 
the  parties  have  been  discussed,  and  is  confirmed  by  the 
circumstance  of  the  appellant  not  having  introduced 
any  such  allegation  in  die  bill  filed  by  him  in  the  Court 
of  Chancery  in  England,  to  set  aside  the  said  deeds. 

6th.  Because  the  only  attempt  which  the  i^pellant 
has  made  towards  establishing  the  aforesaid  allegation, 
has  been  by  the  evidence  of  persons  wholly  unac- 
quainted with  the  facts  relating  to  the  said  separation : 
and  even  such  attempt  could  not  have  been  made  but 
by  the  appellant's  violation  of  his  engagement,  that  her 
consent  to  allow  him  an  apartment  in  her  house  should 
never  be  made  use  of  to  avoid  the  separati<m. 

The  cause  was  heard  in  the  House  of  Lords  in  18S8, 
but  it  was  ordered  that  judgment  should  be  postponed 
till  the  result  of  the  appeal  to  the  Delegates  in  the  suit 
in  the  Ecclesiastical  Courts  should  be  known.  After- 
wards the  judgment  of  the  Arches  Court  in  favour  of 
the  divorce  was  confirmed  by  the  Delegates,  and  on  the 
Sd  April  18S0  the  cause  came  on  for  judgment  in  the 
House  of  Lords. 


|d  Aprilf 

1830. 

JuU^ineut. 


Lord  Chancellor : — This  appeal  was  fully  argued  at 
your  Lordships'  bar  in  the  course  of  a  former  session, 
and  it  stood  over  for  judgment  merely  because  there 
was  a  suit  between  the  Marquis  and  Marchioness  of 
Westmeath  depending  in  the  Ecclesiastical  Courts, 
which  had  some  relation  to  this  appeal,  and  in  which 
Sir  Christopher  Robinson  had  pronounced  a  judgment 
which  was  reversed  by  Sir  John  Nicholl.     When  this 
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appeal  was  heard,  the  suit  in  the  Ecclesiastical  Courts       isso. 
was  depending  before  the  Delegates,  and  it  was  thought    ufarqois  of 
possible  that  their  judgment  might  affect  that  which   Westmeath 
was  to  be  given  on  the  appeal  by  your  Lordships,  and  Marchioness 
on  that  ground  the  case  stood  over.  ^^^^enr 

The  merits  of  the  case  were  argued  at  great  length 
at  the  bar,  but  it  is  unnecessary,  in  my  view  of  the 
case,  to  enter  into  details,  and  therefore  I  shall  state  it 
with  reference  to  one  or  two  points,  as  to  which  there 
can  be  little  doubt  or  difficulty.     The  parties  inter* 
married  in  1812,  and  disputes  and  differences  arose 
which  led  to  the  deed  of  1817«     It  is  unnecessary  to 
state  its  provisions  at  length,  and  I  mention  it  merely 
to  the  effect  of  supporting  an  observation  which  I  am 
about  to  make.     The  animosities  were  such  that  they 
parted,  but  the  Marchioness  consented  to  live  again 
with  the  Marquis,  on  condition  that,  in  case  the  dis- 
putes should  again  revive,  a  deed  of  separation  should 
be  executed  on  the  terms  and  the  conditions  mentioned. 
This  was  the  deed  of  ISIT^  and  on  the  face  of  that 
deed  it  is  contrary  to  the  policy  of  the  law  and  cannot 
be  supported ;  and  so  it  was  decided  in  the  cases  of 
Durant  v.  Titley^  7  Price,  577f  and  Hindley  v.  JVest^ 
meathy  6  Bam.  &  Cres.  200,  and  in  other  cases.    About  J^  ""^  *®*7 
that  part  of  the  decree,  therefore,  which  declares  that 
deed  to  be  null  and  void,  there  can,  I  think,  be  no 
question. 

Then  came  the  other  deed,  dated  the  30th  May 
1818,  but  which  was  executed  in  August  of  that  year. 
The  differences  had  still  continued,  and  then  this  deed 
of  separation  was  executed,  and  on  the  face  of  it  the 
same  objection  as  that  to  the  deed  in  I8I7  does  not 
apply.  The  Marchioness  having  threatened  to  apply 
to  the  Ecclesiastical  Courts  for  a  divorce  a  maisa  et 
thorOj  this  deed  of  separation  was  agreed  upon  to  pre* 
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1830.       vent  iclat  and  scandal,  as  it  was  said;  and  by  that  deed 
Marquis  of    ^^^  Marchioness  had  a  separate  establishment,  but  by 
Wkstmeath   ^    verbal   agreement  the  Marquis  and   Marchioness 
Marchioness   Continued,  from  the  SOth  May  1818  to  the  14th  June 
and  Others.    1S19>  to  reside  together  in  the  same  house.     They 
dined  together  at  the  same  table,  they  visited  together, 
and  travelled  together;  and  although  they  might  pos- 
sibly not  cohabit  as  husband  and  wife,  they  appeared 
to  the  world  as  living  together  as  husband  and  wife. 
I  am  of  opinion,  that  where  there  is  a  deed  of  separa- 
tion of  this  kind,  but  with  a  verbal  stipulation  that  they 
shall  continue  to  live  in  the  same  house  together,  al- 
though they  should  not  cohabit  as  husband  and  wife, 
the  deed  cannot  in  law  be  sustained.     The  question  on 
this  very  deed  came  under  the  consideration  of  the 
Court  of  King's  Bench,  in  an  action  entitled  Hindley  v. 
fVestmeatk,  6  Bam.  &  Cres.  200. 

The  question  there  was,  whether  Lord  Westmeath 
was  liable  for  debts  contracted  by  his  wife  after  this 
deed  of  separation.  The  action  came  on  for  trial  in 
1823,  and  a  verdict  was  taken  for  the  plaintiff,  subject 
to  the  arbitration  of  Mr.  Alderson,  who  examined  into 
all  the  facts  of  the  case,  and  came  to  the  conclusion, 
that  as  the  parties  had  agreed  to  live  together  after  the 
execution  of  that  deed,  and  did  live  together,  the  deed 
could  not  in  law  be  supported,  and  he  vacated  the 
verdict.  The  evidence  was  in  substance  the  same  as 
that  which  appeared  in  this  case ;  and  I  draw  the  same 
conclusion,  that  as  the  parties  had  agreed  to  live 
together  notwithstanding  the  execution  of  the  deed, 
that  deed  cannot  in  law  be  supported. 

Mr.  Alderson  made  his  award,  setting  forth  the  facts 
so  as  to  raise  the  question  of  law  for  the  opinion  of  the 
Court.  It  came  under  the  consideration  of  the  Court 
of  King's  Bench,  first  upon  motion  to  set  aside  the 
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award,  but  the  Court  thought  it  of  so  much  import-        isdo. 
ance,  that  they  ordered  it  to  be  put  in  the  shape  of    Maroubof 
a  special  case,  that  more  time  mightbe  afforded  for  the  Westmeatm 
consideration  of  the  question;  and  in  the  result  the   Mnrchionett 
Court  was   unanimously  of  opinion,  that  the  circum-    and*^otbew? 
stance  of  the  parties  living  together  after  the  execution 
of  the  deed  was  sufficient  to  impugii  it,   and  set  it  ^^  ®^  !®*® 
aside  as  invalid:  and  this  decision  was  satisfactory  to  able, 
the  whole  profession*     So  I  am  of  opinion  that  this 
deed  cannot  be  sustained. 

The  only  remaining  question  then  is,  what  course 
the  House  is  to  pursue.  The  Judge  below  was  of 
opinion  that  it  was  a  question  proper  to  be  tried  at 
law,  and  therefore,  while  he  declared  the  first  deed  to 
be  null  and  void  with  the  exception  therein  mentioned, 
he  retained  the  bill  for  twelve  months,  in  order  to  give 
the  parties  an  opportunity  of  trying  the  validity  of  the 
second  at  law.  Of  this  opportunity  neither  of  the  par- 
ties availed  themselves,  and  therefore  it  may  be  best  to 
affirm  the  judgment,  and  order  the  time  for  retaining 
the  bill  to  be  enlarged,  so  as  to  allow  the  parties  still 
to  agitate  the  question  at  law  if  they  should  think  fit. 
But  I  think  that  neither  of  the  parties  will  be  much 
disposed  to  agitate  the  question  again,  when  it  has  been 
so  solemnly  settled  at  law,  in  the  Court  of  King's 
Bench. 

The  Earl  of  Eldon: — It  has  been  my  fate  to  have  Lord  EUion. 
had  a  long  experience  in  Westmiuster-hall,  and  I 
know  that  about  thirty  years  ago  a  doctrine  prevailed 
there  that  a  husband  and  wife  had  the  power  to  sepa- 
rate themselves  by  deeds  of  this  kind,  almost  to  all 
intents  and  purposes.  That  doctrine  was  founded  on 
an  opinion  of  one  of  the  greatest  Judges  that  ever 
sat  in  Westminster-hall,  Lord  Mansfield ;  and  it  pre* 
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18S0.       vailed  there  on  his  authority  for  twenty  years ;   for 
j^|j[2^^£    owing  to  the  practice  which  began  generally  to  be 
Westmeatb   adopted  in   cases  of  difficulty,  of  turning  them  into 
Marchioness    Special   cases  instead  of  taking  special  verdicts,  no 
wid  ^othrn"   opportunity  had  occurred  of  having  the  doctrine  re- 
viewed in  a  Court  of  Error.     But  at  length  an  oppor- 
tunity did  occur ;  a  special  verdict  was  taken,  and  the 
cause  was  brought  by  writ  of  error  before  the  Exche- 
quer Chamber,  and  there  it  was  found  that  this  doc- 
trine could  not  be  supported  in  law. 

According  to  the  law  of  this  country,  marriage,  as 
far  as  concerns  the  vinculum  matrimonu^  is  indissoluble, 
and  can  only  be  dissolved  by  Act  of  Parliament  The 
contract  between  husband  and  wife  is  of  the  most 
solemn  and  sacred  nature,  not  merely  as  regards  them- 
selves, but  with  reference  to  their  children ;  and  it  is 
by  so  much  the  more  strange  that  the  doctrine  should 
have  prevailed,  that  the  parties  might  by  agreement 
between  themselves  de&troy  all  the  duties  and  obliga- 
tions of  that  important  and  sacred  contract,  not  only  as 
respected  themselves  but  their  offspring  also.  The 
opinions  on  which  the  doctrine  was  founded  were  never 
tome  satisfactory;  but  considering  that  it  had  been  up- 
held by  some  whom  I  was  bound  to  respect  and  even 
to  revere,  it  was  not  for  me  to  say  with  confidence  that 
I  was  not  wrong  in  that  dissatisfaction,  but  I  was 
always  most  anxious  that  the  question  should  be  brought 
under  the  review  of  this  House. 
This  a  qucs-         This  Certainly  is  a  question  both  of  law  and  equity, 

tion  of  public     ^  ,  .  pit  t         ii        ,i  -i. 

policy,  v^hich  for  the  qucstion  ol  public  policy  both  at  law  and  m 
l[^e  gm!mds  ^q^^ty  rests  on  the  same  grounds ;  but  I  think  that  the 
in  law  and       opinion  of  a  Court  of  Law  ouirht  to  be  taken  in  the  first 

instance,  and  that  the  case  should  be  put  into  such 
a  shape  and  form  that  it  may  be  brought  before  this 
House  by  a  writ  of  error  {  and  as  the  decree  has  left 
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the  question  open  and  undecided,  I  should  be  disposed       isso. 
to  send  the  case  back  again  that  the  opinion  of  a  Court    |^J][J2[j^,,f 
of  Law  may  be  taken  upon  it  in  such  a  shape  that  it   vvestmeath 
may  be  brought  by  writ  of  error  into  this  House.  Marchioness 

As  to  the  deed  of  I8I7,  it  is  impossible  that  it  can   ^^^J^J" 
be  supposed  for  a  moment  to  be  sustainable.     But  it  is  Deed  of  1B17 
unnecessary  to  say  anything  as  to  that,  since  by  the  ^^^^  "^^^ 
decree  of  the  Court  below  it  is  declared  to  be  null  and 
void,  and  Lady  Westmeath  has  not  appealed  against 
it,  so  that  in  that  respect  the  decree  must  be  taken  to 
be  right.     But  there  is  one  observation  to  be  made 
upon  it,  which  is  that  the  decree  reserves  the  claims  of 
Lady  Rosa  Nugent.      But  that  reservation  was  not 
sufficiendy  ample,  as  the  provision  in  the  deed  was 
that  the  estates  therein  mentioned  should  be  settled  on 
the  sons  first  and  then  on  the  daughters,  in  strict  settle- 
ment, as  the  law  contemplated  that  the  parties  might 
come  together  again. 

As  to  the  deed  of  separation  of  1818,  that  raised  Deed  ofisis. 
a  question  of  very  great  importance.  In  the  Eccle- 
siastical Court,  Sir  Christopher  Robinson  was  of  opinion 
that  it  was  at  an  end  by  the  parties  living  together  after 
its  execution,  which  he  considered  as  amounting  to  a 
condonation.  Sir  John  NichoU  was  of  opinion  that  it 
was  not  such  a  condonation  as  prevented  Lady  West- 
meath from  being  entitled  to  a  divorce  on  the  ground 
of  cruelty.  But  here  the  question  is  not  as  to  the 
cruelty,  but  as  to  the  circumstances  under  which  the 
parties  lived  together  after  the  execution  of  the  deed  9 
and  whether  the  policy  of  the  law,  having  regard  to  the 
rights  of  third  parties,  does  not  destroy  an  agreement 
for  a  separation  under  such  circumstances.  I  have 
considered  the  case  anxiously,  and  if  it  has  been 
supposed  that  I  said  that  it  was  not  a  case  for  the 
Ecclesiastical  Court,  that  supposition  is  founded  on 
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Marquis  of 
Westmeath 

V. 

Marchioness 

Westmeath 

and  others 


Gpioion  that 
the  Deed  of 
1818  is  not 
sostainable. 


mistake ;  for  on  looking  back  at  my  judicial  life,  I 
believe  it  will  be  found  that  I  have  always  struggled  to 
leave  these  cases  of  separation  as  much  as  possible  to 
the  Ecclesiastical  Courts.  What  I  meant  to  say  was, 
that  we  were  not  to  be  concluded  by  them  as  to  the 
effect  of  a  voluntary  deed  of  this  nature. 

I  was  not  aware  that  the  Court  of  King's  Bench  had 
given  an  opinion  on  the  subject.  The  question  may 
come  under  our  consideration  again,  but  my  present 
opinion  is  that  the  circumstances  under  which  the 
parties  lived  together  after  the  execution  of  the  deed  of 
1818  puts  an  end  to  that  deed.  I  think  it  right,  how- 
ever, that  the  parties  should  be  left  to  try  the  question 
at  law,  taking  care  to  put  the  record  in  such  a  state  that 
it  may  be  brought  here  by  writ  of  error,  and  that  at 
present  we  ought  not  finally  to  relieve  either  party. 

But  seeing  a  learned  civilian  (Doctor  Lushington) 
at  the  bar,  I  would  wish  to  ask  him  a  question :  The 
proceeding  in  the  Ecclesiastical  Court  was  commenced 
by  Lord  Westmeath,  for  restitution  of  conjugal  rights, 
and  she  pleaded  cruelty,  and  prayed  for  a  divorce  on 
that  ground,  and  also  for  alimony.  Now  I  do  not  find 
that  the  judgment  of  Sir  John  NichoU  says  anything 
about  alimony.  I  wish  therefore  to  know,  whetbeTp 
when  there  is  a  suit  for  a  restitution  of  conjugal  rights, 
and  the  answer  is  cruelty,  and  a  prayer  for  a  divorce 
and  alimony,  whether  in  that  case  it  is  competent  to 
Lady  Westmeath  to  apply  with  effect  to  the  Ecclesi- 
astical Court  for  alimony  ? 

Doctor  Lushington  : — No  doubt  but  that  in  the  case 
supposed  alimony  would  be  decreed;  and  the  only 
reason  why  it  was  not  decreed  in  this  case  was  a  reli- 
ance on  the  provision  made  by  the  deed  of  1818,  and 
apprehension  of  the  effect  which  a  decree  of  alimoDj 
would  have  on  that  provision. 
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Earl  of  Eldon : — Is  it  competent  to  her  to  apply 
now? 

Doctor  Lushington : — Undoubtedly  it  is  competent. 

Earl  of  Eldon : — Why  then  we  have  nothing  to  do 
with  it,  for  Lady  Westmeath  may  go  to  the  Ecclesias- 
tical Court  instead  of  resting  on  the  deed  of  1818,  and 
the  consequence  is  that  our  judgment  ought  to  leave 
her  to  go  to  the  Ecclesiastical  Court;  and  if  she  gets  as 
much  there  as  she  claims  under  this  deed,  she  has  no 
occasion  to  rely  upon  it,  and  it  will  be  of  no  use  to 
Lord  Westmeath  to  contest  it :  but  if  she  cannot  get 
alimony  to  the  full  extent  of  the  provision,  I  do  not  know 
what  other  remedy  there  is  than  to  try  the  question  at 
law.  I  shall  prepare  the  minutes  of  the  judgment,  and 
hope  to  be  able  to  submit  them  to  the  House  soon  after 
the  holidays. 


1830. 

Marquis  of 
Westmeath 

Marchiooess 

Westmeath 

and  others. 
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AGREEMENT.    See  Award. 

F.  C.  tenant  for  life,  with  power  to  lease  for  31  years,  and 
M.  C.  his  son,  tenant  in  tail.  F.  C.  makes  a  lease  of  the 
lands  to  O.  his  attorney,  for  three  lives,  of  which  M.  C.  is 
one.  M.  C,  while  an  improvident  young  man,  executes  an 
agreement,  written  on  the  counterpart  of  the  lease  in  the 
hands  of  0.,  by  which,  in  consideration  of  so  /.,  he  confirms 
the  lease  granted  by  his  father,  and  engages  to  renew  it  for 
an  additional  three  lives.  The  agreement  is  dated  1749, 
and  the  first  three  lives  expire  in  1817,  and  then  the  repre- 
sentative of  0.  claims  a  renewal  for  other  three  lives,  pur- 
suant to  the  agreement,  and  files  his  bill  for  specific  per- 
formance. But  the  bill  dismissed ;  for  the  agreement  is  of 
too  doubtful  and  suspicious  a  character  for  a  specific  per- 
formance, and  the  time  elapsed  under  circumstances  which 
did  not  imply  acquiescence  ;  and  the  judgment  affirmed  in 
Dom,  Proc, — Blakeney  v.  BaggaUf  p.  405. 

ALLUVION.    Vid.  Sea  Coast. 

Land  imperceptibly  formed  by  alluvion  on  the  sea-shore, 
belongs  to  the  owner  of  the  adjoining  land,  and  not  to  the 
Crown. — The  Kingy,  Lord  Yarbaroughf  p.  178. 

AMBIGUITY     See  Direction. 

ARBITRATOR.     See  Awabd. 

ARTICLES.     See  Mabriage. 

AWARD. 

A.  gives  bond  and  judgment  to  B*  for  balance  of  an  account; 
B.  assigns  the  judgment  to  C. ;  submission  by  J.  and  C, 
and  award  that  C.  is  entitled  to  the  benefit  of  the  judg- 
ment ;  and  bill  filed  by  C.  on  the  ground  of  the  award ;  ob- 
jected by  A,  that  the  judgment  was  given  to  B.  for  a  much 
larger  sum  than  was  really  due,  and  upon  an  undeivtanding 
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that  it  was  to  stand  only  as  a  security  for  what  was  actually 
due;  that  the  award  had  been  made  in  his  absence,  and 
that  the  arbitrators  had  not  given  him  credit  for  sereral 
sums  which  he  had  paid  to  B.  on  account  of  the  judgment ; 
but  evidence  that  the  objections  of  A.  had  been  stated 
before  the  arbitrators  by  his  counsel  and  solicitors :  Decree 
that  C.  was  entitled  to  the  benefit  of  the  judgment  for  the 
whole  sum,  and  the  Decree  affirmed. — HiU  v.  Ball,  p.  164* 
Two  parties,  treating  for  a  lease^  agree  by  articles  in  writing 
that  the  amount  of  rent  shall  be  settled  by  arbitration ;  the 
arbitrators,  in  case  they  disagreed,  to  have  power  to  call  in 
a  third  party,  and  his  decision,  with  that  of  one  of  the  arbi- 
trators, to  regulate  the  rent.  The  arbitrators  disagree,  and 
an  umpire  is  appointed.  He,  in  making  his  valuations, 
takes  into  account  an  agreement  made  with  himself  by  the 
lessee,  to  lay  out  a  considerable  sum  in  repairs,  which  agree- 
ment or  obligation  the  lessor,  by  the  original  agreement 
between  the  parties,  has  no  power  to  enforce.  The  arbitra- 
tor for  the  lessee  agrees  to  the  valuation,  not  as  the  result 
of  his  own  judgment,  but  after  consulting  the  lessee,  and  at 
the  instigation  of  the  lessee's  wife.  The  House  of  Lords 
reversing  a  decision  of  the  Court  below,  held  that,  under 
these  circumstances,  a  specific  performance  ought  not  to  be 
granted. — Chichester  v.  M^Intyre,  p.  460. 

CONTRACT.    See  Marriage. 

A  father,  after  having  expressed  an  intention  of  making  a 
larger  provision  for  his  younger  children  than  he  had  before 
done,  dies  without  having  executed  the  intention.  The  son 
and  heir-at-law,  apprized  of  his  father's  intentions,  enters 
into  a  correspondence,  in  which  he  states  a  resolution  on  his 
part  to  make  a  further  provision  for  the  younger  members  of 
the  family.  His  sister's  allowance  being  4,000  L,  she  mar. 
ries  on  the  faith  of  this  correspondence.  Held,  a  good 
marriage  settlement,  and  that  the  son  was  bound  to  pay  the 
4,000  /. — Montgomery  v.  ReiUy,  p.  6a. 

COURT.    See  Jurisdiction. 

The  Spiritual  Court,  notwithstanding  the  statute  97  Geo.  3, 
c.  44,  may  take  cognizance  of  cluurges  of  fornication  or  in- 
continence against  clergymen,  even  after  the  expiration  of 
the  eight  months  from  the  time  of  commission,  with  a  view 
to  suspension  or  deprivation  or  other  punislunent  merely  cle- 
rical.— Free  y,  Burgoyney  p.  115. 
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T.  G.  institutes  a  suit,  and  pending  the  proceedings,  dies, 
leaving  two  wills,  of  which  the  second  is  established ;  but 
before  the  second  is  discovered,  the  suit  is  revived  by  the 
parties  entitled  under  the  first,  and  a  private  agreement  is 
entered  into  by  the  parties  entitled  under  the  first,  and 
R.  F.  G.,  entitled  under  the  second,  that  the  suit  should  pro- 
ceed in  the  names  of  the  parties  entitled  under  the  first  will» 
and  that  the  benefit  should  accrue  to  whichever  should  be 
found  ultimately  entitled  Decree  for  the  plaintiffs  in  the 
suit  so  proceeded  with,  and  an  order  made  under  it,  firom 
which  the  person  beneficially  entitled  under  the  first  wDl, 
and  R.  F.  G.  beneficially  entitled  under  the  second,  appeal, 
but  the  Lords  refuse  to  hear  the  appeal,  for  want  of  proper 
parties,  and  order  it  to  stand  over,  with  liberty  to  the  parties 
to  take  such  steps  below  as  they  should  be  advised. 

Bill  then  filed  by  JR.  F.  G.,  adding  other  parties,  and  praying  to 
have  the  benefit  of  the  revived  suit,  which  is  decreed  him, 
but  the  Lords  still  refuse  to  hear  the  appeal,  for  want  of  pro- 
per parties,  '^  more  especially  considering  that  the  appeal 
'*  was  from  an  order  made  on  a  decree  obtained  by  persons 
"  who  had  no  right,  and  in  consequence  of  an  agreement 
"  which  did  not  appear  to  have  been  disclosed  to  the  Court 
''  or  the  defendants,  and  might  be  deemed  a  fraud  on  the 
'*  Court  and  the  other  parties ;"  and  the  appeal  ordered  to 
stand  over,  but  with  liberty  as  before. 

R,  F.  G.  then  files  another  bill  to  have  the  benefit  of  the 
revived  suit,  and  adding  other  parties,  and  stating  a  new 
case,  viz.  that  the  other  parties  were  aware  of  the  agree- 
ment from  die  first,  and  had  acquiesced  in  it.  The  allega- 
tion denied  by  the  answer  and  not  proved,  and  the  bOl 
dismissed.  Appeal  from  the  decree  of  dismissal,  but  the 
decree  affirmed  by  the  Lords.— .Goi^A  v.  LaUmche^  p.  485. 

DEED.     5tftfTausT. 

DEEDS,  GIFT  OF.  Vid,  Mortgage.  Donatio  mortis  causa. 
Husband  and  Wife. 
A  father  by  a  voluntary  deed  conveyed  certain  estates  to 
trustees  upon  trust  to  allow  him  the  rents  and  profits  for 
life ;  then  to  the  use  of  his  son,  his  executors,  administra- 
tors and  assigns.  Subsequently  he  makes  another  settle- 
ment of  the  same  premises  on  the  marriage  of  the  son,  by 
which  he  gives  up  the  immediate  rents  and  profits  to  the 
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soDy  and  after  some  further  limitations  reienres  the  ultimate 
reversion  to  himself.  Held,  that  the  voluntary  deed  re- 
mained in  force,  in  as  fiur  as  it  was  not  revoked  by  the  sub- 
sequent marriage  settlement ;  and  that  the  reversion  belonged 
to  those  claiming  under  the  son,  and  not  to  those  claiming 
under  the  £Either. — Croker  v.  Martin,  p.  15. 
DEFAMATION.  See  Magistrates. 
DEVISE. 

Devise  to  A.  for  life,  remainder  to  his  first  and  other  sons  in 
tail,  remainder  to  B.  for  life,  remainder  to  certain  of  his  sons 
for  life,  remainder  to  their  first  and  other  sons  m  tail  in  their 
order ;  proviso,  that  if  B.  or  any  of  his  sons  should  become 
entitled,  the  estate  should  be  charged  with  a  sum  of  3,000/. 
for  C. ;  a  grandson  of  B.  is  the  first  of  B's  family  who  be- 
come entitled  in  possession,  and  this  held  sufficient  to  sup- 
port the  charge  finr  C^^^Lord  Lortan  v.  Gore,  191. 

6.  E.  devises  his  estates  at  S.  and  H.  to  trustees,  in  trust,  **  in 
**  case  there  should  be  but  one  son  of  my  daughter,  who 
"  shall  attain  the  age  of  3i  years,  for  such  son,  his  heirs 
**  and  assigns  for  ever;  and  in  case  there  shall  be  two  or 
*'  more  sons  who  shall  attain  the  age  of  si  years,  then  in 
^'  trust  for  the  second  of  sudi  sons,  his  heirs  and  assigns  for 
**  ever :  and  in  case  there  shall  be  no  son  (of  the  daughter) 
^*  who  shall  attain  the  age  of  si  years,  then  in  trust  for  such 
''  of  the  daughters  (if  any)  as  shall  attain  the  age  of  2 1  years, 
'*  or,  before  that,  be  married  with  consent  of  the  trustees, 
**  her  heirs  and  assigns  for  ever,"  &;c. 

And  as  to  the  residue  of  the  property,  of  whatever  descrip- 
tion, which  the  testator  should  be  possessed  of  or  entitled  to 
at  the  time  of  his  death,  in  trust,  to  convert  the  whole  into 
money,  and  invest  the  produce  in  the  funds  for  the  benefit 
of  testator's  daughter's  children,  in  the  manner  in  the  will 
mentioned. 

And  the  testator  empowered  the  trustees  to  apply  what  should 
appear  to  them  to  be  a  competent  part  of  the  rents,  profits 
and  proceeds  of  the  estates  and  funds,  for  the  maintenance 
of  such  of  the  children  as  should  be  presumptively  enti- 
tled, during  their  minority. 

Testator  having,  after  making  his  will,  purchased  some  addi- 
tional freehold  property,  executed  a  codicil,  by  which  he 
revoked  that  part  of  his  will  which  directed  the  sale  of  his 
residuarj'  freehold  property,  and  directed,  "  that  the  son 
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<<  of  my  daughter  who  ahall  first  attain  the  age  of  ai  yean, 
**  ghall,  OQ  attaining  that  age,  change  his  name  for  that  of 
*'  Elwes ;  and  I  devise  to  such  son,  on  his  attaining  the  age 
'^  of  11  years  and  changing  his  name  to  Elwes,  all  my  free- 
**  hold  property,  lands,  Ac,  his  heirs  and  assigns  for  ever/' 

No  son  of  testator's  daughter  by  her  said  husband,  during  his 
infancy,  and  no  daughter,  during  her  infancy  and  non- 
marriage,  entitled  to  the  rents  and  profits  of  the  S.  and  H* 
estates* 

If  the  younger  of  the  two  sons  should  die  in  infancy,  the 
elder  would  not  be  entitled  to  such  rents  and  profits  during 
his  infancy,  and  that  a  third  son  becoming  a  second  son 
would  not  be  entitled  to  such  rents  and  profits  during  his 
infancy. 

The  rents  and  profits  during  the  infancy  of  the  sons,  and  the 
infancy  and  before  marriage  of  the  daughters,  belong  to 
testator's  heir  at  law. 

As  to  the  maintenance,  there  being  two  sons,  infants,  at  the 
time  of  testator's  death,  the  trustees  should  execute  the 
power  by  applying  part  of  the  rents  and  profits  of  the  pre* 
mises  first  demised  to  the  maintenance  of  the  second  of 
such  sons  during  his  infancy ;  and  in  case  the  second  son 
died  in  infancy,  and  the  elder  became  an  only  son,  the  trus- 
tees should  apply  part  of  such  rents  and  profits  to  his 
maintenance  during  his  infancy ;  and  in  case  a  third  son 
should  be  bom  during  the  infiuicy  of  the  first,  the  mainte- 
nance for  the  first  son  to  cease,  and  part  of  the  rents  and 
profits  to  be  applied  for  the  maintenance  of  such  third  son ; 
and  supposing  there  were  an  only  son  and  an  infant  un- 
married daughter,  the  trustees  would  have  no  power  to 
apply  any  part  of  the  rente  and  profits  to  the  maintenance  of 
such  daughter  during  her  minority. 

No  son  of  testator's  daughter  is  ^titled  to  the  freehold  estates 
mentioned  in  the  codicil  until  his  attaining  the  age  of  si 
years  and  assuming  the  name  of  Elwes ;  and  until  the  hap- 
pening of  both  events,  the  rents  and  profits  of  such  estates 
belong  to  testator's  heir  at  law. 

Per  Lord  Ekhn.^^1  hope  this  will  be  a  leading  case.— Di^ 
Jield  V.  Uuffieldf  p.  268.  395. 

J.  S.  devises  to  his  son  T.  S.  certain  real  estates  specifically, 
and  charged  with  certain  specific  burdens,  and  bequeaths 
certain  pecuniary  legacies,  and  made  his  real  and  personal 
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estates  liable  to  the  payment  of  the  legacies,  and  made 
T.  S,  his  residuary  devisee  and  legatee,  and  sole  executor. 
Held  by  the  Lords,  reversing  a  decree  of  the  L.  Ch.  B.  of 
the  Exchequer,  that  the  real  estates  specifically  devised  to 
T,  S.  were  not  liable  to  contribute  to  the  payment  of  the 
pecuniary  legades. — ^pang  v.  Spaugf  p.  365. 

DIRECTION  (OF  JUDGE.) 

On  a  question  whether  a  deed  was  void  in  law,  on  the  ground 
of  unsoundness  of  mind  in  the  person  by  whom  it  was  exe- 
cuted, the  Judge  directed  the  jury  that  the  question  for 
them  to  try  was,  whether  J,  S.  B.  was  a  person  •f  sound 
mind  or  not ;  and  that,  to  constitute  such  unsoundness  of 
mind  as  should  avoid  a  deed  at  law,  the  person  executing 
must  be  incapable  of  understanding  and  acting  in  the 
ordinary  affiurs  of  life.  Exception  to  this — for  that  the 
Judge  ought  to  have  directed  the  jury  that  the  unsoundness 
must  amount  to  idiotcy,  in  the  strict  legal  definition  of  tlie 
term.  But  the  Judge's  direction  held  by  the  Courts  below 
to  be  good,  and  the  judgment  affirmed  by  the  Lords. 
Judge's  direction  objected  to,  on  the  ground  of  ambiguity ;  but 
as  this  point  was  not  brought  under  the  notice  of  the  Judge, 
nor  made  matter  of  exception  at  the  time  of  the  direction 
given,  held  that  it  could  not  afterwards  be  relied  on.— -Ba^ 
V.  Manning  p.  381. 

DONATIO  (MORTIS  CAUSA.) 

A  father,  in  contemplation  of  speedily-approaching  death, 
wishing  to  make  a  larger  provision  for  a  daughter  than  he 
had  done  by  his  will,  delivers  or  causes  to  be  delivered  to 
her  a  bond  and  a  mortgage  security  for  a  certain  sum  of 
money,  and  a  mortgage  security  for  another  sum  of  money. 
This  is  a  good  donatio  mortis  causd,  and  the  heir  or  execu- 
tor is  bound  to  give  effect  to  the  intent  o£  the  donor.  Per 
Eldon  (Earl  of) :  <'  This  is  the  first  absolute  decision  on  the 
"  question." — Duffield  v.  Duffield^  p.  l. 

ELECTION. 

A  woman  entitled  absolutely  to  certain  leasehold  premises 
marries,  and  by  the  marriage  settlement  becomes  entitled 
absolutely  to  the  same  premises,  in  case  she  survives  the 
husband*  He,  by  his  will,  disposes  of  the  premises  as  if 
they  had  been  his  own,  and  gives  them  to  his  wife  for  life, 
and  then  to  her  first  and  second  daughters  for  life  in  sue- 
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ceflsion.  The  wife'Ukes  some  advantages  uoder  the  will  of 
the  husband,  in  addition  to  the  leasehold  premises)  but  is 
entir^y  ignorant  of  any  necessity  to  elect,  and  makes  no 
election  in  fact.  The  wife  makes  a  will,  by  which  the  lease- 
hold premises  are  left  to  her  eldest  daughter  absolutely, 
according  to  her  power  under  the  marriage  settlement,  but 
in  contravention  of  the  husband's  will,  by  which  the  eldest 
daughter  had  only  an  estate  for  life.  On  the  death  of  the 
eldest  daughter,  the  second  daughter  claims  the  property, 
and  is  let  into  possession  by  the  representative  of  the  eldest 
daughter,  in  ignorance  of  his  own  right.  Some  years  after- 
wards, the  representative  of  the  eldest  daughter  filed  his  bill 
in  the  Exchequer  for  restitution  to  him  of  the  premises  in 
question,  on  the  ground  that  the  wife  had  a  right  to  dispose 
of  the  premises  absolutely,  and  that  she  was  not  bound  to 
elect,  and  never  thought  of  electing  under  the  will  of  her 
husband.  Held  by  the  House  of  Lords,  affirming  a  judg- 
ment of  the  Court  of  Exchequer,  that  the  claim  of  the 
representative  of  the  eldest  daughter  was  good,  and  that 
this  was  not  a  case  for  election — Morgan  v.  Edwardtj 
p.  104. 

P.  R.  having  a  lease  (1736)  for  lives  renewable,  settles  (1743*) 
the  lands  comprised  in  it,  on  the  marriage  of  his  son,  T.  R., 
to  the  use  of  himself  for  life,  remainder  to  T.  R,  for  life, 
remainder  to  the  sons  of  the  marriage  in  tail  male,  or  rever- 
sion to  himself  in  fee.  Issue  of  the  marriage,  P.  R.  the 
younger.  P.  R»  the  elder  (1749)  purchases  the  fee  of  the 
lands  in  the  lease,  and  by  will  (1766)  devises  the  inheritance 
to  T.  R.  for  life,  remainder  to  P.  R.  the  younger,  for  life, 
remainder  to  his  sons  successively  in  tail  male ;  and  after 
some  other  remainders,  remainder  to  D.  and.  JV.  R.  (appel- 
lants), the  one  for  life,  the  other  in  tail— reversion  to  his  own 
right  heirs.  And  T,  R.  was  empowered,  in  case  P.  R,  the 
younger  refused  to  settle  his  interest  in  the  lease  to  the  same 
uses  as  testator  had  limited  the  inheritance,  at  his  discretion 
to  deprive  P.  R.  the  younger  of  his  life  estate,  under  the 
will ;  but  this  power  not  executed.  Testator  dies  in  1769  i 
settlement  (1770)  on  marriage  of  P.  R.  the  younger,  where- 
by the  lease  is  conveyed  to  trustees,  in  trust  for  7.  R.  for 
life,  remainder  to  P.  R,  for  life,  remainder  to  the  issue  of 
the  marriage  in  tail,  reversion  to  T,  R.  absolutely.  P.  R' 
(^71)9)  ^^^  without  ever  having  had  issue,  and  T.  R.  con- 
VOL.  I. — New  8.  QQ 
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veys  Uie  revenion  of  the  lease  to  jR.  jR.  (respondent),  his 
natural  son,  and  dies  in  1805.  In  1811,  D.  R.  and  W.  R' 
become  entitled,  in  possession,  to  the  inheritance  of  the 
lands  comprised  in  the  lease,  as  the  last  remainder-men, 
under  the  will  of  P.  R,  the  elder,  and  they  refuse  to  renew 
the  lease  to  jR.  i2.,  on  the  ground  that  it  was  merged  in  the 
fee  when  that  was  purchased  by  P.  R,  the  elder ;  or  that 
p.  R,  the  younger  had  elected  to  take  under  the  will,  and 
allowed  his  interest  in  the  lease  to  go  with  the  inheritance ; 
and  that  the  settlement  on  the  marriage  of  P,  R.  the 
younger,  under  which  T.  R.  took  the  reversion  of  the  lease, 
was  a  fraud  on  the  will.  But  the  Court  below  decreed 
a  renewal,  and  the  decree  affirmed  by  the  Lords.-^jRti/^(^r 
V.  Rutledge,  p.  330. 

ERROR.     See  Pleading. 

EVIDENCE. 

Marriage  articles  lost :  Evidence  that  the  house  of  the  person 
in  whose  custody  they  ought  to  be,  had  been  ransacked  in 
1798,  by  French  troops  and  rebels,  and  many  papers  de- 
stroyed. Diligent  search  afterwards  for  the  articles,  which 
were  not  to  be  found  :  this  is  a  fair  presumption  that  they 
were  destroyed,  and  secondary  evidence  of  their  existen.ce 
and  tenor  admitted. — Lord  Lorton  v.  Gore^  p.  191. 

EXCEPTION.     See  Direction. 
EXECUTOR.     See  Devise.  Legacy. 
FRAUD.    See  Court.  Election. 

GIFT.    See  Donatio. 

GLEBE.     See  Manse. 

HUSBAND  (AND  WIFE.) 

Deeds  of  separation,  in  1817  and  1818,  between  Lord  and 
Lady  W.  By  the  deed  of  1817  it  is  provided  that  the  par- 
ties shall  continue  to  reside  together  and  cohabit  as  husband 
and  wife,  but  that  on  the  renewal  of  dissentions  the  separa- 
tion should  immediately  take  effect.  Disputes  continue,  and 
the  deed  of  1818  is  executed,  which  provides  for  an  imme- 
diate separation ;  but  Lady  W.  is  prevailed  upon  to  allow 
her  husband  to  occupy  apartments  in  the  same  house  with 
her  till  he  can  procure  an  appomtment  abroad.  They 
accordingly  live,  dine  and  visit  together  for  about  a  year 
after  the  execution  of  the  deed,  but  without  cohabitation  as 
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husband  and  wife.  Bill  by  Lord  JV,  to  set  aside  tbe  deeds, 
chiefly  on  the  ground  of  their  being  contrary  to  public 
policy;  and  the  deed  of  1817  is  declared*  to  be  null  and  void, 
reserving  the  rights  of  a  child  of  the  marriage,  and  no  appeal 
by  Lady  W.  against  the  decree.  As  to  the  deed  of  1818, 
the  bill  is  retained  for  twelve  months  in  the  usual  way,  to 
give  the  parties  an  opportunity  to  try  the  question  of  its 
validity  at  law.  Neither  of  the  parties  avail  themselves  of 
this  opportunity,  but  Lord  W.  appeals  against  the  decree  to 
the  House  of  Lords.  The  judgment  of  the  Court  below 
affirmed,  enlarging  the  time  of  retaining  the  bill,  so  as  to 
-enable  the  parties  still  to  try  the  question  at  law  : 

The  Lord  Chancellor  and  Lord  Eldon  being  clearly  of 
opmion  that  the  deed  of  1817,  providing  for  a  future  sepa- 
ration, could  not  be  supported ;  and  the  Lord  Chancellor 
being  decidedly  of  opmion  that,  under  the  circumstances  of 
the  parties  living  together,  although  without  cohabitation  as 
husband  and  wife,  the  deed  of  1818  could  not  be  sustained ; 
and  Lord  Eldon  being  of  the  same  opinion,  but  more 
cautiously,  and  with  an  anxiety  that  the  question  should  still 
be  tried  at  law,  with  the  record  put  into  such  a  shape  that  it 
might  be  again  brought  by  writ  of  error  before  tlie  House 
for  final  adjudication.  (Vide  Hindley  v.  Westmeaih^  6  Bam. 
&  Cres.  200.)     Westmeath  v.  Westmeath,  p.  519. 

INFLUENCE,  UNDUE.     See  Will. 

Where  undue  influence  is  exercised  over  the  mind  of  a  testator 
in  making  his  will,  the  provisions  in  favour  of  the  person  ex- 
ercising the  undue  influence  are  void,  but  the  will  may  be  good 
in  other  respects.  So  that  a  will  may  be  good  as  to  one  part 
and  bad  as  to  another. — Lord  Trimleston  v.  D*  Alton,  p.  85. 

A  master,  in  order  to  make  a  provision  for  a  confidential  clerk, 
afler  his  own  decease,  insures  his  life  for  3,000/.,  he  pay- 
ing two- thirds  of  the  premium  and  the  clerk  one-third,  and 
assigns  the  policy  to  the  clerk.  The  clerk  has  a  liberal 
salary,  independent  of  this  bounty ;  the  master  dies,  and  in 
his  will  is  found  a  letter,  stating  that  the  -  assignment  had 
been  procured  from  him  by  undue  influence  on  the  part  of 
the  clerk,  and  evidence  of  declarations  by  the  clerk  that  he 
had  it  in  hb  power  to  ruin  the  credit  of  the  house,  by  the 
manner  in  which  he  kept  the  accounts.  Held  that  the  assign- 
ment, as  to  two-thirds  of  the  policy  for  which  the  master 
had  paid  the  premium,  was  fraudulent  and  void;  et  per 
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Lord  Lyndhurit  (Ch.)  "  the  object  cf  an  issue  (hud  Equity 
"  is  attained  when  the  cionscienee  of  tiie  £q«it j  Judgs  is 
'<  satisfied  that,  at  the  trial,  justice  has  been,  upon  tiw  whole, 
''  substantially  done/' — Collins  y.  Hisrr,  p.  139. 

INSURANCE. 

Before  the  statute  6  Geo.  1,  c.  18,  by  which  the  monopoly  of 
insuring  marine  risks  in  partnership  was  given  to  two  com- 
pantes,  (the  Royal  Exchange  and  the  London  Insurance 
Companies,)  was  repealed,  the  Albion  Eire  and  Lif^  Insur- 
ance Company,  of  London,  by  an  Agent  at  Glasgow^  agreed 
with  certain  persons  at  Glasgow  for  a  general  inaorance  on 
a  steam-boat,  without  any  mention  of  an  exception  of  sea 
risk,  and  paid  the  fall  premium.  The  Agent,  although 
apprised  by  the  Secretary  of  the  Albion  Company  that  they 
did  not  consider  themselves  at  liberty  to  insiire  marine  risks, 
never  communicates  tliat  circumstance  to  the  assuved,  and 
never  delivers  the  actual  policy,  in  which  the  exception  of 
sea  risk  was  inserted.  The  steam-boat  is  lost  by  fire  at  sea, 
and  an  action  is  brought  in  the  Scottish  Courts  on  the 
original  contract,  concluding  in  the  alternative  for  a  policy 
conformable  to  the  contract,  without  the  exception  of  the 
sea  risk,  or  for  payment  of  the  sum  for  whicfti  the  steam- 
boat was  insured.  Judgment  for  the  assured,  in  die  Court 
of  Session,  on  the  ground  that  fire  at  sea  in  a  steam-boat  was 
not  a  risk  contemplated  at  the  time  when  the  stat.  6  Xjeo.  1, 
c.  18.  passed,  and  therefore  was  not  within  the  limitation 
of  that  statute.  This  ground  repudiated  by  the  House  of 
Lords  ;  but  the  judgment  of  the  Court  below  affirmed  on 
another  ground,  viz.  that  that  part  of  the  statute  which 
gave  the  monopoly  of  marine  risks  to  the  two  Companies, 
the  Royal  Exchange  and  the  London,  did  not  extend  to 
Scotland ;  and  that  the  contract  being  made  in  Scotland* 
and  the  action  founded  on  that  contract,  the  restriction  in 
the  statute  did  not  apply,  and  the  assured  were  entitled  to 
recover. — Pattison  v.  MillSf  p.  342. 

JUDGE.     See  Direction.  Jury. 

JURISDICTION.     See  Court. 

The  Spiritual  Court  is  prevented,  by  the  Act  S7  Geo.  3,  c.  44, 
from  proceeding  against  clergymen,  as  wen  as  laymen,  for 
fornication  or  incontinence,  af^r  the  expiration  of  eight 
months  from  the  time  of  the  offence  coomiitted,  pro  salute 
animcD  et  reformatiane  morum :  4lHit  the   Court  «ray  take 
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cognisance  o£  charges  of  that  description  against  clergymen 
after  the  expiration  of  the  eight  months,  with  a  view  to  sus- 
pension «r  deprivation,  or  other  punishment  merely  clerical. 
— [Plaintiff  in  prohibition  not  allowed  his  costs  where, 
though  he  succeeded  in  a  minor  pomt,  he  fidled  as  to  the 
main  object.] — Free  v.  Burgoyne,  p.  1 15. 
Jurisdiction  of  the  Lord  Chancellor  in  tiie  Court  of  Chancery, 
to  control  the  authority  of  die  parent  over  the  children,  or 
to  deprive  him  of  their  care  and  custody,  for  proper  cause, 
long  acknowledged  and  acted  (m  in  the  Court  below,  now  for 
the  first  time  affirmed,  on  appeal,  by  the  House  of  Lords,— 
Wellesley  v.  WelUsky^  p.  152. 

JURY. 

Error  assigned-^for  that  it  appeared  by  the  record  that,  on 
certain  issues,  the  jury  had  given  no  verdict  at  all,  and  that 
it  did  not  appear  upon  the  record  that  both  parties  had 
given  their  consent  to  such  discharge. — Held  by  the  Lords, 
affirming  judgments  of  the  King's  Bench  and  Exchequer 
Chamber,  l}iat  this  is  no  error,  as  the  Judges  may,  of  their 
own  authority,  discharge  the  jurors.*-/'otoe^  v.  Annette 
p.  56. 

LAIQDLORD.     See  Tenantry. 

LEASE.     See  Tenantry.  Election. 

LEGACY.     See  Devise. 

«/.  S.  devises  to  his  son  7*.  S,  certain  real  estates  specifically, 
and  charged  with  specific  burdens ;  and  bequeaths  certain 
pecuniary  legacies,  and  makes  his  real  and  personal  estates 
Uable  to  pay  the  legacies;  and  makes  T.  *S.  his  residuary 
devisee  and  legatee,  and  sole  executor.  Held  by  the  Lords 
that  the  real  estates  specifically  devised  to  T,  S.  were  not 
liable  to  contribute  to  the  payment  of  the  pecuniary 
legacies,— 6jt?o)i^  v.  Sponge  p.  365. 

MAGISTRATES. 

The  agent  for  it.,  a  person  convicted  of  poadiing,  applies  to 
the  convicting  magistrates  for  a  rakigation  of  the  penalty, 
on  the  ground  that  the  poadier  supported  his  father  and 
mother  by  his  labour  or  industry.  A.j  one  of  the  magis- 
trates, said,  *'  I  do  not  think  the  defender  deserves  any 
**  mercy,  as  I  am  informed  that  besides  being  a  poacher  he 
*'  is  a  thief,  and  has  been  known  ta  steal  bee -hives  and 
'<  leather  ',^  and  he  appealed  to  B.  another  magistrate,  who 
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^d,  '<  I  cannot  say  as  to  the  bee-hivesy  but  I  was  informed 
**  by  a  respectable  fiurmer,  now  dead,  that  he  stole  a 
«  quantity  of  leather."  R.  brings  his  action  of  damages 
against  the  magistrates  for  defamation,  and  the  action  held 
by  the  Court  below ^to  be  relevant,  and  sent  to  a  jury,  and 
verdict  for  the  pursuer  for  125/.  damages  against  each  of 
the  magistrates,  and  the  verdict  confirmed  by  the  Court. 
The  interlocutor  of  relevancy  affirmed  by  the  House  of 
Lords,  but  the  interlocutor  confirming  the  verdict  reversed^ 
and  the  case  remitted  for  a  new  tnsl.^~AUardice  v.  Robert" 
son  (Scotch),  p.  495. 

MANSE. 

Finally  decided  that  the  minister  of  a  parish  partly  burghal 
and  partly  landward,  is,  de  jure,  entitled  to  a  manse  under 

the  Act  1663 Auld  v.  Hamilton  (Scotch),  p.  43. — Afoir  v. 

BeUhes,  p.  $$» 

MARRIAGE.    See  Contract. 

A  father  intending  to  make  a  certain  provisou  for  his  daughter, 
dies  before  carrying  the  intention  into  effect.  His  son  and 
heir  asserts  in  a  correspondence  that  he  is  resolved  to  make 
the  provision  intended  by  his  father,  and  a  man  marries  the 
daughter  on  the  faith  of  her  having  this  provision.  This  is, 
in  effect,  a  settlement  on  the  marriage,  and  the  son  is  bound 
to  pay. — Montgomery  v.  Reilli/,  p.  62. 

Mary  B.  Macneil  married  to  Jolly  in  a  manner  unquestionably 
regular,  on  13th  June  1816.  Summons,  in  1813,  of  decla- 
rator of  marriage  and  adherence  (restitution  of  conjugal 
rights),  by  Macgregor  against  Mary  B.  Macneil  alone, 
founded  on  alleged  irregular  prior  marriage,  followed  by 
a  marriage  by  a  clergyman,  on  23d  May  1816.  Charge  of 
previous  irregular  marriage  abandoned,  and  evidence  con- 
fined to  the  marriage  before  the  clergyman,  on  23d  May 
1816:  1st,  Documents;  certificate  quasi  certificate  of  pro- 
clamation of  banns,  but  no  banns  actually  published ;  entry 
in  book  (private  memorandum  not  admissible  evidence)  of  the 
clergyman  ;  certificate  of  the  clergyman ;  a  bad  character, 
afterwards  convicted  in  criminal  court  of  forging  marriage 
lines  or  certificates ; — 2dly,  Witnesses ;  the  clergyman's  wife 
and  daughter,  the  only  witnesses  ;~3dly,  Admissions  of 
M.  B.  Macneil,  that  she  went  before  the  clergyman  with 
Macgregor,  but  did  so  from  undue  influence  and  fear,  and 
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denying  consent;  evidence  of  facts  and  circumstances  before 
and  after  the  alleged  marriage  with  Macgregor. 

Five  children  bom  of  the  marriage  with  Jolly  in  the  course  of 
the  proceedings.  Judgments  of  the  Courts  below  sustaining 
the  prior  marriage  with  Macgrdgor  reversed,  upon  appeal, 
by  the  Lords  ;  the  evidence  of  the  ceremony  and  consent 
being  considered  defective,  and  the  pleading  irregular. 

A  marriage,  without  actual  proclamation  of  banns,  not  con- 
sidered as  a  regular  marriage,  though  celebrated  by  a  cler- 
gyman, and  evidence  of  facts  and  circumstances  to  elide 
(rebut)  the  presumption  of  consent  admissible. 

No  opinion  (because  not  necessary  to  be  decided  in  this  case) 
whether  evidence  of  facts  and  circumstances  can  be  admitted 
to  rebut  the  presumption  of  consent  arising  from  a  marriage 
unquestionably  regular. 

No  opinion  (because  not  necessary  to  be  decided  in  this  case) 
whether  Jolly  and  the  children  ought  to  have  been  parties 
to  the  suit  for  their  interests. 

No  opinion  (because  not  necessary  to  be  decided  in  this  case) 
whether,  although  the  declarator  had  been  sustained,  it 
must  necessarily  have  been  followed,  under  such  circum- 
stances as  appeared  in  the  present  case,  by  a  judgment  of 
adherence  (restitution  of  conjugal  rights). 

No  opinion  (because  not  necessary  to  be  decided  in  the  present 
case)  whether  admbsions,  by  a  party  contracting,  of  a  prior 
marriage,  can  be  received  in  evidence  to  destroy  the  effect 
of  a  subsequent  marriage  contracted  by  that  party.— 
MacneU  v.  Macgregor  (Scotch),  p.  210. 

T.  B,,  entitled  under  one  will  to  an  estate  tail,  expectant  on 
the  death  of  two  elder  brothers  without  issue  or  recovery 
suffered,  and  entitled  under  another  will  to  an  estate  for  life, 
with  a  remote  remainder  in  tail,  proposes  to  covenant  that 
on  his  marriage  with  L.  C,  a  ward  of  Court,  in  case  either 
of  the  limitations  in  his  favour  in  the  wills  shall  take  effect, 
he  will  charge  the  estate  to  which  he  shall  become  entitled 
with  an  addition  of  8,000/.  to  the  fortune  of  younger 
children.  The  same  Master  to  whom  the  proposal  is  sub- 
mitted settles  the  covenant  in  the  marriage  articles  with 
words  of  inheritance  not  occurring  in  the  proposal,  viz.: 
'<  that  in  case  he  shall  become  seised  of  or  entitled  to  all  or 
*'  any  of  the  manors,  hereditaments  or  estates  devised  by 
'^  such  wills,  or  by  either  of  them,  or  of  any  other  lands,  &c. 
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^^  J^  oay  utaU  of  inheriioiiee  ia  pouession  or  othtnoise^ 
"  capMs  of  beimg  hUM  or  botmd  iu  iamm  equiit^**  he  will 
charge  the  esUtes  as  afiaretaid ;  and  this  is  approved  bj  the 
Court. — T.  B.  becomes  entitled  ia  possessLon  to  the  life 
estaU  onij^f  and  on  claim  by  a  younger  child  that  the  S,ooo  /. 
should  be  declared  to  be  a  diarge  on  the  Hfe  estate,  and 
reference  to  a  Masteri  he  reports  that  the  limitations  under 
which  T.  B.  covenanted  to  charge  the  estates  with  the 
8,ooo/.  never  took  place.  The  report  confirmed  by  decretal 
order  of  the  Court  below,  and  the  judgment  affirmed  by  the 
Lords. — WiUuN.  Roinnsonf  p.  469. 

MODUS.    5«rTiTHBs. 

MORTGAGE.    See  Donatio. 

A  Father,  in  contemplation  of  almost  immediate  death,  wishing 
to  make  a  larger  provision  for  a  daughter  than  he  had  done 
by  his  will,  delivers  to  her  a  bond  and  some  mortgage  secu- 
rities. This  is  a  good  donatio  mortis  caw^,  and  the  heir  or 
executor  is  bound  to  give  effect  to  the  intent  of  the  donor. 
Per  Eldon  (Earl  of) :  ^  Thi#  is  the  first  absolute  decision  on 
Ae  question.'* — Duffteidv.  Duffidd^  p.  1. 

PARENT  AND  CHILD.    See  Jurisdiction. 

PARTIES.    See  Court. 

PEACE,  CLERK  OF  THE. 

The  right  of  direct  appointment  to  the  office  of  clerk  of  the 
peace  is  by  law  in  the  Cwtos  Rotulorunit  and  not  in  the 
Crown. — Harding  Y.  Pollock,  p.  453. 

PLEADING. 

In  an  action  on  a  penal  statute,  one  half  of  the  penalty  to  the 
informer,  the  other  half  to  the  poor  of  the  parish ;  and,  afler 
verdict  for  the  plaintiff,  alleged  for  error,  that  although 
there  are  two  parishes  of  St.  James  in  the  county  of  Middle- 
sex, that  of  Clerkenwell  and  that  of  Westminster,  the  record 
had  not  distinguished  which  of  them,  but  only  designated 
<'  the  parish  of  St.  James  in  the  County  of  Middlesex/' 
Held  well  enough  (at  least  after  verdict),  as  the  right  parish 
might  recover  its  moiety  of  the  penalty,  by  showing  that  it 
was  the  parish  in  which  the  ofience  had  been  committed. — 
Taylor  y,  Williams,  P*  ip* 

POWER.     See  Devise. 

Tenant  in  fee  of  one  undivided  moiety,  being  tenant  for  life  of 
the  other  undivided  moiety,  with  power  of  appointment  in 
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fee,  devises  as  follows :  **  I  hereby  give  and  devise  all  mj 
**  freehold  estates  in  the  city  of  London  and  county  of 
**  Surrey*  or  elsewhere,  to  my  nephew,  John  Koake,  for  his 
**  life,  on  condition  that,  out  of  the  rents  thereof,  he  do  from 
'<  time  to  time  keep  such  estates  in  proper  and  tenantable 
*'  repair."  Held  by  the  House  of  Lords,  in  concurrence 
with  the  unanimous  opinion  of  the  Judges,  that  this  is  not  an 
execution  of  the  power. — Roake  v.  Denn,  p.  437. 

PRESENTATION.    See  Simony. 

SEA-COAST. 

Lands  formed  slowly,  gradually  and  imperceptibly,  by  allu- 
vion on  the  sea-shore,  belong,  by  general  immemorial 
custom,  to  the  owner  of  the  adjoining  lands,  and  not  to  the 
Crown.  So  decided  by  the  House  of  Lords,  in  concurrence 
with  the  unanimous  opinion  of  the  Judges. — The  King 
V.  Lord  Yarboroughf  p.  178. 

SIMONY, 

Bargain  and  sale  of  a  next  presentation,  the  incumbent,  to  the 
knowledge  of  both  parties,  being  in  extremis^  but  without 
the  privity  of,  or  view  to  the  nomination  of  any  particular 
clerk :  held  by  the  House  of  Lords,  reversing  decisions  of  the 
Court  of  Great  Sessions  of  Chester  and  of  the  Court  of 
King's  Bench,  that  this  is  not  simony  so  as  to  entitle  the 
Bishop  to  reject  the  clerk  subsequently  presented,— Poor  v. 
Bishop  of  Chester f  p.  416. 

SOVEREIGN,  FOREIGN. 

Machado,  as  agent  for  the  King  of  Spain,  receives  from  the 
French  government  a  sum  of  money,  which  that  government 
had  agreed  to  pay  to  the  King  of  Spain  in  satisfaction  of  the 
claims  of  certain  Spanish  subjects  on  France.  Machado 
brings  the  money  to  this  country,  and  deposits  a  consider- 
able portion  of  it  in  the  hands  of  Hullet  &  Co.  of  London. 
The  King  of  Spain  applies  to  Machado  for  the  money,  and 
Machado  refuses  to  deliver  it,  on  the  pretence  that  he  is 
bound  to  pay  only  to  such  subjects  of  Spain  as  should  be 
found  ultimately  entitled  to  it.  Bill  in  the  name  of  the 
King  of  Spain  against  Machado  (out  of  the  jurisdiction), 
and  against  Hullet  8c  Co.,  for  discovery,  and  payment  of  the 
money  into  Court.  Demurrer  to  the  bill  for  want  of  parties, 
&c.  but  chiefly  on  the  ground,  that  it  had  never  been  held 
that  a  foreign  sovereign  could  sue  in  equity  in  this  country. 

VOL.  I. — Meir  S.  K-  R 
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Order  by  the  Court  below  oYermling  the  demurrer,  and  thif 
order  affirmed  by  the  Lords* 
A  foreign  sovereign  has  a  right  to  sue  in  thn  country  in  equity 
as  well  as  at  law.  In  this  case,  the  King  of  Spain  is  the 
only  party  entitled  to  the  money  in  the  first  instance. — Hul- 
let  ▼•  King  qfSpam^  p.  169. 

TENANTRY  (ACTS.) 

Notice  in  1810,  under  the  Tenantry  Act,  by  a  landlord  to 
a  tenant  of  a  lease  for  lives  renewable  for  ever,  to  pay  his 
several  fines  and  to  renew.    Tenant  ready  to  pay  his  fines 
immediately  on  notice;  but  a  difficulty  arises  respecting 
collateral  matters  of  encroachment  and  breach  of  covenant, 
and  a  correspondence  on  these  points  takes  place  between 
the  parties;  and,  in  pomt  of  fiict,  no  tender  of  the  fines  is 
made  till  upwards  of  three  years  after  the  notice.   Held  that, 
as  the  landlord  knew  that  the  tenant  was  always  ready  to 
pay  the  fines,  and  that  as  the  difficulty  in  the  way  of  renewal 
arose  from  a  collateral  matter,  the  principle  of  neglect  or 
unreasonable  delay  did  not  apply  here,  as  the  landlord  might 
have  accepted  the  fines  and  renewed  without  prejudice  to 
his  rights  as  to  the  collateral  points,  and  that  the  want  of 
tender,  under  the  circumstances,  was  immaterial,  as  the 
tenant  knew  that  the  fines,  though  tendered,  would  not  be 
accepted*    Adjudged  that  tlie  tenant  was  entitled  to  a  re- 
newal, reserving  the  rights  of  the  landlord  as  to  the  colla- 
teral matters. — Trant  v.  Dwyer,  p.  125. 
Tenant  pays  money  into  court,  under  the  Tenantry  Act,  to 
save  his  forfeiture.    The  six  months  allowed  by  the  statute 
expire  on  the  18th  Jan.  1824,  on  Sunday.    The  tenant  files 
his  bill  to  redeem,  in  the  Exchequer,  on  Saturday  the  17th ; 
and  the  Court  not  being  then  sitting,  and  none  of  the  Barons 
being  in  town,  one  of  them,  residing  near  Dublin,  makes  an 
order,  dated  the  17th,  to  pay  the  money  into  the  Bank  of 
Ireland.    This  'order  is  on  the   same  day  lefl   with    the 
Accountant-general,  and  the  money  is  paid  to  his  account 
on  the  19th,  and  he  certifies  its  being  paid  in  of  that  date. 
The  Court,  on  the  motion  of  the  tenant,  makes  an  inter- 
locutory order  on  the  Accountant-general,  to  alter  the  date 
of  his  certificate  from  the  19th  to  the  17th  ;  but  this  order 
reversed  on  appeal,  as  standing  in  the  way  of  a  thorough 
investigation  of  the  meriu  at  the  hearing.—  Vese^  v.  Bod- 
f(iu,  p.  45(). 
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TIME,  LAPSE  OF.    See  Tinantjut.  Elictiok, 

King,  son-in-law  and  agent  of  A.  GorCi  b  in  the  habit  of 
tnaking  pajrments  in  respect  of  Gore's  debts,  sometimes  with 
money  furnished  for  the  purpose  by  Gore,  sometimes  out  of 
his  own  funds.  King  pays  400^  in  1761,  and  2,009 /•  in 
1764,  in  respect  of  bond  debts  of  Gore,  who  dies  in  1781, 
leaving  King  his  executor.  No  claim  made  by  King  against 
A.  Gore  in  his  life-time,  nor  against  his  estate  afterwards  till 
1819,  in  respect  of  these  sums.  Presumed  that  the  pay- 
ments were  made  out  of  the  money  of  A.  Gore,  and  the 
claim  of  King  barred  by  lapse  of  time.  Lord  Lorton 
V.  Goret  p.  191. 

TITHES. 

Where  a  person  had  a  beneficial  interest  for  life  in  an  impro* 
priate  rectory,  and  was  in  actual  possession,  held  that  he 
was  entitled  to  take  the  tithes,  though  the  estate  was  subject 
to  a  trust  term  for  securing  annuities,  and  to  a  mortgage ; 
he  having  paid  the  annuities  and  the  mortgage-money,  and 
neither  trustees  nor  mortgagees  interfering  with  his  posses- 
sion.—G/ir^  V.  Legh^  p.  98. 
Bill  by  a  Vicar  for  vicarial  tithes ;  answer,  a  modus  in  lieu  of 
vicarial  tithes,  without  specifying  more  particularly  the 
tithes  in  respect  of  which  the  alleged  modus  is  payable.  No 
sufficient  evidence  given  of  the  Vicar's  title  to  all  or  any  of 
the  tithes  which  he  claimed.  The  Lord  Chief  Baron,  not- 
withstanding, directs  an  issue,  in  terms  of  the  answer,  to  try 
the  question  of  modus  in  lieu  of  tithes.  Affirmed  by  the 
Lords,  as  being  the  proper  issue. —  Vide  3  Youn.  &  Jer. 
594.) — Denchfield  v.  Strange  p.  480. 

TRUST.    See  Devise. 

P.  and  B.  obtain  a  judgment  in  Ireland  against  D.  and  issue 
a  Jl.  fa.  under  which  his  effects  in  his  mansion-house  at  R. 
are  taken.  Notice  to  the  Sheriff  that  P.  had,  some  years 
before,  conveyed  his  estates  in  the  counties  of  JIf.,  R,  and  W. 
in  Ireland,  and  of  O.  in  England,  and  assigned  hb  effects 
including  the  goods  in  question,  for  a  term,  in  trust  for  his 
creditors,  and  that  the  trustee  was  in  possession,  and  the 
sheriff  relinquishes  the  goods.  P.  and  R.  file  their  Bill,  and 
obtain  production  of  the  trust-deed,  firom  which  it  appears 
that  X>,  Under  the  deed,  is  entitled  to  an  annuity  or  yearly 
rent  out  of  all  the  estates,  of  ^,000  /• 
r.  and  B.  sue  out  an  cU^t  directed  to  the  sheriff  of  R.  who 
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delivers  to  P.  and  B.  lands  in  that  county  on  which  the 
annuity  is  charged,  to  the  amount  of  a  moiety  of  the  an- 
nuity. But  P.  and  B.  being  advised  that  they  could  make 
nothing  of  this,  on  account  of  the  trust,  proceed  with  the 
suit  in  equity,  and  obtain  an  order  restraining  the  trustee 
from  paying  any  part  of  the  5,000  /.  to  P.,  without  reserving 
what  had  been  found  competent  by  the  Court  to  answer  the 
demand  of  P.  and  B.,  till  the  hearing  the  cause,  and  further 
order.  From  that  order,  D.  and  the  trustee  appealed,  but 
the  order  affirmed  in  Dom.  Proc. — Dillon  v.  Pkukett,  p.  320. 
Trust-fund  directed  by  th^  trustees  and  testator  to  be  invested 
after  hi^ii  death  in  the  purchase  of  lands,  to  be  settled  on 
certain  persons  mentioned.  Held  by  the  House  of  Lords, 
that  afler  the  period  of  twelve  months  from  the  time  of 
testator's  death,  the  interest  of  the  trust-fund,  until  it  is 
invested  in  land,  shall  go  to  those  who  would  be  successively 
entitled  to  the  rents  and  profits  of  the  lands  when  purchased ; 
this  being  a  rule  founded  on  the  primary  intent  of  the 
testator,  and  resting  on  principles  common  to  die  laws 
both  of  England  and  Scotland. — Earl  of  Stair  v.  MacgUi 
(Scotch),  p.  24. 

WIFE.    See  Husband. 

WILL.    See  Election.  Devise. 

Where  two  testamentary  papers  were  left  by  a  testator  ;  held 
by  the  Lords,  affirming  a  decision  of  the  Vice-Chancellor, 
that  from  a  similarity  of  form  and  expression  in  the  two 
instruments,  and  of  the  annuities,  legacies  and  gifts  con- 
tained  in  them,  the  latter  was  for  the  greater  part,  if  not 
,4l^holly,  a  substitute  for  the  former. — Heming  ▼.  Gurrey^ 

p.  35- 
Where  an  undue  influence  is  exercised  over  the  mind  of  a 
testator  in  making  his  will,  the  provisions  in  the  will,  i» 
favour  of  the  person  exercising  that  influence,  are  void  ;  but 
the  will  may  be  good  as  far  as  respects  other  parties.  So  that 
a  will  may  be  valid  as  to  some  parts,  and  invalid  as  to  oihers : 
may  be  good  as  to  one  party,  and  bad  as  to  another. — Lord 
Trimleston  v.  D'AUon,  p.  85, 
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